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duane.duncanson@state.mn.us

July 23, 2012

RE:

COMMENTS FROM THE CITY OF MANKATO on the 2nd Public Notice for the National
Pollutant Discharge Elimination System/State Disposal System General Permit for Small
Municipal Separate Storm Sewer Systems

Dear Mr. Duncanson,
Today, I am again providing comments to you about the above referenced permit on behalf of the City of
Mankato, a small Municipal Separate Storm Sewer System (MS4) Permittee. The City is a small MS4 under the
applicable rules and thereby has an interest in the new draft permit.
In the attached table, I will describe the issues the City has with the permit, the reasons I believe they are
problematic, and suggestions for modifying the permit to address the issues. Where feasible, I have proposed
permit language additions using underlined text and permit language deletions with strikethrough text. I hope
you will give these comments serious consideration as you move forward in the permit development process. If
clarification about the concerns presented by the City is needed, I can be reached at 507-387-8543.
Sincerely,

Rick Baird
Rick Baird
Water Quality Specialist
City of Mankato

Attachments: Table of Comments

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.
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Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.
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Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.
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Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
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#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

City of Mankato Comments – draft MS4 General Permit – 7-23-12
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10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.
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Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.

Page 5 of 26

#
11

12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.
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Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

City of Mankato Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

City of Mankato Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.

Page 10 of 26

#

Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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#

Ref.

26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33

34

35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.

36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.

City of Mankato Comments – draft MS4 General Permit – 7-23-12
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#
43

Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

City of Mankato Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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July 23, 2012
Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55155-4194
Re:

Public Comment on the 2nd Public Notice for the National Pollutant Discharge
Elimination System/State Disposal System (NPDES/SDS) General Permit for Small
Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
This letter serves as the City of Falcon Heights’ comments to the MPCA about the above
referenced permit. The City is a small MS4 under the applicable rules and thereby has an
interest in the new draft permit.
The City of Falcon Heights is a member of the Minnesota Cities Stormwater Coalition
(MCSC), and is aware of the comments being submitted by MCSC to the MPCA at this time.
The City of Falcon Heights agrees with the nature of the comments submitted and supports
the requested changes to the Draft Permit. The additional clarification and modifications
requested will eliminate confusion amongst permittees about what is required. This will also
allow cities to evaluate and identify the budget and staffing needs to comply with the permit.
In an environment where City Councils are reducing budgets and not hiring additional staff,
it will be extremely difficult to find the capacity to meet the additional inspection and
documentation requirements this permit will impose.
The following is a summary of our comments and concerns about the proposed changes to
the permit, particularly as they relate to the potential impact the implementation of the
changes will have on the City.
Comment 1. Level of minimum requirements/prescriptive language
With the draft permit changes, the MPCA is proposing to be more stringent or prescriptive
than the federal rules issued by the Environmental Protection Agency (EPA). The MPCA
should allow the MS4s to determine what is the Maximum Extent Practicable (MEP) and
establish more stringent requirements as City staffing and budgets allow. Examples where
language could be revised to provide MS4s the flexibility to meet requirements to the best of
their abilities are:

-

-

III.D.2.a.(1), p. 11, Public input: the proposed changes to the permit are based on
EPA guidance. This guidance should not be interpreted as required rules.
III.D.5.a.(2), p. 15, Green infrastructure: green infrastructure is only one of many
methods of storm water management. It should not be specified as a requirement, as
this may not be the most cost-effective or site appropriate treatment method.
III.D.5.a. (4) (a), p. 17, Mitigation provisions: the allowable mitigation area should
not be restricted to the catchment area, particularly in fully developed communities,
where catchment areas may be fully built-out.

Comment 2. Forms
Forms and checklists that will be developed and provided by the Commissioner and required
as a part of the permit should be provided to MS4s for review and comment. The opportunity
to review these documents is critical to evaluate the ability for cities to meet the requirements
of the permit.
Comment 3. Standard Operating Procedures (SOP)/ Enforcement Response Procedures
(ERP)
MPCA staff indicated that SOPs and ERPs are to be prepared specifically for internal use and
record keeping, and that they do not expect these forms to be submitted to the MPCA. SOPs
and ERPs need to be working documents used to guide employee performance and
procedures, that can be revised and improved as needed. Having the content of the SOPs and
ERPs included as part of the SWPPP and, therefore, an enforceable element of this permit
reduces the flexibility of and increases the liability exposure for the MS4 permittees. For
these reasons, the draft permit should be revised to require the existence of the SOPs and
ERPs but keep their content outside of the permit requirements.
Comment 4. Waste Load Allocations (WLA)
Permit Section: II.D.6.b, p.6
It is unclear whether a MS4’s applicable WLA is the categorical MS4 WLA or whether the
City will be expected to derive individual shares of the categorical WLA. If it is the latter,
permittees will need specific instructions on how to accomplish this, how to correct for data
deficiencies in the TMDLs, and will need adequate time to establish this number. This is
another apparent shift in responsibility from the MPCA to the permittees. Since the entire
permit and its associated SWPPP document is now based on this TMDL discharge limit, it is
critical that sufficient time be granted to permittees to generate this number so as to inform
the scope of the SWPPP.
Comment 5. Volume control
Permit Section: III.D.5.a.(2) (a) and (b), p. 16
Each MS4’s program must satisfy the Clean Water Act which does not include volume
management requirements for storm water. It is up to the permittee to reduce pollutants by
any number of means, such as prevention, treatment, or volume control, as appropriate to
their site specific conditions and MEP. We recognize that volume is an aspect of the antidegradation rules, specifically as it relates to the increased loading of pollutants. Therefore,
the new volume control requirements should be modified so that they follow the intent of
existing rules. Additionally, the current state of storm water technical provides for volume
controls for small and medium-sized storm events. Storm water BMPs that can control
volume discharges for large storm events do not exist. In light of these technology limits, a
broad volume control standard puts the permittees in the position of being unable to comply.

Thank you again for the opportunity to comment on the proposed changes to the Draft
Permit. We appreciate the efforts the MPCA took in issuing a second public notice with
revisions based on the comments received during the first public notice period. We hope you
will give these comments serious consideration as you move forward in the permit
development process. Please contact me at 651.792.7042 or deb.bloom@ci.roseville.mn.us if
you have any questions.
Sincerely,

Debra Bloom, P.E.
City Engineer
cc:

Tim Pittman, Public Works Director
Bart Fischer, City Administrator

14600 Minnetonka Blvd. • Minnetonka, MN 55345
(952) 939-8200 • Fax (952) 939-8244
eminnetonka.com

July 23, 2012
Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N.
St. Paul, MN 55155-4194
RE:

Public Notice for the National Pollutant Discharge Elimination System (NPDES)
Draft General Permit for Small Municipal Separate Storm Sewer Systems (MS4)
Comments from the City of Minnetonka

Mr. Duncanson:
The City of Minnetonka is providing comments to you on the above referenced permit. As an
MS4 permittee, the city will be impacted by the Draft Permit and has an ongoing interest in the
permit program as it evolves.
The city would like to commend the MPCA on the many revisions and modifications made to the
permit in response to the comments provided during the last public comment period and on the
numerous public meetings held to clarify the MPCA’s intentions in regards to the permit.
However, the city still believes that there are a number of items of concern that need to be
addressed in the Draft Permit prior to the final permit language being drafted. Some of these
items have the potential to cause financial and work-load burdens to the city’s stormwater
management program that will be difficult to bear.
If you have any questions about the following comments or if you need any additional
information, please contact me at lstout@eminnetonka.com or at 952-939-8233. Thank you for
your consideration.
Sincerely,

Liz Stout, P.E.
Water Resources Engineer
City of Minnetonka
Minnetonka…where quality is our nature

Draft NPDES General Permit for Small MS4s
July 23, 2012
Page 2 of 3
CC:

Geralyn Barone, City Manager
Lee Gustafson, Director of Engineering

Minnetonka…where quality is our nature

Draft NPDES General Permit for Small MS4s
July 23, 2012
Page 3 of 3
General Comments:
1. Throughout this document, reference is made to forms that will be provided by the
Commissioner, apparently at a later date. The city is concerned that such forms will
either disclose an alternative interpretation of the requirements, go far beyond the permit
requirements, or use formats that either require an undue amount of work on the part of
the city to extract the information or prevent the city for being able to fully report on the
requested items.
Without being able to review the forms, there is also uncertainty regarding the level of
effort needed to prepare the program documents for the new permit. For example, over
the past permit cycle, permittees have used BMP summary sheets to summarize their
SWPPP. The new permit outline alone will dictate that revisions to current program
documents be incorporated, but without seeing the new forms, the level of effort is
difficult to predict.
Although the city understands that the MPCA is not required to put forms on public
notice, it would be a beneficial practice that would add clarity to the permit program,
provide consistent reporting goals, and support the city in its efforts to implement an
effective and cost efficient program.
Specific Comments:
2. Page 8, Part III.B. During the informational meetings convened by the MPCA, staff
clarified that SOPs and ERPs are to be prepared for internal city use so that institutional
knowledge can be transferred effectively in the event of staff changes to maintain
consistency in the program and its implementation. MPCA staff further clarified that they
do not expect the city to submit SOPs and ERPs to the MPCA for comment or approval.
The draft permit should be revised to require the existence of the SOPs and ERPS, but
keep their content outside of the permit requirements.
3. Page 10, Part III.D.1.b. The city is concerned about the level of detail that is
incorporated into the program implementation plan for public education and outreach. It
is easy to quantify the number of newsletter articles drafted, or the billboard messages
shown throughout the city, or the number of brochures printed, but it is exceptionally
difficult to determine or measure the actual affect that an education program has on city
residents and businesses.
The city can insure delivery of educational information, but we do not have the ability in
insure that information is learned or acted upon. Some educational goals may take
years to reach, beyond the tem of the permit. The city should only be expected to set
measurable goals that are appropriate for our various educational program components.
4. Page 19, Part III.D.6. The facilities and operations addressed in this MCM should only
pertain to those that have outdoor operations and exposure to stormwater.

Minnetonka…where quality is our nature

City of Brooklyn Center
A Millennium Community

July 23, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
Re:

MS4 permit comments

Dear Mr. Duncanson:
Thank you for the opportunity to review and comment on the new draft MS4 permit.
By reference, the City of Brooklyn Center supports the concerns, issues and proposed solutions as
presented by the Minnesota Cities Stormwater Coalition in the attached pages.
Your consideration and responses are greatly appreciated. Thank you.
Sincerely,

Steven L. Lillehaug, P.E., P.T.O.E.
Director of Public Works/City Engineer
Attachment

6301 Shingle Creek Parkway
Brooklyn Center, MN 55430-2199
City Hall and TDD Number (763) 569-3300
FAX (763) 569-3494
www.cityofbrooklyncenter.org

Recreation and Community Center Phone & TDD Number
(763) 569-3400
FAX (763) 569-3434

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 26

#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.
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Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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#
11

12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

MCSC Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion

MCSC Comments – draft MS4 General Permit – 7-23-12

Page 12 of 26

#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#

Ref.

26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.

Page 19 of 26

#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.
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Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
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Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.
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Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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Hello, in order to spare you the time of review and duplication, the City of Buffalo hereby incorporates
the comments of the Minnesota Cities Storm Water Coalition comment report dated 7-23-12 as the
comments and concerns of the City of Buffalo, with one exception. We would like to emphasize the
need to follow existing federal law for MS4 cities. Do not expand on the requirements of the EPA.
Please let me know if you have any questions. Thanks.

Merton Auger
City Administrator
212 Central Avenue
Buffalo, Minnesota 55313
763-684-5406
Email: merton.auger@ci.buffalo.mn.us
Web: www.ci.buffalo.mn.us
Wireless Internet: QuantumConnect

City of Eagan: Comments on Draft NPDES/SDS Permit MNR040000
July 20, 2012, Page 2 of 5

Part II
1) Page 5; Subds. A & C: Please clarify the difference between the terms of these subdivisions. In Subd.
A., it appears an existing permittee (i.e., “the permittee holding the permit”) is required to “submit a
written application for permit reissuance” “to continue the permitted activity beyond the expiration
date of the permit,” while in Subd. C., “all existing permittees seeking to continue discharging
stormwater associated with a small MS4 after the effective date of this permit shall submit Part 2 of
the permit application…” As written, these subdivisions appear to be nearly the same and
insufficiently distinct so as to be confusing.
2) Page 5; Subd. D.1.: Please add “into which” between “small MS4(s)” and “the applicant” and delete
“into” to improve the syntax of the sentence.
3) Page 6; Subd. D.3.: Please change “that applicants have” to “the applicant has” to be grammatically
correct.
4) Page 6; Subd. D.5.d.: Please move “responsible” in front of “individual(s)” and delete “of those” to
improve the syntax of the sentence.
5) Page 7; Subd. D.7.: Please delete “information” because it is unnecessary.
6) Page 7; Subd. D.7.b.: Please move “responsible” in front of “individual(s)” and delete “of those” to
improve the syntax of the sentence.
7) Page 7; Subd. D.7.c.: Please delete “Provide the” because it is redundant to the heading clause and is
inconsistent with the syntax of the other items in the list.
8) Page 7; Subd. D.7.e.: Please delete “the applicant shall” because it is redundant to the heading clause
and is inconsistent with the syntax of the other items in the list.
Part III
1) Page 9; Subd. B.: Please include in this and other lists parenthetical plurals, as appropriate, where
they are not (e.g., “date(s),” “location(s),” “action(s),” “referral(s)”, etc.) to be consistent with Global
Comment 3) above.
2) Page 9; Subd. B.2.c.: Please replace “citation(s) to” with “reference(s) to relevant” to clarify and
accurately describe this item.
3) Page 9; Subd. B.2.d.: Please rewrite as follows: “Corrective action(s) (including completion
schedule) required by the permittee” to clarify and accurately describe this item.
4) Page 9; Subd. B.2.g.: Please rewrite as follows: “Date(s) violation(s) resolved” to simplify and
accurately describe this item.
5) Page 9; Subd. C.2.a.(2).: Please change “collects” to “collect” to be grammatically correct.
6) Page 10; Subd. D.1.a.(1).: Please delete “for education and outreach” because it is redundant and
unnecessary.
7) Page 10; Subd. D.1.b.: Please replace “A program” to “An” to simply and remove the redundant
reference.
8) Page 10; Subd. D.1.b.(3).: Please rewrite as follows: “Department(s) responsible for plan
implementation.” to simplify the description of this item.
9) Page 10; Subd. D.1.b.(4).: Please delete “to be implemented” and “the” to remove the redundant
reference.
10) Page 10; Subd. D.1.b.(5).: Please delete “implementation of” to remove the redundant reference.
11) Page 10; Subd. D.1.b.(6).: Please delete “implementation” to remove the redundant reference.
12) Page 10; Subd. D.1.b.(7).: Please delete “A”, capitalize “Description”, and delete “being conducted
in the area” to simplify the description of this item.
13) Page 10; Subd. D.1.b.(8).: Please rewrite as follows: “Annual evaluation of the extent to which the
measurable educational goals are attained.” to simplify the description of this item.
14) Page 10; Subd. D.1.c.: Please delete “Public Education and Outreach program”, “The permittee shall
document”, and “as part of this program:” and rewrite as follows: “Documentation of the following
information:” to simplify this item and make its syntax consistent with the previous items of the list.
15) Page 11; Subd. D.1.c.(1).: Please rewrite as follows: “Description of the issues required in Part
III.D.1.a.(1).” to simplify and refer appropriately to the relevant part of the permit.

City of Eagan: Comments on Draft NPDES/SDS Permit MNR040000
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16) Page 11; Subd. D.2.b.(1).: Please delete “interested” because it is unnecessary.
17) Page 12; Subd. D.3.a. and Subd. D.3.b.: Please delete “A” because they are unnecessary.
18) Page 12; Subd. D.3.c.: Please delete “including dry-weather” and “field inspections” and please move
“(e.g., periods of 72 or more hours of no precipitation)” to the end of Subd. D.3.c.(1). The deleted
words are unnecessary given the language of the subsequent section, and the parenthetical phrase is
more appropriate in the subsequent location.
19) Page 12; Subd. D.3.c.(1): Please delete spaces between items of this list to be consistent with other
lists.
20) Page 12; Subd. D.3.c.(3): Please replace “Training of all field staff” with “Employee training” to
describe this item appropriately.
21) Page 12; Subd. D.3.c.(4): Please replace “implement” with “conduct” to describe this item more
accurately.
22) Page 13; Subd. D.3.d.: Please delete “IDDE program”, “The permittee shall document”, and “as part
of this program:” and rewrite as follows: “Documentation of the following information:” to simplify
this item and make its syntax consistent with the previous items of the list.
23) Page 13; Subd. D.3.d.(1).: Please rewrite as follows: “Descriptions of the times and locations where
IDDE inspections conducted…” to simplify the description and improve the syntax of this item and to
be consistent with other items of this list.
24) Page 13; Subd. D.3.d.(4).: Please delete “have been” to be consistent with other items of this list.
25) Page 13; Subd. D.3.d.(5).: Please replace “The source” with “Sources” and delete “all” to be
consistent with other items of this list.
26) Page 13; Subd. D.3.d.(6).: Please delete “the” before “dates” and delete “was” to be consistent with
other items of this list.
27) Page 13; Subd. D.4.: Please replace “from” before “construction activity” with “during” to describe
this item more accurately.
28) Page 14; Subd. D.4.a.(8).: Please combine this item with Subd. D.4.a.(2). because both items are so
closely associated. Alternatively, please reorder these items sequentially.
29) Page 15; Subd. D.4.f.: Please delete “Construction Site Stormwater Runoff program”, “The
permittee shall document”, and “as part of this program:” and rewrite as follows: “Documentation of
the following information:” to simplify this item and make its syntax consistent with the previous
items of the list.
30) Page 15; Subd. D.4.f.(2).: Please rewrite as follows: “For each site inspection — Inspection checklists
generated by the permittee.” to be consistent with the other item of this list.
31) Page 15; Subd. D.5.: Please replace “from” with “after completed” to describe this item more
accurately.
32) Page 15; Subd. D.5.a.(1).: Please replace “site” with “post-construction stormwater management” to
describe this item more accurately.
33) Page 16; Subd. D.5.a.(3).(a).1).: Please add “areas” to the end of the clause to simplify the
subsequent list.
34) Page 16; Subd. D.5.a.(3).(a).1).a).-d).: Please delete “Areas” at the beginning of each item to
simplify the list.
35) Page 16; Subd. D.5.a.(3).(a).1).c).: Please delete “separation” because it is unnecessary.
36) Page 16; Subd. D.5.a.(3).(a).2).: Please add “areas” to the end of the clause to simplify the
subsequent list.
37) Page 16; Subd. D.5.a.(3).(a).2).a).-c).: Please delete “Areas of” or “Areas” at the beginning of each
item to simplify the list.
38) Page 17; Subd. D.5.a.(3).(a).2).d).: Please delete “Areas” to simplify the list.
39) Page 17; Subd. D.5.a.(3).(a).3).: Please delete “work on” and “, below.” because they are
unnecessary.
40) Page 17; Subd. D.5.a.(4).: Please replace “Mitigation provisions for” with “There may be” to make
this clause a sentence. Please add “other” before “locations” to clarify and accurately describe this
item. Please replace “mitigation provisions of the” with “permittee’s” to clarify and accurately
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describe this item. Please delete “mitigation” between “following” and “requirements” because it is
unnecessary.
41) Page 17; Subd. D.5.a.(4).(a).: Please rewrite the first line as: “Mitigation projects may be at
locations” to improve the description. Please delete “for mitigation projects” because it is redundant
and unnecessary.
42) Page 18; Subd. D.5.a.(4).(e).: Please change “will be” with “is” to be grammatically consistent.
43) Page 18; Subd. D.5.a.(5).(a).- (c).: Please change first-word verbs to be grammatically correct with
their association with “provisions” (e.g., in the first case, “Allows” should be “Allow”).
44) Page 19; Subd. D.5.b.: Please delete “Site plan review” and “The program shall include” and begin
this item with “SOPs”, continuing with the remaining language at the same level, to be consistent
with the previous item of this list (i.e., Page 15; Subd. D.5.a.).
45) Page 19; Subd. D.5.c.: Please delete “Post Construction Stormwater Management program”, “The
permittee shall document”, and “as part of this program:” and rewrite as follows: “Documentation of
the following information:” to simplify this item and make its syntax consistent with the previous
items of the list.
46) Page 20; Subd. D.6.c.: Please delete “Standard Operating Procedures” and the subsequent
parentheses because they are unnecessary and to be consistent with previously described and
abbreviated “SOPs.”
47) Page 21; Subd. D.6.c.(4).: Please add “if” between “determines” and “either” to be grammatically
correct.
48) Page 22; Subd. D.6.c.(6).: Please add “specific” between “job-” and “duties” to eliminate this
omission. Please delete “that are available” because it is unnecessary.
49) Page 22; Subd. D.6.d.: Please delete “Operation and Maintenance Program”, “The permittee shall
document”, and “as part of this program:” and rewrite as follows: “Documentation of the following
information:” to simplify this item and make its syntax consistent with the previous items of the list.
50) Page 24; Subd. F.1.b.(3): Please rewrite as follows: “A flocculent storage/settling area shall be
incorporated into the design that has adequate access for maintenance and removal of accumulated
sediment.” to simplify the description. The City believes the draft language is overly prescriptive (i.e.,
“(minimum of 8 feet wide)”).
51) Page 24; Subd. F.2.: Please add “During Operation” to improve the description of this item by
appropriately referring to when monitoring occurs.
52) Page 24; Subd. F.2.a.: Please rewrite as follows: “A designated person shall perform visual
monitoring of the treatment system for proper performance as needed, at least once every seven (7)
days, after rainfall events greater than 2.5 inches in 24 hours, or during high flows, whichever is most
appropriate to determine proper functioning of the system.” The City believes these draft permit
requirements are unrealistic, somewhat redundant, and could be onerous. The permittee should not be
required to inspect such a system based on a fixed minimum time period or on fixed rainfall events
when it is already required to monitor parameters during operation according to Table B-1 (Page 25).
53) Page 25; Table B-1: The draft permit’s definition of “Alum or Ferric Chloride Phosphorus
Treatment System” (Page 37; Subd. 3.) specifically and appropriately focuses on “removal of
phosphorus.” Furthermore, the draft permit’s provisions related to Subd. F. (Page 23) also
specifically, appropriately, and similarly focus on “Phosphorus Removal.” The City is therefore
concerned that, beginning with Table B-1, the draft permit expands its focus to include total
suspended solids (TSS). The City believes these draft permit requirements overreach, may be
unnecessary and unrealistic, and could be onerous. The permittee should not be required monitor TSS
if the phosphorus treatment system is designed to reduce dissolved phosphorus (i.e., total
orthophosphate) in stormwater, for example. Furthermore, the City is concerned the draft permit
requirement to monitor TSS at the Upstream-Background Station is an additional requirement that is
inconsistent with its current 5-year NPDES/SDS permit (MN0069752) for the Fish Lake Alum
Treatment System. The City believes this disparity could add unnecessary additional costs to its
existing monitoring program.
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Part V
1) Page 31; Subd. O.: Please add “any” before “persons” and change “persons” to “person” to be
grammatically consistent within the paragraph.
Appendix B
1) Page 38; Subd. 15.: Please change all instances of “which” to “that” to be grammatically correct.
Please replace “They” to “High Flow Bypasses” to clarify the sentence.
2) Page 39; Subd. 19.: Please change “Agency”, which is defined in the draft permit as the Minnesota
Pollution Control Agency (Page 37; Subd. 2.) to some other word, such as “entity” to eliminate this
error and clarify the distinction.
3) Page 39; Subd. 23.: Please delete “separates it from the watershed and” because it doesn’t make
sense, is unnecessary, and arguably is impossible if the system returns “treated stormwater back into a
MS4”, according to the definition of “Alum or Ferric Chloride Treatment System” (Page 37;
Subd. 3.), for example.
4) Page 39; Subd. 25.: Please change “which” to “that” to be grammatically correct.
5) Page 40; Subd. 27.: Please delete “firm, or governmental Agency or other institution” because it is
redundant, and the definition of “Person” (Page 40; Subd. 28) adequately includes these options.
6) Page 40; Subd. 28.: Please delete “any Agency or” because the definition is adequately
comprehensive, and the draft permit language conflicts with the definition of “Agency” (Page 37;
Subd. 2.).
7) Page 40; Subd. 33.: Please change “has” to “have” to be grammatically correct.
8) Page 41; Subd. 37.1.: Please change “Agency”, which is defined in the draft permit as the Minnesota
Pollution Control Agency (Page 37; Subd. 2.) to some other word, such as “entity” to eliminate this
error and clarify the distinction.
9) Page 42; Subd. 45.: Please reconcile or clarify the apparent conflict between “artificial” in this
statutory definition with “Constructed wetlands designed for wastewater treatment are not waters of
the state.” in the definition of “Wetlands” (Page 42; Subd. 46.).
10) Page 42; Subd. 46.: Please replace “Wetlands” with “Wetland” and replace “are those areas that are”
with “is an area that is” to be consistent with most of the other singularly worded definitions. Please
refer to one or more wetlands according to Global Comment 3) above.
Thank you very much for the opportunity to comment on the draft permit. Please feel free to call me at
(651) 675-5330 if you have any questions about the City’s requests.
Sincerely,

Eric Macbeth
Water Resources Manager

Cc:

Honorable Mike Maguire, Mayor
Russ Matthys, Director of Public Works
Jon Eaton, Superintendent of Utilities

Tom Hedges, City Administrator
John Gorder, City Engineer

THE CITY OF

OWATONNA

Office of Storm Water Manager
Matt Durand

540 West Hills Circle
Owatonna, MN 55060-4794
Ph. (507) 774-7300
FAX: (507) 444-4351

Duane Duncanson
Minnesota Pollution Control Agency, Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Via US Mail and Email
St. Paul, MN 55155-4194
duane.duncanson@state.mn.us
July 23, 2012
RE: COMMENTS FROM THE CITY OF OWATONNA on the 2nd Public Notice for the
National Pollutant Discharge Elimination System/State Disposal System General Permit for
Small Municipal Separate Storm Sewer Systems
Dear Mr. Duncanson,
Today, I am providing comments to you about the above referenced permit on behalf of the
City of Owatonna, a small Municipal Separate Storm Sewer System (MS4) permittee. The City
is a small MS4 under the applicable rules and thereby has an interest in the new draft permit.
In the attached table, I will describe the issues the City has with the permit, the reasons I
believe they are problematic, and suggestions for modifying the permit to address the issues.
Where feasible, I have proposed permit language additions using underlined text and permit
language deletions with strikethrough text. I hope you will give these comments serious
consideration as you move forward in the permit development process. If clarification about
the concerns presented by the City is needed, I can be reached at 507-774-7300 or by email at
matt.durand@ci.owatonna.mn.us.
Sincerely,

Matt Durand, CPESC
Storm Water Manager
City of Owatonna
Attachments: Table of Comments

We are an Equal Opportunity Employer
The City of Friendliness and Beautiful Parks

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.

Page 2 of 26

#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

MCSC Comments – draft MS4 General Permit – 7-23-12

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 26

#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).
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#
10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.
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Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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#
11

12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.
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Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
 the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
 the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees
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Return this requirement to more closely match the federal requirement,
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.
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Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.
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Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
33

34

35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.

36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.
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Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
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Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.
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Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
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Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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July 18, 2012
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
Reference: Comments on the draft NPDES/SDS General Permit for Small MS4s
Dear Mr. Duncanson:
The City of Cottage Grove has reviewed the draft National Pollutant Discharge Elimination System/State
Disposal System (NPDES/SDS) General Permit for small Municipal Separate Storm Sewer Systems (MS4s)
and provides the following comments:
1. General – It would be very helpful if the MPCA provided MS4s with a template, sample, or
further guidance into what constitutes an acceptable Enforcement Response Procedure (ERP)
document.
2. General – It would be very helpful if the MPCA provided MS4s with a template or sample to
demonstrate what constitutes an acceptable Standard Operating Procedure (SOP) document.
3. Part III.C.2.a(1) – The use of the term “constructed” when referring to ponds is confusing.
Cottage Grove has historically used non-wetland depression areas as stormwater ponds. These
depressions have piped inlets and outlets, but the basins themselves have not been
“constructed”. Please clarify whether “constructed” ponds include low areas with inlets and
outlets.
4. Part III.C.2.a(1) – The statement, “All ponds…operated for purposes of water quality treatment,
stormwater detention, and flood control” seems to exclude ponds that don’t perform any one
of these functions. The City has existing dry stormwater ponds that are not designed to provide
a water quality treatment function and according to the statement above, these ponds would
not need to be inventoried. Please provide clarification in this instance.
5. Part III.D.5.a(2)(a) and (b) – Will the MPCA provide guidance and parameters around the
calculation of stormwater volume, Total Phosphorus (TP), and Total Suspended Solid (TSS) loads
from pre-project and post-project conditions? Is the Minimal Impact Design Standards (MIDS)
effort going to provide sufficient direction on this issue?

6. Part III.D.5.a(3)(a).2) – What does the term “restrict” mean in this section? Is the MPCA giving
the MS4 complete discretion as to when infiltration is or isn’t acceptable when it’s proposed
within conditions a) – d)? The language in this section should not prevent the City from also
prohibiting infiltration in any of the conditions in this section.
7. Part III.D.6.c(2)(c) – How should the pond assessment process calculate the impact of shortcircuiting on the TSS and TP treatment effectiveness? We are not aware of a way to calculate
the impact of short-circuiting on treatment effectiveness.
8. Part III.D.6.c(3)(a) – How will an inspection be able to determine the effectiveness of a given
structural stormwater BMP?
9. Part III.D.6.c(5)(b) – How is it possible to develop Standard Operating Procedures for nonroutine maintenance efforts, that by definition are not “standard”?
10. Part IV.A – How should the annual SWPPP assessment be documented? Will the MPCA create a
SWPPP assessment template?
Thank you for your consideration of Cottage Grove’s comments on the draft MS4 General Permit. Any
questions related to these comments should be directed to Brad Schleeter (651-604-4801) with Stantec.
Respectfully Submitted,

Les Burshten – City of Cottage Grove Public Works Director

Cc:

Brad Schleeter, Stantec

Duane Duncanson
Minnesota Pollution Control Agency, Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Via US Mail and Email
St. Paul, MN 55155-4194
duane.duncanson@state.mn.us
July 23, 2012
RE:

COMMENTS FROM THE CITY OF Roseville on the 2nd Public Notice for the National Pollutant Discharge Elimination System/State Disposal System
General Permit for Small Municipal Separate Storm Sewer Systems

Dear Mr. Duncanson,
Today, I am again providing comments to you about the above referenced permit on behalf of the City of Roseville, a small Municipal Separate Storm Sewer
System (MS4) permittee. The City is a small MS4 under the applicable rules and thereby has an interest in the new draft permit.
In the attached table, I will describe the issues the City has with the permit, the reasons I believe they are problematic, and suggestions for modifying the
permit to address the issues. Where feasible, I have proposed permit language additions using underlined text and permit language deletions with
strikethrough text. I hope you will give these comments serious consideration as you move forward in the permit development process. If clarification
about the concerns presented by the City is needed, I can be reached at 651-792-7045 or pat.dolan@ci.roseville.mn.us.
Sincerely,
Pat Dolan
Attachments:

Table of Comments

1

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.

2

#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.

3

#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

General
Issue

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))

4

#
5

Ref.
p.1, header

Concerns/Reasons
This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

6

p.1 and p.1

7

p.3, Part
I.C.2

The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

Proposed Solution
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

5

#
9

10

Ref.
p. 5, Part
II.A

p. 6, Part
II.D.5

Concerns/Reasons
Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.
This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

Proposed Solution
If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.

6

#
11

Ref.
p. 6, Part
II.D.6.b

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.

7

#
12

Ref.
p. 6, Part
II.D.6.c

13

p. 6, Part
II.D.6.d

14

p.8, Part III

Concerns/Reasons
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.
The MEP standard applicable to this permit needs to be added to this
section.
The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

Proposed Solution
c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.

d.

8

#
15

Ref.
p.8, Part
III.B

Concerns/Reasons
MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

9

#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

10

#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials

11

#
18

Ref.
p. 10, Part
Iii.D.1.b.

Concerns/Reasons
To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part
III.D.2.a.(1)
&( 3)

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending

Return this requirement to more closely match the federal requirement,
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
12

#

Ref.

Concerns/Reasons
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

Proposed Solution
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.

(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
13
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20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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23

Ref.
p.12, Part
III.D.3.c.(4)

p.12, Part
III.D.3.c.(5)
(a)

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.
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Ref.
p. 13, Part
III.D.3.d.(1)
and (2)

Concerns/Reasons
(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.
(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

25

p. 13, Part
III.D.4.a

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.
a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
16
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Ref.

Concerns/Reasons
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.

Proposed Solution

As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.
Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
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Concerns/Reasons
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).

Proposed Solution
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26

p. 14 Part
III.D.4.b

27

p. 14 Part
III.D.4.c

28

p. 15 Part
III.D.4.f.(1)

Concerns/Reasons
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
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Ref.
p. 15 Part
III.D.5.a.(1)

Concerns/Reasons
Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.

31

p. 15 Part
III.D.5.a.(2)

Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.

Proposed Solution
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:
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34

Ref.
p. 16 Part
III.D.5.a.(2)
(a) and (b)

p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)

Concerns/Reasons
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.

Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.

b)

Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.
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Ref.
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.
We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.

36

p. 17 Part
III.D.5.a.(4)
(b)

37

p.19 Part
III.D.5.c.(4)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

Proposed Solution
(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)

(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
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Ref.
p.19 Part
III.D.6

Concerns/Reasons
The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.

Proposed Solution
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.

Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)

Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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Ref.
p.23, Part
III.E

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA
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#
46

Ref.
p.24, Part
III.F.1.a.(4)

47

P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

Proposed Solution
(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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STATE OF MINNESOTA
MINNESOTA POLLUTION CONTROL AGENCY

In Re: Public Notice for the National Pollutant
Discharge Elimination System /State
Disposal System General Permit for Small
Municipal Separate Storm Sewer Systems, and
Public Notice for the Municipal Storm Water
Management Program Public Notice Process

PUBLIC COMMENT AND
PETITION FOR CONTESTED
CASE HEARING OF THE
LEAGUE OF MINNESOTA
CITIES AND THE MINNESOTA
CITIES STORMWATER
COALITION

The League of Minnesota Cities and its Minnesota Cities Stormwater Coalition
(collectively referred to as LMC) submit this Public Comment and Petition for Contested
Case hearing in response to the Minnesota Pollution Control Agency’s (MPCA)
combined Public Notice for the National Pollutant Discharge Elimination System
(NPDES)/State Disposal System (SDS) General Permit for Small Municipal Separate
Storm Sewer Systems (small MS4s) (hereafter the Draft Permit) and Public Notice for
the Municipal Storm Water Management Program Public Notice Process dated May 21,
2012 (the Notice).

LMC’s comments include the Detailed Public Comments at

Attachment A. LMC anticipates that individual cities will independently be commenting
on the Draft Permit as well.
In summary, the Draft Permit vastly expands the conditions and requirements
imposed on small MS4 cities. It does so without any legal or factual support for such
changes. MPCA has not conducted a sufficient number of audits of small MS4 permits
to determine whether changes are needed. See Attachment B. MPCA wholly ignores
the guidance embodied in the small MS4 federal rule, where “EPA strongly

1

recommends that until the evaluation of the stormwater program in §122.37, no
additional requirements beyond the minimum control measures [MCMs] be imposed on
regulated small MS4s without the agreement of the affected small MS4, except where
an approved TMDL or equivalent analysis provides adequate information to develop
more specific measures to protect water quality.” 1

Under §122.37, the EPA rule

provides that EPA will evaluate the small MS4 regulations “after December 10, 2012”
and make necessary revisions. 2 As shown on Attachment C, which compares the
Draft Permit provisions with the applicable EPA Rule and Guidance (which is not law),
MPCA far exceeds its authority.

In the absence of significant auditing or other

equivalent well-grounded analysis, MPCA’s imposition of the onerous requirements in
the Draft Permit without the consent of the small MS4s is arbitrary, capricious and
contrary to law.
1.

Statement of Interest in the Permit

LMC’s membership includes almost all municipalities located in Minnesota. The
Draft Permit will apply to over one hundred and sixty (160) of LMC’s members, thereby
giving rise to LMC’s interest in the Draft Permit. In addition, certain of LMC’s members
with a special interest in stormwater matters have coordinated under the auspices of
LMC to form the Minnesota Cities Stormwater Coalition (MCSC), the members of which
pay dues that support MCSC’s efforts. Over ninety (90) of MCSC’s members will be
regulated by the Draft Permit.

1

40 C.F.R. §122.33(c)(2) (Guidance).
40 C.F.R. §122.37. In this rule, EPA notes that it intends to conduct a research effort to compile a
comprehensive evaluation of the NPDES MS4 stormwater rules based on data from the NPDES MS4
stormwater program, from research on receiving water inputs, on the effectiveness of best management
practices (BMPs), and other relevant sources.

2

2

2.

The Public Notice and Comment Period for the Draft Permit Failed to
Meet Applicable Requirements for New Small MS4s
The Draft Permit contains a myriad of provisions 3 that apply specifically to

“new permittees” that will be covered by small MS4 permit.

However, the list of

regulated small MS4s published in the Draft Permit includes only the existing
permittees. 4

MPCA determined the identities of some of these new permittees in

November of 2011, and the identities of others in May of 2012, 5 and the MCSC
previously commented on this issue a year ago. 6 Nevertheless, the MPCA still failed to
provide notice to the new small MS4 permittees that they would be covered under the
permit when this Draft Permit went on notice. Not until June 27, 2012, or later, did
MPCA provide such a notice. MCSC has reviewed an unaddressed letter from MPCA
dated June 27, 2012, purporting to make this notification to the new permittees. See
Attachment D. Even if the MPCA had hand-delivered this letter to each new small
MS4 permittee the same day (which it did not), it still failed to provide for the requisite
30-day Notice period. This is a fatal flaw in the Notice and Comment procedure for the
Draft Permit.
The Draft Permit cannot legally be imposed on the new small MS4 permittee
cities without the legally required notice to them. This is not a construction or industrial
stormwater permit where coverage is triggered by the voluntary activity of the developer
or the initiation of a new activity by an industry. These permittees have been identified
3

Draft Permit, Appendix A, Table 3 at pp. 35-36.
Id. at Appendix A, Table 1 at pp. 33-34.
5
The MPCA identified new permittees designated by population data with a Waste Load Allocation (WLA)
under a Total Minimum Daily Load (TMDL) in a guidance document dated November of 2011. The
Urbanized Area Shape files, based on data associated with the U.S. Census, were posted in May of
2012.
6
See Public Comment and Petition for Contested Case Hearing of the League of Minnesota Cities and
the Minnesota Cities Stormwater Coalition dated July 15, 2011 at pp. 9 – 10.
4

3

by the MPCA. The MPCA is aware that a city has no reason to comment on a draft
permit if the city does not believe the permit applies to it or otherwise affects it.
Ironically, while MPCA avoids seeking comments from new permittees, it imposes
substantial public notice, public participation and public input requirements in the Draft
Permit on most, if not all, aspects of the small MS4s’ stormwater program. 7 MPCA acts
outside of its own rules and against its own policies by failing a second time to mail the
Notice to known new small MS4 permit applicants.
To comply with the public participation requirements of the CWA,8 MPCA
promulgated rules and these rules apply to the Draft Permit.

Minnesota Rule

7001.0100, subpart 4, requires the MPCA to prepare and issue a public notice of the
“commissioner’s preliminary determination as to whether the permit should be issued or
denied.” The Commissioner must include in this notice the name and address of the
applicant. 9 In this Draft Permit, the Commissioner identified all the existing permittees
at Appendix A, but nowhere does the Draft Permit or fact sheet identify the new
permittee applicants. Are we to assume that they will not be covered under the Draft
Permit? In addition, the rules require the Commissioner to mail a copy of the public
notice to the applicant. 10 The Commissioner must also develop a fact sheet and mail
the applicant the fact sheet with the public notice. 11

7

Id. at Part III.D.1 at p10, Part III.D.2, & Part III.D.4.c.
Under the Clean Water Act (CWA), “public participation in the development, revision and enforcement of
any standard, effluent limitation, plan, or program established by the [United States Environmental
Protection Agency (EPA)] or any State under [the CWA] shall be provided for, encouraged and assisted
by the [EPA] and the States.” 33 U.S.C. §1251(e). Similarly, an NPDES permit may be issued under the
CWA only “after opportunity for public hearing.” Id. at §1342(a)(NPDES system permits).
9
Minn. R. 7001.0100, Subp. 4.B.
10
Minn. R. 7001.0100, Subp. 5.B.
11
Minn. R. 7001.0100, Subp. 3.
8

4

MPCA did not satisfy any of these requirements for the new permittees when it
issued its public notice of the Draft Permit on May 21st. Those permittees were not
mailed any type of notification until sometime after June 27, 2012. The period from that
time to July 23, 2012, when the comment period closes is less than the required 30
days. Under Minnesota Rule 7001.0100, subpart 4.G, the public comment period shall
be thirty (30) days, unless the Commissioner extends the period for comment. 12 Thus
all the permittees should have been notified with the original Notice, so that they were
equally able to comment on the Draft Permit during the entire public comment period. 13
The Minnesota Court of Appeals held that the public notice and comment
requirements must be followed for the small MS4 permit in Minnesota Center For
Environmental Advocacy v. Minnesota Pollution Control Agency, 660 N.W.2d 427
(Minn. Ct. App. 2003) (MCEA). In MCEA, the court recognized the importance of the
public participation requirements of the CWA NPDES small MS4 program. 14 The court
required MPCA to meet the public notice and participation requirements of the CWA not
only in issuing the general permit, but in approving the small MS4s’ stormwater pollution
prevention program (SWPPP) documents. 15

It is not LMC’s responsibility to fulfill

MPCA’s legal obligations. The MPCA must follow its own rules and Minnesota law and
provide the new permittees MPCA internally identified over a year ago a full and equal
opportunity to comment on the Draft Permit.

12

Minn. R. 7001.0110, Subp. 4.
Id. at Subp. 4.G; 7001.0110, Subp. 4 (extension of comment period), & the Notice.
14
Minnesota Center for Environmental Advocacy v. Minnesota Pollution Control Agency, 660 N.W.2d
427, 434 - 435 (Minn. Ct. App. 2003).
15
Id.
13

5

Requested Relief: Due to its failure to mail the public notice and fact sheet to
the new permitees at least 30 days in advance of the close of the public comment
period, the MPCA violated the public participation requirements of the CWA and
Minnesota law. Consequently, the MPCA needs to restart the public comment period to
allow the proposed new permittees the same notice and opportunity for comment that
the existing permittees had.
3.

Provisions of the Draft Permit Must be Rejected as Contrary to
Applicable Law
a.

The Draft Permit Impermissibly Relies on MPCA-Required
Forms to Change Permit Terms at MPCA’s Will

Under the Draft Permit, small MS4s must provide MPCA information based on tobe-developed MPCA-required forms. 16

In the permit cycle after 2006, MPCA took

advantage of this permit provision to require small MS4s to complete a different
required annual report form every year, apparently to suit MPCA’s arbitrary preferences.
Examples of changing annual report forms are attached to this submittal at Attachment
E.

By requiring small MS4s to complete a different annual report form each year,

MPCA caused them unnecessary effort and expense without any correlating benefit to
the environment.
To make matters worse, MPCA not only revised the reporting forms each year, it
consistently did not distribute the new annual forms until the year they were due. Since
each report covers the preceding year’s activities, MPCA thus required permittees to
report on activities or compile information that they may not have collected and

16

Draft Permit, Part II.B at p. 5, Part II.D at p. 5, Part III.C.2.b at p. 9, Part III.D.6.E at p.23 & Part IV.B. at
p. 28.

6

tabulated during the year they occurred. In short, the small MS4s received no advance
notice that they would need to report on those matters.
When MPCA prevents the permittees from seeing and commenting on required
MPCA-prepared reporting forms, MPCA unlawfully deprives the small MS4s of their
right to notice of and public comment on the terms and conditions of the Draft Permit.
And, MPCA exacerbates this unlawful deprivation of permittee rights when it repeatedly
revamps the prepared forms to require an ever-changing array of information. There
seems no legitimate reason to cause the small MS4s an unnecessary burden and
expense to satisfy the information whims of the MPCA in any given year. The Draft
Permit contains references to (a) MPCA permit application form Part 1; (b) MPCA
permit application Part 2, including a Stormwater Pollution Prevention Program
(SWPPP) document; (c) a demonstration of progress in achieving a total maximum daily
load (TMDL) waste load allocation (WLA) form; (d) an MPCA annual report form; and
(e) a pond/wetland/lake inventory form. 17
This is a five-year permit, and reporting under the permit should remain
consistent throughout the permit cycle.

Such consistency also allows MPCA to

compare apples-to-apples information from year-to-year and helps communicate the
progress the small MS4s are making in implementing their SWPPPs.
Requested Relief: (1) The MPCA should use one annual reporting form through
the small MS4 Permit cycle and provide that form to the small MS4s with the Draft
Permit. These are permit requirements under the Draft Permit and, like the SWPPPs in
the MCEA decision, any mandatory “forms to be provided by the Commissioner”, must

17

Id.

7

be made available now for public review and comment. (2) Alternatively, the small
MS4s should be able to submit only the information required as described in the final
permit and be allowed to do so in a format that best suits their stormwater management
program document system and framework.
b.

The Permit Conditions Impose Unreasonable, Infeasible or
Impracticable Conditions that are Unsupported by Substantial
Evidence and are Arbitrary or Capricious

The Draft Permit contains a myriad of requirements that impose unreasonable
burdens on regulated small MS4s, creates numerous inefficiencies, and requires
actions that are not practicable or, in some cases, not feasible, all in violation of
Minnesota law. Many of these provisions are specifically commented on in the Detailed
Comments at Attachment A.
According to state law, MPCA must consider certain factors in all of its actions,
including issuing permits.

These considerations include whether MPCA’s action is

reasonable, practical and feasible under the circumstances. In addition, the legislature
specifically directs MPCA to consider the burden on a municipality of any tax that might
result from MPCA’s proposed actions.
Specifically, the applicable statute provides that:
In exercising all its powers the Pollution Control Agency shall
give due consideration to the establishment, maintenance,
operation and expansion of business, commerce, trade,
industry, traffic, and other economic factors and other
material matters affecting the feasibility and practicability of
any proposed action, including, but not limited to, the burden
on a municipality of any tax which may result therefrom, and
shall take or provide for such action as may be reasonable,
feasible, and practical under the circumstances. 18

18

Minn. Stat. §116.07, subd. 6 (italics added).

8

This statutory language is inclusive and not limiting. Therefore, it would logically require
consideration of the burden on a municipality (and its population) of any fee,
assessment or other monetary expense resulting from issuance of the Draft Permit.
In today’s economic times, cities face significant financial hardships and
budgetary constraints.

These financial conditions require cities to make cuts in

important programs including those relating to police and fire protection, public health,
safety and the environment.

In the context of this economic climate, MPCA now

proposes that regulated small MS4s undertake significant additional and expensive
responsibilities relating to stormwater discharges.
MPCA’s public notice materials omit any discussion or evaluation of the
compliance costs for the new requirements in the Draft Permit, suggesting that the
agency failed to consider the financial burden proposed to be placed on the municipal
regulated small MS4s. This omission of cost considerations and cost benefit analysis
explains many of the expensive, overly burdensome provisions in the Draft Permit
described in the Detailed Comments.
These new Draft Permit requirements come at a substantial cost to the small
MS4s. Preliminary estimates by MCSC members had shown that the pond information
requirements would cost Eight Hundred and No/100 Dollars ($800.00) to One Thousand
and No/100 Dollars ($1,000.00) per pond. 19

Now, after completing three years of

inventorying its ponds to the MPCA requirements, Eden Prairie estimates that it will
incur an average cost of One Thousand One Hundred Forty-Nine Dollars and SixtySeven Cents ($1,149.67), or approximately One Thousand One Hundred Fifty Dollars
19

Attachment F shows one proposal to a small MS4 for a portion of the pond inventory requirements on
a portion of the ponds within that city.
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($1,150.00) per pond. MPCA estimates that the seven county metropolitan area where
three quarters of the small MS4s are located includes about 20,000 ponds. 20 See
Attachment G. Based on an estimated total of 26,667 ponds in all small MS4s, the
resulting cost to comply with the pond assessment requirements is Thirty Million SixtySeven Hundred Thousand and Fifty Dollars ($30,067,050.00). Had MPCA stayed within
the requirements of the legislation calling for pond inventory, these costs would not be
so excessive. 21
MPCA not only imposes these types of onerous and needless requirements on
small MS4s in the Draft Permit, it shifts its obligations under the CWA to the small
MS4s. The Draft Permit requires small MS4s to enforce the erosion and sediment and
waste control requirements in MPCA’s own NPDES/SDS General Construction
Stormwater Permit covering owners and operators of construction projects. 22 The small
MS4s do not receive the benefit of the permit fees collected by MPCA or any other
funding provided to MPCA in connection with that permit. This unfunded delegation of
the MPCA’s own duties totally contradicts EPA’s intent in promulgating the small MS4
rule.
The wholesale imposition of MPCA’s own construction stormwater permit
enforcement obligations on the small MS4s is also onerous. In corresponding with
MCSC to assess what requirements the small MS4s would need to adopt, implement
20

Draft Costs Estimates for Minnesota Stormwater Collection Systems provided by MPCA to Hennepin
County (January 7, 2011). In this document, MPCA estimates there are about 20,000 ponds in the seven
county metropolitan area. Most of these ponds are in the small MS4s, because most development in
Minneapolis and St. Paul (medium MS4s) occurred before ponds came into use for stormwater treatment
and flow control. Even where redevelopment occurs in these medium MS4s stormwater ponds are rare
because so little space is available and land is so valuable.
21
Minn. Sess. Laws §28, Ch. 172, H.F. No. 1231 (2009) (MS4s must provide MPCA a “report on” ponds
within their jurisdiction).
22
Id. at Part 111.D.5.a at pp. 15-18Part III.E.4.a at p. 16.
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and enforce, the MPCA responded with four single spaced pages of detailed
requirements.

See Attachment H.

requirements in the Draft Permit!

These are in addition to the 43 pages of

The requirements interfere with the small MS4s

existing construction sediment control programs and needlessly control in excruciating
detail the provisions of the small MS4s’ SWPPPs.
In its Preamble to the Phase II Stormwater/small MS4 Rule, EPA said:
To the extent possible, NPDES permitting authorities
[i.e., MPCA] should provide financial assistance to MS4s,
which often have limited resources, for the development and
implementation of local programs. . . . In lieu of actual
dollars, NPDES permitting authorities can provide costcutting assistance in a number of ways. For example,
NPDES permitting authorities can develop outreach
materials for MS4s to distribute or the NPDES permitting
authority can actually distribute the materials. Another
option is to implement an erosion and sediment control
program across an entire State (or Tribal land), thus
alleviating the need for the MS4 to implement its own
program. The NPDES permitting authority must balance
the need for site-specific controls, which are best
handled by a local MS4, with its ability to offer financial
assistance. EPA, States, Tribes and MS4s should work
as a team in making these kinds of decisions. 23
MPCA’s approach is in direct contradiction to EPA’s intent expressed in the Preamble to
the MS4 Rule. First, MPCA has not provided financial assistance to MS4s for the
development and implementation of their SWPPPs. Second, MPCA did not develop
outreach materials for the MS4s to distribute. Third, MPCA did not distribute outreach
materials for the small MS4s. Fourth, contrary to EPA’s intent in passing the MS4 Rule,
MPCA does not “alleviate” the need for small MS4s to implement an erosion and
sediment control program.

23

MPCA does the opposite by forcing the small MS4s to

64 Fed. Reg. at 68747 - 68748 (Dec. 8, 1999) (bold and italics added).
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implement the MPCA’s program.

Fifth, MPCA does not recognize that site-specific

erosion and sediment controls are “best handled by a local MS4.” MPCA completely
ignores this reality by requiring that its preferred sediment and erosion controls be used.
Finally, MPCA has not coordinated with the small MS4s in developing the Draft Permit,
much less its erosion and sediment control features. MPCA decided what it wants the
small MS4s program to be and is imposing its will arbitrarily on the small MS4s.
The small MS4s received their first look at the initial version of this permit
published on May 31, 2011, only after it was placed on public notice. Similarly, the
small MS4s did not see the Draft Permit until it was placed on public notice on May 21,
2012. This is true despite requests by the small MS4s to meet with MPCA to discuss
significant concerns about their permit. See Attachment I. Further, as evidenced by
the many new requirements in the Draft Permit, MPCA’s efforts focused not on assisting
the small MS4s with their programs, but on piling on additional and unnecessarily
burdensome mandates. In so doing, MPCA clearly lost sight of the collaborative spirit
and intent of the small MS4 stormwater program.
Requested Relief: The MPCA should revise the Draft Permit as requested in
the Detailed Comments.

MPCA should also work with the small MS4s in a team

oriented manner to allocate fairly the state versus local duties and authorities to relieve
the burdens on small MS4s, and revise the Draft Permit to harmonize with mutual
agreements made during that collaboration.
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c.

MPCA Exceeds its Statutory Authority By Restricting the
Means and Methods of Low Impact Development in the Draft
Permit’s via Rigid On-Site Driven Post-Construction Standards
and Limited Mitigation Areas

The legislature has not authorized the MPCA to dictate how developments
should be designed with respect to stormwater. That subject matter - - local land use
planning and zoning - - falls within the powers delegated by the legislature to the
municipalities. 24 Instead, the legislature provided that MPCA should:
Regulation of storm water discharges.
....
(b) Pursuant to this paragraph, the legislature authorizes the
agency to adopt and enforce rules regulating point source
storm water discharges. No further legislative approval is
required under any other legal or statutory provision whether
enacted before or after May 29, 2003.
(c) The agency shall develop performance standards,
design standards, or other tools to enable and promote the
implementation of low-impact development and other storm
water management techniques. . . . 25
MPCA’s legislative directive is to develop standards that will “enable and promote”
low impact development (LID) to occur – not to mandate that it occur. This language
stands in contrast to the prior paragraph that authorizes MPCA to “adopt and enforce”
rules regulating point source storm water discharges. Nevertheless, in the Draft Permit
post-construction standards provision, MPCA requires the control of total phosphorus
(TP), total suspended solids (TSS) and volume in a prescriptive, site specific manner
that can only be achieved through the widespread implementation of certain limited
24

VanLandschoot v. City of Mendota Heights, 336 N.W.2d 503, 507 (Minn. 1983); see Minn. Stat.
§462.351 (2004) (stating that the purpose of the Municipal Planning Act is to provide municipalities “with
the necessary powers” to conduct and implement municipal planning).
25
Minn. Stat. §115B.03, subd. 5c.
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types of LID BMPs, such as infiltration and bioretention.

These post-construction

standards limit the small MS4s’ ability to use more flexible and cost effective methods or
locations of stormwater pollutant mitigation, such as implementing mitigation within a
broader or regional area.
The Draft Permit restricts post-construction stormwater management to on-site
BMPs unless certain limitations, exceptions or mitigation criteria are met. 26 Even under
the exceptions, the allowable regulatory mechanisms for stormwater management are
restricted to the Department of Natural Resource (DNR) catchment area or the next
adjacent DNR catchment area up-stream.

This is far too restrictive a standard.

Catchment areas can be quite small. See Attachment J.
The State of Minnesota includes 10,018 DNR catchment areas. Forty-seven
percent (47%) or 4,684 of those catchment areas do not even have an adjacent
upstream catchment area.

Sixty-nine percent (69%) of all catchment areas in

Minnesota are less than 1 square mile in area. And, at least 4,348 or forty-three (43%)
of DNR catchment areas in Minnesota are less than two square miles AND have no
adjacent upstream catchment area. 27 In this manner, the Draft Permit has irrationally
restricted regional approaches to mitigation and the BMPs that can be used to satisfy
post-construction mitigation requirements.
The objectives of no net increase of pollutants post-construction can be achieved
in a myriad of ways. So long as the small MS4s are benefitting the same hydrologic unit
code (HUC) 12 watershed level with the chosen BMPs, the means and methods of
26

Draft Permit III.D.5.a.(3).
The catchment area statistics were obtained from Sean Vaughn of the Minnesota Department of
Natural Resources in a conversation with Randy Neprash on July 19, 2012. Mr. Vaughn is the DNR staff
person responsible for the DNR Level 8 Catchment Dataset.
27
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meeting those standards should be left to the discretion of the small MS4s. This permit
is not being introduced in a vacuum where no existing programs are in place. For years
watershed plans, county water plans and municipal stormwater management plans
have addressed these issues. MPCA’s single-minded, tunnel vision approach fails to
consider or accommodate these existing programs and, in so doing, creates a quagmire
of dissonant requirements.

The MPCA’s focus on project-scale stormwater

management actually makes watershed planning and management more problematic.
The square peg does not fit in the round hole. This is a prime example of why USEPA’s
rules allow the small MS4s flexibility in implementing their SWPPPs. The goal should
be to take advantage of the advances accomplished to date by the existing programs
and move them forward. The goal should be to allow efficient, creative approaches to
reducing stormwater pollutants. Sadly, the Draft Permit moves our State further and
further from that goal.
Requested Relief:

To be consistent with the Minnesota Statutes, the post-

construction stormwater management techniques in the Draft Permit must be revised to
be flexible, so as to promote a variety of LID alternatives and to enable local authorities
to take creative approaches to LID methods for reducing pollutants in stormwater
discharges to the MEP, including regional approaches which benefit a downstream
receiving water such as defined by HUC 12 watershed level.
d.

The MPCA Exceeds its Statutory and Regulatory Authority by
Regulating Volume Rather than Pollutants

Neither the CWA nor the EPA’s implementing regulations give MPCA the
authority to regulate volume as a pollutant or surrogate for pollutants.

Stormwater

volume, while it arguably may contribute to “pollution” within the meaning of §502(19) of
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the CWA because it contains “pollutants”, is not itself a “pollutant” as defined in §502(6)
of the CWA.

Similarly, “pollutant”, as defined under Minnesota law in Minn. Stat.

§115.05, does not include volume, since volume is not a waste or a substance. 28 Since
volume is not a pollutant, it cannot be regulated as a stand alone discharge limitation.
Nevertheless, the Draft Permit’s construction and post-construction provisions specify
limitations for volume. 29
The MPCA’s rules are established under the authority of the Clean Water Act
(CWA), which also does not regulate the volume of water. “Pollutants” are similarly
defined in the CWA, as well as in EPA’s implementing regulations to mean “dredged
spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste
discharged into water.” 30 This definition includes many specific substances, but not the
volume of water. 31

28

"Pollutant" means any sewage, industrial waste, or other wastes, as defined in this chapter,
discharged into a disposal system or to waters of the state. Minn. Stat. §115.01, subd. 12.
"Sewage" means the water-carried waste products from residences, public buildings, institutions
or other buildings, or any mobile source, including the excrementitious or other discharge from the
bodies of human beings or animals, together with such groundwater infiltration and surface water
as may be present. Id. at Subd. 17. "Industrial waste" means any liquid, gaseous or solid waste
substance resulting from any process of industry, manufacturing trade or business or from the
development of any natural resource. Id. at Subd. 8. "Other wastes" mean garbage, municipal
refuse, decayed wood, sawdust, shavings, bark, lime, sand, ashes, offal, oil, tar, chemicals,
dredged spoil, solid waste, incinerator residue, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, cellar dirt
or municipal or agricultural waste, and all other substances not included within the definitions of
sewage and industrial waste set forth in this chapter which may pollute or tend to pollute the
waters of the state. Id. at Subd. 9.
29
Draft Permit, Part III.D.5.a(1) & b(1) at p. 16.
30
CWA § 502(6), 33 U.S.C. § 1362(6); see also 40 C.F.R. § 122.2.
31
See CWA § 502(6), 33. U.S.C. § 1362(6); see also 40 C.F.R. § 122.2.
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In contrast, the CWA defines “pollution” more generally and broadly to include
“the man-made or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water.” 32

This statutory distinction between “pollutant” and

“pollution” is fundamental to the structure and scope of the CWA, which makes
pollutants the authorized focus of NPDES permits. 33 The flow or discharge of water
itself, whether comprised of stormwater or otherwise, is not a “pollutant.” 34 EPA has
conceded that it “does not believe that flow, or lack of flow, is a pollutant as defined by
35
Furthermore, neither the CWA nor EPA’s implementing
the CWA Section 502(6).”

regulations provide express authority to regulate the discharge of water alone as a
“surrogate” for a defined pollutant.
The CWA prohibits the discharge of “pollutants” by “point sources” to waters of
the United States unless authorized by an NPDES permit. 36 Point sources include
certain MS4s subject to EPA’s so-called Phase I and Phase II stormwater NPDES
regulations. 37 “Storm water,” or “stormwater,” is defined as “storm water runoff, snow
melt runoff, and surface runoff and drainage.” 38 Small MS4s in urbanized areas are
regulated under the Phase II stormwater regulations. 39

32

CWA § 502(19), 33 U.S.C. § 1362(19).
See. e.g., CWA § 303(d)(1)(C), 33 U.S.C. § 1313(d)(1)(C) (“Each State shall establish for the waters
identified in paragraph (1)(A) of this subsection, and in accordance with the priority ranking, the total
maximum daily load, for those pollutants which the Administrator identifies under section 1314(a)(2) of
this title as suitable for such calculation.” (emphasis added)); CWA § 402(p)(3)(B)(iii), 33 U.S.C. §
1342(p)(3)(B)(iii) (“Permits for discharges from municipal storm sewers shall require controls to reduce
the discharge of pollutants to the maximum extent practicable . . . .” (emphasis added)).
34
See CWA § 502(6), 33 U.S.C. § 1362(6).
35
See Guidance for 2004 Assessment, Listing, and Reporting Requirements Pursuant to Sections 303(d)
and 305(b) of the Clean Water Act at 8 (July 21, 2003).
36
CWA § 301(a), 33 U.S.C. § 1311(a); CWA § 402, 33 U.S.C. § 1342.
37
See 40 C.F.R. § 122.26.
38
40 C.F.R. § 122.26(b)(13).
39
See id.
33
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With respect to stormwater, the CWA’s NPDES permit program is limited to
addressing the “discharge” of pollutants. 40 Thus, stormwater must contain a pollutant in
order to be regulated by an NPDES permit. For point source stormwater discharges,
NPDES permits require controls to reduce the discharge of pollutants to the maximum
extent practicable (MEP), which may include various practices, techniques, methods,
and other provisions. 41
EPA has historically interpreted and applied the CWA to exclude the regulation of
the quantity of water alone (including flow rate, volume, and velocity) and had never
established a TMDL for flow prior to 2011. In its 2008 National Research Council
Report Urban Stormwater Management in the United States, EPA notes: “Even though
‘pollutant’ is defined broadly in the Act to include virtually every imaginable substance
added to surface waters, including heat, it has not traditionally been read to include
water volume [33 U.S.C. § 1362(6)].” 42 The Report further notes, “[s]ince the primary
federal statute—the CWA—is concerned with limiting pollutants into surface waters,
the volume of discharges are secondary and are generally not regulated at all.” 43
Regulation of the flow of water or any other non-pollutant or human activity based
on an alleged correlation to a CWA pollutant contravenes the clear congressional intent
to limit EPA and MPCA’s regulatory authority to the control of only the substances
specifically enumerated in the definition of “pollutant.” 44 MPCA has no authority to
arbitrarily expand the list of “pollutants” set by statute or to eviscerate the CWA’s explicit

40

CWA § 402(p), 33 U.S.C. § 1342(p); CWA § 502(12), 33 U.S.C. § 1362(12) (“The term ‘discharge’
when used without qualification includes a discharge of a pollutant, and a discharge of pollutants.”).
41
CWA § 402(p)(3)(B)(iii), 33 U.S.C. § 1342(p)(3)(B)(iii).
42
National Research Council, Urban Stormwater Management in the United States 50 (2008).
43
Id. at 119 (emphasis added).
44
See CWA §§ 303(d)(1)(C), 502(6), 33 U.S.C. §§ 1313(d)(1)(C), 1362(6).
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distinction between “pollution” and “pollutant,” as it has done by attempting to regulate
volume in this Draft Permit.
Requested Relief: Since volume is not a “pollutant” for which the MPCA may
set discharge limitations, the volume limitations should be removed from the Draft
Permit.
e.

The Draft Permit Impermissibly Sets Standards and
Requirements that Should be Part of a Rulemaking Proceeding

MPCA’s Draft Permit represents an unlawful attempt to avoid a rulemaking
proceeding. The Draft Permit sets statewide discharge standards for new development
and redevelopment projects in all permitted MS4 cities.

These include standards

applicable during construction and after construction on a completed project. 45 The
Draft Permit also dictates statewide urbanized area standards for enforcement laws and
enforcement procedures covering illicit discharges, construction practices, and postconstruction standards. 46
The Minnesota legislature previously authorized MPCA to adopt and enforce
rules regulating storm water discharges, 47 and MPCA adopted such rules. With respect
to small MS4s, the applicable program requirements of MPCA’s current rules provide in
total as follows:
Subpart 1. Storm water pollution prevention program
required. Owners or operators of permitted MS4's must
have a storm water pollution prevention program to
address environmental concerns related to storm water
discharge. The program must address the following

45

Draft Permit at Part III.D.5.a(2)(a at p. 15; Part III.D.5.a(2)(b) at p. 16; Part III.E.5.a(1) at p.18; Part
III.E.4.a(2)(a)-(g) at pp. 16-17;
46
Id. at Part III.B & C at p. 10; Part III.D.3 and 4 at pp. 12-14.
47
Minn. Stat. §115.03. subd. 5c.
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minimum measures in accordance with Code of Federal
Regulations, title 40, section 122.34(b):
A. public education and outreach;
B. public participation/involvement;
C. illicit discharge detection and elimination;
D. construction site runoff control;
E. post-construction runoff control; and
F. pollution prevention/good housekeeping.
Subp. 2. Record keeping. Owners or operators required to
have a storm water pollution prevention program under
subpart 1 must maintain a copy of the program and make
it available to the agency upon request. 48
Like EPA’s rule, this MPCA rule establishes very general requirements for small MS4s
based on federal minimum measures. Under both rules, small MS4s address the six
general requirements (minimum control measures (MCMs)) by creating their own storm
water programs. MPCA exceeds the boundaries of both its and EPA’s short, simple
rulemakings with its barrage of prescriptive Draft Permit conditions.
Instead of following its own stormwater rule or the authorizing federal stormwater
rule calling for flexibility and control at the local level, MPCA created a highly
prescriptive proposed permit that is a rulemaking in itself. The Draft Permit legislates
the future discharge standards for every permittee’s urban area development of over an
acre of land, both during and after construction. It legislates enforcement ordinances
the cities should pass, down to the detail of the hierarchy and type of sanctions that

48

Minn. R. 7090.1040 (italics added).
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should be included in those local laws. 49 The permit legislates that hundreds of cities
must conduct plan approval and site review processes for future construction projects. 50
MPCA sets all these standards for the urban areas of the state without any rulemaking
procedure or any comparable federal authority in statute or rule. To do so is improper
and contrary to law.
Under the Minnesota Administrative Procedures Act (the MN APA), the term
“rule” means “every agency statement of general applicability and future effect, . . .
adopted to implement or make specific the law enforced or administered by that
agency.” 51 The Draft Permit legislates future discharge standards for total suspended
solids, total phosphorus and total flow for all significant urban area developments. 52
These standards are requirements of general applicability (they are even in a “general”
permit) of future effect, and the standards effectively function as statewide rules. The
MN APA requires that “each agency shall adopt, amend, suspend, or repeal its rules in
accordance with the procedures specified in sections 14.001 to 14.69, and only
pursuant to authority delegated by law and in full compliance with its duties and

49

Draft Permit, Part III.B at pp. 8-9; Part III.B & C, pp. 10 & 11; Part III.A at p. 8.
Id. at Part III.D.5.a(5)(a)(b) at p. 18; Part III.E.4.a & b, pp. 16 & 17. A city cannot take enforcement
action against the source of an illicit discharge without some legal authority to so act. Unlike developers,
illicit dischargers will not have enforceable agreements, easements or similar regulatory mechanisms that
allow the cities to control such discharges. An ordinance setting forth sanctions for illicit discharges will
be required, assuming there is legislative authority to enact such a law. Notably, for other environmental
programs the legislature has expressly provided for municipalities to adopt specific ordinances or
specifically directed an agency to craft ordinances for the municipalities to adopt. See, e.g., Minn. Stat.
§115.55, subd 7 (subsurface sewage treatment systems); Minn. Stat. §103F.221 (municipal shoreland
management); §103F.335 (wild and scenic river ordinance required). In either case, the original authority
to adopt an ordinance derives from the legislature, not an agency. Minn. Const. Art. XII, §3. This is in
keeping with the constitutional requirements of separation of powers. Municipal powers under the
Minnesota Constitution are derived from the Minnesota Legislature. City of Morris v. Sax Investments,
Inc., 749 N.W.2d 1, 6 (Minn. 2008). The MPCA is an arm of the executive brand of government and may
not invade the legislative province by dictating municipal ordinances without authority from the legislative
branch of government.
51
Minn. Stat. §14.02, Subd. 4.
52
Draft Permit, Part III.D.5.a.(5)(a) and (b) at p. 18; Part III.E.5(a)1, p. 18.
50
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obligations.” 53 And, the MN APA prohibits agencies from adopting or amending rules
except in accordance with its requirements. 54
This need to follow proper procedures is particularly critical here, where an
unfunded mandate requires the cities to implement these permitting requirements. If
the “standards and regulations” provided for in the Draft Permit were properly
promulgated by rule, the MPCA would be required to establish their need and
reasonableness, including evaluating “the probable costs of complying with the
proposed rule, including the portion of the total costs that will be borne by identifiable
categories of affected parties, such as separate classes of governmental units,
businesses, or individuals.” 55

The MPCA would also need to provide “an assessment

of any differences between the proposed rule and existing federal regulations and a
specific analysis of the need for and reasonableness of each difference.” 56 Moreover,
the cities would have the opportunity to petition for amendment or repeal based on the
need for or reasonableness of the rule or less costly or intrusive methods of achieving
the purpose of the rule. 57 The MPCA has improperly avoided all such requirements by
de facto promulgating rules under the guise of the Draft Permit.

53

Minn. Stat. §14.05, Subd. 1.
Id. In addition, where as here, an agency has given its regulation a definitive interpretation in the prior
permit, and later significantly revises that interpretation, the agency has in effect amended its rule,
something it may not accomplish without notice and comment. Alaska Professional Hunters Ass’n, Inc. v.
Federal Aviation Administration, 177 F.3d 1030 (D.C. Cir. 1999); Syncor Int'l Corp. v. Shalala, 127 F.3d
90, 94-95 (D.C.Cir.1997)(modification of an interpretive rule construing an agency's substantive regulation
will "likely require a notice and comment procedure").
55
Minn. Stat. §14.131(5) (italics added).
56
Id. at (7).
57
The elected governing body of a statutory or home rule city, a county, or a sanitary district may petition
for amendment or repeal of a rule or a specified portion of a rule. The petition must be adopted by
resolution of the elected governing body and must be submitted in writing to the agency and to the Office
of Administrative Hearings, must specify what amendment or repeal is requested, and must demonstrate
that one of the following has become available since the adoption of the rule in question: (1) significant
54
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Even EPA recognizes that a rulemaking is appropriate at this juncture in order to
impose additional requirements on MS4s.

On December 28, 2009, EPA published

notice of its plans to initiate a national rulemaking “to reduce stormwater discharges
from development and redevelopment and make other regulatory improvements to
strengthen its stormwater program” (the Notice). 58 The EPA rulemaking anticipates
“establishing specific post-construction requirements for stormwater discharges from, at
a minimum, new development and redevelopment.” 59 The Notice asks for input on what
standards could apply to new development and redevelopment within MS4s. 60
As evidenced by the Notice, EPA recognizes that its current rules do not provide
any standards or specific post-construction requirements for stormwater discharges
from MS4s. The Notice also establishes that EPA recognizes a rulemaking must occur
before such standards can be imposed on MS4s. Similarly, MPCA’s stormwater rule
does not establish standards or specific post-construction requirements for development
and redevelopment projects. 61 Yet MPCA attempts to create such standards by issuing
a permit, rather than undertaking the legally required rulemaking.
Requested Relief: Until such time as EPA amends the federal rules applicable
to small MS4s, MPCA either needs to issue a permit that falls within the parameters of
the federal rule and its own stormwater rule, or proceed with a state rulemaking to
promulgate the standards it attempts to legislate via the Draft Permit and issue a new
MS4 permit only after the rulemaking is complete.

new evidence relating to the need for or reasonableness of the rule; or (2) less costly or intrusive methods
of achieving the purpose of the rule. Minn. Stat. §14.091(a).
58
74 Fed. Reg. 68617 (Dec. 28, 2009).
59
Id. at 68620.
60
Id. at 68621.
61
See Minn. Rule 7090.1040.
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f.

The Permit Violates the Separation of Powers Requirement of
Minnesota’s Constitution by Unlawfully Intruding on the
Municipalities’ Land Use Planning Authority and Invading the
Domain of their Enforcement Discretion

Under the Minnesota Constitution:
The powers of government shall be divided into three distinct
departments: legislative, executive and judicial. No person
or persons belonging to or constituting one of these
departments shall exercise any of the powers properly
belonging to either of the others except in the instances
expressly provided in this constitution. 62
The Minnesota legislature has delegated to municipalities the power to determine and
plan the use of land within their boundaries.” 63

A comprehensive plan contains

“objectives, policies, standards and programs to guide public and private land use,
development, redevelopment and preservation for all lands and waters within the
jurisdiction of the local governmental unit.”64 Because land use planning and regulation
are within a city’s legislative prerogative, the city has broad discretion when it makes
decisions in that arena. 65

MPCA usurps that authority with its development and

redevelopment standards that dictate local post-development land use conditions and
prevent cities from adopting regional solutions to stormwater pollutant controls.

62

Minn. Const. Art. III, §1.
VanLandschoot v. City of Mendota Heights, 336 N.W.2d 503, 507 (Minn. 1983); see Minn. Stat.
§462.351 (2004) (stating that the purpose of the Municipal Planning Act is to provide municipalities “with
the necessary powers” to conduct and implement municipal planning).
64
Minn. Stat. §473.859, subd. 1 (stating contents of comprehensive plan).
65
See Honn v. City of Coon Rapids, 313 N.W.2d 409, 414 (Minn. 1981) (stating that “a municipality acts
in a legislative capacity” in adopting or amending a zoning ordinance, “regardless of the size of the tract
involved”); Mendota Golf, LLP v. City of Mendota Heights, 708 N.W.2d 162, 174 (Minn. 2006) (district
court exceeded scope of authority by interfering with exercise of legislative discretion and ordering city to
reconcile conflict of laws in certain way).
63
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The Draft Permit includes requirements on the content of enforcement
ordinances and enforcement response procedures (ERPs). 66

The ERP provisions

require permittees to use certain MPCA-mandated enforcement tools. 67
provisions

demand

that

the

cities’

enforcement

requirements and escalation requirements. 68

mechanisms

The ERP

include

timing

These attempts by the MPCA, an

administrative agency, to control another governmental entity’s design and enforcement
of its own laws invades the province of the municipality. Generally, a prosecutor has
broad discretion in the exercise of the charging function and ordinarily, under the
separation-of-powers doctrine that discretion should not be interfered with. 69
“One of the most important legal principles relied upon is that courts must
presume that the enforcement duties of the executive branch are discretionary. The
presumption exists because enforcement duties implicate important, and often
technical, resource allocation and policy choices.” 70

The Minnesota legislature has

delegated to municipalities the authority to adopt and enforce their own laws. 71 MPCA
should not invade upon this authority. A municipality’s ERPs and its implementation of
those procedures are exclusively the province of the city’s executive branch and MPCA
cannot legally interfere with the city’s municipal executory functions.

The ERP

requirements should be eliminated from the Draft Permit.
MPCA similarly invades all sovereign functions of the small MS4 permittees by
requiring “standard operating procedures” (SOPs) across all operations of the
66

Draft Permit, Part III.A and B at pp. 8-9; Part III.C. at p.10 -11.
Id.
68
Id.
69
State v. Foss, 556 N.W.2d 540 (Minn. 1996).
70
Delaware Riverkeeper v. USEPA, No. 11-04302, 2012 WL 1535208 (D.N.J. Apr. 30, 2012), citing
Heckler v. Chaney, 1470 U.S. 821, 831-32 (1985).
71
Minn. Stat. §360.038, Subd. 3; §462.362.
67
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municipality. 72 The idea that the administrative branch of the State of Minnesota can
dictate every single operating function of a municipality simply because that city is
subject to the Draft Permit is outrageous. This takes micromanagement to its logical
extreme. MPCA may lawfully direct small MS4s to conduct their operations so as to
reduce pollutants in stormwater from those operations to the MEP.

MPCA cannot

subject all of a city’s operations to MPCA’s control and enforcement authority via the
SOP requirements. The SOP requirements should be eliminated from this permit.
Requested Relief:

Work with the small MS4s on drafting appropriate post-

construction permit provisions that enable cities to use many different tools to achieve a
reduction in pollutants to the MEP. Eliminate the ERP requirements and revise the
Draft Permit to allow the cities to craft their own enforcement response mechanisms
using procedures and sanctions they deem appropriate for their communities. Revise
the Draft Permit to allow cities to exercise complete discretion in determining the
enforcement actions to pursue take for any given violation and how it will document
those actions. Eliminate the SOP requirements from the Draft Permit.
g.

The Draft Permit Imposes Conditions that Exceed the
Applicable Standard of the Maximum Extent Practicable – An
Error of Law

The Draft Permit cannot impose a higher standard on the MS4s than the
Congressionally prescribed Maximum Extent Practicable (MEP) standard. Courts have
consistently ruled that MEP is the only standard that MS4 discharges must meet. 73 In

72

Draft Permit at Part III.D.6.c. at p. 20.
Natural Resources Defense Council, Inc. v. U.S. EPA, 966 F.2d 1292, 1308 (9th Cir. 1992) (hereafter
NRDC) (CWA §402(p)(3)(B) was modified in 1987 and “retained the existing, stricter controls for industrial
stormwater dischargers but prescribed new controls for municipal storm water discharge”); Defenders of
Wildlife v. Browner, 191 F.3d 1159, 1165 (9th Cir. 1999) (hereafter Defenders) (CWA §402(p)(3)(B)
“replaces” the requirements of §301 with the MEP standard for MS4 discharges, and it creates a “lesser
73
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its use of the term “practicable,” MEP considers the resources available to implement
various BMPs. Something may be feasible from a technological standpoint, but not
practicable given other constraints on the small MS4, such as available funding.
Alternatively, something may be affordable but not feasible due to unique local
conditions at the small MS4.
The requirement to control pollutants to the MEP is a “lesser standard” than the
water quality-based effluent limitations imposed by CWA §301(b)(1)(C), because those
water quality standards must be met “without regard to the limits of practicability.” 74
This separate standard for MS4 discharges creates an exception to the general rule in
CWA §402(a), which states that other types of discharges must meet all applicable
requirements of CWA §§301, 302, 306, 307, 308 and 403.
In fact, section 402(p)(6) of the CWA which directs EPA to promulgate the Phase
II Stormwater Rule, does not even require the EPA to utilize NPDES permits for Phase
II of the municipal stormwater program. Congress simply authorizes EPA to develop a
“comprehensive program” to regulate Phase II sources, and specifies that the program
“may include performance standards, guidelines, guidance, and management practices
and treatment requirements, as appropriate.” 75 As EPA observed in the Preamble to
the small MS4/Phase II Stormwater Rule, Congress provided the Agency with “broad
standard” than §301 imposes on other types of discharges); Environmental Defense Center v. EPA, 319
F.3d 398 (9th Cir. 2003), vacated, rehearing denied by, and amended opinion issued at 344 F.3d 832 (9th
Cir. 2003) (CWA “requires EPA to ensure that operators of small MS4s ‘reduce the discharge of pollutants
to the maximum extent practicable’”); Mississippi River Revival, Inc. v. City of St. Paul, 2002 U.S. Dist.
LEXIS 25384 (D. Minn. 2002) (“the CWA specifically exempts municipal storm water permittees” from the
requirement to ensure that water quality standards are met); MCEA, 660 N.W.2d at 436 (MEP standard
applies to small MS4s); Tualatin Riverkeepers v. Oregon Department of Environmental Quality, 235 Ore.
App. 132; 230 P.3d 559 (Ct. App. Or. 2010) (permit that ensures TMDL discharges are reduced to the
MEP satisfies legal requirements).
74
th
Defenders, 966 F.2d at 1163, citing Oklahoma v. EPA, 908 F.2d 595, 613 (10 Cir. 1990); Ackels v.
EPA, 7 F.3d 862, 865-66 (9th Cir. 1993).
75
33 U.S.C. §1342(p)(6).
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discretion” to establish a comprehensive program that either includes or does not
include the use of NPDES permits. 76 Since MS4 permits are not required to achieve
water quality standards, most requirements in 40 C.F.R. §122.44(d) do not apply to
such permits. 77
Congress and EPA intended MEP to be a flexible, non-prescriptive standard that
considers local conditions and constraints:
EPA has intentionally not provided a precise definition of
MEP to allow maximum flexibility in MS4 permitting. MS4s
need the flexibility to optimize reductions in storm water
pollutants on a location-by-location basis. EPA envisions
that this evaluative process will consider such factors as
conditions of receiving waters, specific local concerns, and
other aspects included in a comprehensive watershed plan.
Other factors may include MS4 size, climate, implementation
schedules, current ability to finance the program, beneficial
uses of receiving water, hydrology, geology, and capacity to
perform operation and maintenance. 78
Despite EPA’s and Congress’ clear intent to allow small MS4s maximum flexibility to
optimize reductions in storm water pollutants on a location-by-location basis and despite
the requirement to apply the MEP standard, the Draft Permit prescribes limited
approaches to construction stormwater controls, post-construction standards, and

76

See 64 Fed. Reg. 68722, 68741 (Dec. 8, 1999).
Many of the requirements in 40 C.F.R. §122.44 do not apply to MS4 permits, because the opening
sentence of §122.44 states that “each NPDES permit shall include conditions meeting the following
requirements when applicable.” Inapplicable requirements include those to comply with technologybased effluent limitations and standards promulgated under CWA §301 (§122.44 (a)); to comply with
other effluent limitations and standards under CWA §§301, 302, 307, 318 and 405 (§122.44(b)); to
achieve water quality standards (§122.44(d)); and to comply with technology-based controls for toxic
pollutants (§122.44(e)). Instead, §122.44(k) applies to MS4 discharges. Section 122.44(k) was amended
when the final Phase II regulations were adopted to create a specific subparagraph covering the use of
BMPs to achieve compliance with the MEP standard for MS4s. The new §122.44(k)(2) explicitly provided
that BMPs shall be included in a permit when “authorized under section 402(p) of the CWA for the control
of storm water discharges.” See 64 Fed. Reg. 68722, 68847 (Dec. 8, 1999).
78
64 Fed. Reg. at 68754 (Dec. 8, 1999).
77
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suggests that the TMDL WLA is a “discharge requirement” that may not take into
account MEP.
Requested Relief:

Allow MS4s to adopt their own construction stormwater

controls designed to achieve constraint on a construction site. Allow flexibility in the
means and methods to meet post-construction standards. Specify that achieving any
TMDL WLA in the context of an MS4 permit is subject to MEP.
h.

The WLA Requirements are Burdensome
Deadlines are Arbitrary and Unreasonable

Because

the

The Draft Permit imposes an enormous number of obligations that must be
implemented within the first ninety days of the effective date of the Draft Permit. The
most impossible of these deadlines is the one concerning the WLAs in Section II.D.6 of
the Draft Permit. Even apparently simple provisions of this section are, in fact, complex
and burdensome in the context of the current status of the TMDL program. Complying
with the requirements of this section within the deadline of 90 to 150 days after the
issuance of the new MS4 permit is an impossible task for the small MS4s.
First, Part a. of this section requires that the permittees provide the name and
pollutant of concern for each applicable TMDL. Many permittees do not know which
TMDL drainage areas apply to their MS4. The WLA from a TMDL applies only to the
land area served by the stormwater conveyance system of a permitted MS4.

The

MPCA does not have maps or GIS shapefiles for any of these areas. Thus, the MPCA is
not capable of generating an accurate list of the MS4 cities that have permitted areas
within the drainage area of each TMDL.
Moreover, because the MPCA has not provided detailed maps or shapefiles of
the drainage areas of many TMDLs, the only maps available to many MS4 cities are low
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resolution maps included in TMDL reports. These maps are not sufficient for accurate
determinations. Thus, even determining which TMDL drainage areas cover portions of
a small MS4’s land area served by its conveyance system is problematic. Despite
repeated requests by the permitted small MS4 cities, the MPCA apparently does not
have and certainly has not provided a current list of permitted small MS4s and their
applicable TMDLs or WLAs.

Thus, simply identifying the applicable WLAs is

problematic in many cases, for the small MS4s.
Preparing a description of the applicable WLA(s), as required in part b of this
section of the Draft Permit, adds yet another level of complexity and challenge. WLAs
can be listed in TMDLs in a variety of forms. This can be confusing and challenging for
a small MS4.
For example, the City of Rochester is subject to an EPA-approved turbidity TMDL
for the Zumbro River. In that TMDL for that one pollutant alone, there are eleven (11)
different stream reaches that include land within the City. And, since the TMDL uses
the flow duration curve methodology, there are five (5) different WLA numbers for each
of the eleven (11) reaches. Each WLA number for each of five different flow conditions,
when considered with the eleven different stream reaches, produces fifty-five (55)
different WLA numbers for the one TMDL on the one receiving water for the one
pollutant! Needless to say, describing the applicable WLA can thus be a significant
challenge for small MS4s. The City of Rochester spent 40 hours just identifying WLAs
and their related data for eleven (11) impaired reaches of one receiving water with
respect to one pollutant.
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Many TMDL WLAs place small MS4s in the position of having to achieve the
impossible.

This can be particularly evident in TMDLs developed using the flow

duration curve methodology. For a significant portion of TMDLs, most water quality
violations occur during relatively high flows in the receiving water. High flows usually
result during periods of significant precipitation or saturated soils.

However, most

stormwater management techniques are only effective during small storm events or
when the soils are not already saturated.

This is especially true for management

strategies that address water quality and volume control, such as infiltration BMPs, LID
approaches, and green infrastructure. These are the BMPs that are promoted by and
given high priority in the Draft Permit.
There are very few stormwater management techniques that are effective during
large storm events or when soils are already saturated, and the Draft Permit
discourages use of those management techniques, such as regional stormwater ponds.
Thus, a TMDL WLA set for high flow conditions and linked to an MS4 SWPPP through
the Draft Permit can impose significant requirements on a permittee. Due to the Draft
Permit restrictions on the types of post-construction stormwater BMPs preferred and
allowed, a small MS4 will have almost no available stormwater management techniques
or strategies to achieve the required load reduction. This amounts to requiring the small
MS4s to achieve the impossible.
Many TMDLs express the WLA for permitted MS4 stormwater as a categorical
WLA. This means that a single WLA number applies to all permitted MS4s in the TMDL
drainage area, including cities and other types of entities that own and operate
stormwater conveyance systems. The TMDL reports frequently provide no guidance or
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useful information about how to distribute the WLAs to the individual MS4s listed. And,
the TMDLs frequently provide no maps or shapefiles to assist with this distribution
problem. In one case, the WLA is allocated for road rights-of-way (ROW) with no
consideration for the responsibility of city, township, county, and MnDOT road
authorities for their portion of the ROW WLA and with no information or mapping to
show which land area belongs to which MS4. Some of the land ownership information
in this TMDL is inaccurate and the MPCA has inferred it will be the small MS4s’
responsibility to untie the knots of inaccurate base information when evaluating load
reductions.
In other cases, categorical WLAs are allocated to MS4s with overlapping land
areas of jurisdiction. Many TMDLs have categorical WLAs that include MS4 cities and
MS4 watershed districts with overlapping jurisdictional areas.

There is no existing

guidance or experience to guide the process of distributing these categorical WLAs.
Without distributing the categorical WLAs, it is impossible to accurately describe the
WLAs for individual MS4 permittees.
It is not difficult to foresee a situation where a small MS4 derives its individual
portion of a categorical WLA and develops a SWPPP document based on that derived
individual WLA, only to have the MPCA decide that the derived individual WLA is
incorrect.

When that occurs, the city must start from the beginning to develop its

SWPPP and SWPPP document. This is a useless waste of cities’ limited financial and
staffing resources.
To further compound these many problems, WLAs can be articulated in a variety
of units. They can be described in units per acre, with the units varying according to the

32

type of pollutant of concern.

They can be identified as target loading rates or

percentage load reductions. In the recent draft TMDL for the South Metro Mississippi
River, the WLAs for the MS4 permittees were listed in all three different forms. In some
cases, the WLA is expressed in terms of pollutant units per day, a form that is not at all
useful in the context of stormwater modeling and analysis.
These variations in units increase the difficulty of developing a “description of the
applicable WLA” as required by the Draft Permit. Further, the information provided in
the TMDLs to develop the applicable WLAs is inconsistent. 79 The MPCA has provided
no guidance document explaining how to develop this description, and the small MS4s
do not possess the technical capacity or experience to apply to this task. In short,
accomplishing this task in 90 to 150 days is impossible.
Part c. of Draft Permit Section II.D.6 requires the permittee to prepare and submit
a compliance schedule for the methods it will use to comply with the applicable WLA.
For many TMDLs, the time required to achieve the WLA is expected to range from 20 to
30 years.

79

Here’s a chart showing just some of the differences between two TMDLs within Rochester’s MS4:
Bacteria TMDL

Turbidity TMDL

Margin of safety

Varies for each reach and for each
flow zone

10% for each reach and each flow
zone

Load duration curves included

Absent

Present

Zones exceeding standards noted

Absent

Present

% load reduction targets given

Absent (1)

Present

Water quality years given to determine
baseline)

Present

Absent

(1) The bacteria TMDL referenced that load reductions would be identified in the implementation plan, but they were not.
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The unreasonableness of this permit requirement is obvious. One-third of the
permittees will be required, in 90 days, to prepare and submit a decades-long plan to
comply with what may be a very challenging TMDL WLA. They must do so at the same
time that they are required to prepare new SWPPP documents and continue
implementing their existing SWPPPs.

This plan, written in a very short time, with

insufficient information and no guidance, must include a compliance schedule with
timelines, interim milestones, and an end date. This plan will be part of the SWPPP
document open to public review and comment, changeable only with the approval of the
MPCA Commissioner. And, failure to follow this plan may expose the small MS4 to
enforcement actions and third-party lawsuits. This situation borders on the ridiculous
and yet entails significant liability exposure for the small MS4.
We are not yet through describing the burdens of Draft Permit Section II.D.6.
Part d. is almost as unreasonable as Part c.

Part d. requires a more detailed

“description of the actions that will take place over the permit term.” Almost all of the
unreasonable challenges described above that make it difficult or impossible to meet
the requirements of Part c. apply to compliance with the requirements in Part d. The
provisions are similar and pose the same problems explained above.
Finally, as the MCSC has reviewed new TMDLs and worked with cities affected
by current TMDLs, we have found a significant number of flaws in the TMDL studies
and reports and the process under which they were prepared. We have identified some
of these flaws for the MPCA and asked to discuss these issues with MPCA staff. These
requests have been repeatedly declined by the MPCA.
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Requested Relief: Defer the deadline for this submittal to at least one year after
the MPCA: (1) provides the permittees with complete information on the WLAs that
apply to each small MS4; and (2) issues a final guidance document on how to develop a
WLA description.

Effective guidance for these issues must be developed with the

involvement of all the affected stakeholders, including the permittees. After the first
iteration of this guidance is developed, it should be piloted in several locations and used
as the foundation for the development of the SWPPPs in the pilot communities. We
expect there will be significant revisions to the guidance materials after this pilot
process. A SWPPP document that includes “how the applicant plans to comply with the
applicable WLA” cannot be developed in less time. This SWPPP document will involve
the engagement of multiple departments within complex city public works operations
and outside expertise.
4.

The League of Minnesota Cites Hereby Petitions for a Contested
Case Hearing to Resolve the Following Fact Issues
a.

Material Fact Issue #1: What are the Costs to Comply with the
Draft Permit and Are Those Costs Overly Burdensome,
Unreasonable and in Excess of Affordability Standards?

There are material issues of fact in dispute concerning the Draft Permit: The
MPCA should hold a contested case hearing to address material fact issues raised by
the Draft Permit. The first such issue relates to the costs this Draft Permit imposes on
the municipal and other local governmental entities it regulates. A second fact issue on
the MEP standard is discussed in Section 4b.
Before imposing requirements on municipalities of the magnitude set forth in the
Draft Permit, the costs should be understood, and once understood, evaluated as to
whether they are practicable and affordable by the regulated communities. LMC must
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assume the MPCA considered the costs to comply with the Draft Permit and determined
them to be reasonable; however, there is no indication that MPCA gave any meaningful
attention to this issue. LMC asserts the costs to comply with the Draft Permit are
excessive, not practicable and not affordable by their citizen populations.
With the aid of a trier of fact, the MPCA can make and has jurisdiction to make
determinations of cost, feasibility, practicability and MEP: As discussed earlier in this
submittal, 80 the legislature requires MPCA to consider economic factors and other
material matters affecting the feasibility and practicability of the Draft Permit conditions.
These include the financial burden on any municipality. 81

In addition, cost

considerations bear on practicability, which is embodied in the MEP permit standard
that applies here. Therefore, the MPCA has jurisdiction to make determinations on
whether the Draft Permit compliance costs are reasonable and practicable and whether
permit requirements meet MEP.
There is a reasonable basis underlying the cost, cost/benefit, cost/practicability
and MEP fact issues such that holding a hearing would allow information to be
introduced to aid MPCA in resolving these issues: The stormwater program represents
one of many unfunded mandates on Minnesota cities.

As such, the burdens of

compliance fall largely on the municipal population and the permit requirements must be
incorporated in the cities’ budget. Permit requirements can be funded by a variety of
mechanisms; however, they are all subject to affordability limits and community
acceptance.

80
81

See infra at 3.c.
See Minn. Stat. §116.07, sub. 6.
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While it may be possible to standardize certain costs for purposes of evaluating
the impact on cities, MS4s differ significantly. So, although there may be a per pond
cost to conduct a pond assessment, this burden falls disproportionately on a small MS4
with six hundred (600) ponds, versus a small MS4 with twenty (20) ponds. Absent a
correlation in number of households in the small MS4 that could bear the cost burden
for the 600 ponds, the assessment may not be feasible, much less reasonable for the
small MS4 to undertake. These local disparities need to be presented to a trier of fact,
so that they can be understood and considered in evaluating the costs of the Draft
Permit and whether its requirements are affordable or whether more flexible, locally
driven permit provisions need to be adopted.
Small MS4s have been developing and administering their stormwater programs
for over nine (9) years and can provide helpful information to understand costs and local
variabilities. Testimony from (1) small MS4 finance directors familiar with their small
MS4 budgets; (2) small MS4 stormwater program managers who understand the
necessary time, resources and administrative burdens associated with the Draft Permit
requirements, and (3) experts on the economics of family household incomes and
affordability thresholds, will all aid a trier of fact in determining the facts.
With respect to water programs, there is an affordability factor beyond which it is
not feasible to impose additional financial burdens on Minnesota households. 82 A trier

82

In developing national-level affordability criteria, EPA established an affordability threshold of 2.5% of
median household income (MHI). E M = A T – B where: EM (Expenditure Margin) is the maximum
increase that can be imposed by treatment and still be considered affordable), AT (Affordability
Threshold) is the upper limit for the cost of water bills including costs for treatment, distribution, and
operation (the current Affordability threshold is 2.5% of Median Household Income -- MHI), and B
(Baseline component) is from current annual water bills and median household income. If the projected
compliance cost for the rule is less than the available expenditure margin then the technology is
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of fact can be informed by testimony from economic experts who offer information on
current economic constraints, tax burdens and fees on small MS4 households, income
trends, and data on affordability based on small MS4 populations, incomes and other
pertinent factors. All of this information must be evaluated by MPCA under Minnesota
Statutes §116.07, subd. 6.
There is a reasonable basis for small MS4s to challenge whether the Draft Permit
costs are reasonable, practicable and feasible and whether permit conditions meet the
MEP standard. Some preliminary evaluations of the costs to comply with the Draft
Permit make it clear that those costs can far exceed the financial capabilities of small
MS4s.

A cost benefit analysis also supports eliminating certain proposed permit

conditions. For example, the Draft Permit requires maintenance of stormwater BMPs
and documentation of pond sediment excavation and removal activities. A preliminary
analysis of the cost to remove and dispose of dredged material in only ten percent
(10%) of the ponds in the seven (7) county metropolitan area (or 2000 ponds per
MPCA) found that cost to equal One Billion Dollars ($1,000,000,000.00). 83 This is the
cost to remove sediment to maintain only 2000 ponds. 84 Scaling this down to a per
pond basis, a small MS4 that needs to dredge a single PAH-impacted pond may spend
Five Hundred Thousand Dollars ($500,000.00). A fair number of small MS4s have

affordable. Affordability Criteria for Small Drinking Water Systems: An EPA Science Advisory Board
Report at 1 (Dec. 2002).
83
Data Based on Eden Prairie’s Annual Costs and Estimated Costs for its Pond Inventory During the Last
Three Years Divided by the Number of Ponds to be Inventoried During that Time Period. See also Draft
Costs Estimates for Minnesota Stormwater Collection Systems provided by MPCA to Hennepin County
(January 7, 2011).
84
Draft Permit III.D.b.c.(5) at pp. 21-22; III.E.6.b at p. 23.
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hundreds of ponds.

Needless to say, an impact of this financial magnitude may

bankrupt a city. 85
Similarly, small MS4s have evaluated the estimated costs for the brand new
pond assessment provisions of the Draft Permit. As discussed earlier, the estimated
cost of that requirement is estimated at Thirty Million Sixty-Seven Hundred Thousand
and Fifty Dollars ($30,067,050.00). 86
To put these two estimated costs in context in terms of the overall Draft Permit
requirements, the City of Rochester prepared a spreadsheet showing the tasks and
information requirements for the Draft Permit. See Attachment K. That spreadsheet is
identified as the Permit Workload Table. The Permit Workload Table demonstrates how
overly burdensome the Draft Permit requirements are and provides insight into the near
impossibility of substantial, much less complete compliance, with the permit.
More specifically, this spreadsheet shows that in addition to implementing the
current permit, Rochester has identified 79 tasks that will need to be continued,

85

When MPCA adopted its stormwater rule, its estimated cost of the MS4 stormwater permit
requirements ranged from Ten Dollars ($10.00) to Fifty Dollars ($50.00) per household. At that time, the
estimated number of households in the regulated MS4 cities was one million (1,000,000). Therefore, the
estimated cost of the MS4 stormwater permit requirements to the permittees was in the range of Ten
Million to Fifty Million Dollars ($10,000,000 to $50,000,000). This cost range was judged to be a
reasonable burden on the permittees. When this cost is adjusted for inflation using the Consumer Price
Index, this cost range would be Twelve Million to Sixty Million Dollars ($12,000,000 to $60,000.000) in
2011 dollars. The SONAR included the following analysis of the impact on the regulated cities:
Percentage of Cities Impacted at Specified Levels
Cost Estimate
Proportion of 2002 Revenue
Low estimated cost
High estimated cost
($10 per household)
($50 per household)
More than 3%
-27%
1% to 3%
20%
68%
Less than 3%
80%
5%
In re: Proposed Amendments to Minnesota Rules Chapter 7001, Governing Stormwater Permits, Chapter
7002, Governing Water Quality Permit Fees, and New Rules to be Codified as Chapter 7090, Governing
the Stormwater Regulatory Program, Statement of Need and Reasonableness at p. 84 (September 3,
2004).
86
See discussion infra at 3.a.
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modified, or developed to satisfy the Draft Permit requirements. Fifty-nine (59) of these
tasks, or 75%, are new requirements or expansions of prior requirements. In addition,
there are new requirements for phosphorus treatment that don’t apply to Rochester, but
will apply to other cities.

The overall tasks cover a wide range of direct functions

including: administrative tasks, planning efforts, review and approval tasks, inspection
and enforcement activities, mapping and inventory work, performance assessment,
public education and participation, and operations and maintenance of the storm water
management system.

The MCSC has conservatively estimated that the cost to

complete just the internal administrative tasks in the Draft Permit is over a half million
dollars! 87 This does not include, for example, the costs of pond inventory work (which
requires outside expertise) or the cost of pond maintenance. The Draft Permit also
indirectly drives additional tasks not accounted for in the permit task list, such as the
construction of BMPs. The level of effort for each task is significant and no single task
is an incidental effort. In short, complying with the Draft Permit is an intensive, costly
and huge undertaking. When evaluating the Draft Permit in terms of costs and their
affordability and practicability, all of these requirements need to be accounted for.
In summary, the MPCA should hold a contested case hearing to determine
issues of fact on MEP as discussed below, and on the Draft Permit compliance costs
and whether those costs are practicable, affordable and reasonable. Evidence on the
estimated costs, the current economic conditions, the budgets of municipalities, the
unique local variabilities among the small MS4 cities, and the anticipated benefit to the
environment expected as a result of certain permit conditions will aid a trier of fact in

87

See Attachment L to this submittal.
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evaluating whether permit conditions can feasibly or reasonably be imposed on the
small MS4s or whether a more flexible approach is needed given the huge variability in
circumstances among the small MS4s. MPCA has been charged by the Minnesota
Legislature and the MEP standard with considering these factors in all of its actions and
thus has jurisdiction to do so. 88
b.

Material Fact Issue #2: Do the Draft Permit Requirements
Exceed the Maximum Extent Practicable Standard?

MPCA’s contested case hearing should also address the fact issues on whether
provisions of the Draft Permit exceed (or even address) the applicable standard to
reduce pollutants in stormwater to the MEP. In most cases, the application of the MEP
is done on a case-by-case basis, depending on each MS4 permittee’s conditions and
circumstances.

However, here many prescriptive and detailed permit requirements

apply “across the board” to all permittees. As a result, aspects of the Draft Permit make
compliance in a manner meeting the MEP standard impossible for many or all of the
MS4 permittees. These aspects include:
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•

Permit requirements that are physically impossible to achieve or standards
that are unattainable

•

Permit requirements that compel the permittees to expend public funds in
a wasteful or pointless manner

•

Permit terms that are so overbroad as to be impossible to understand,
rendering compliance unachievable

•

Permit requirements that do not lead to water quality improvements or
pollutant loading reductions

•

Permit provisions that are overly vague, confusing or contradictory

See Minnesota Statutes §116.07, subd. 6.
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The Specific Comments provide details on the provisions of the Draft Permit where
these aspects are evident.
In its rules, EPA has intentionally not provided a precise definition of MEP in
order to allow maximum flexibility in MS4 permitting. EPA has indicated that “MS4s
need the flexibility to optimize reductions in storm water pollutants on a location-bylocation basis.” 89 EPA envisions that factors such as “conditions of receiving waters,
specific local concerns, and other aspects included in a comprehensive watershed plan”
will be considered. 90 And, EPA identifies other appropriate considerations to include
“MS4 size, climate, implementation schedules, current ability to finance the program,
beneficial uses of receiving water, hydrology, geology, and capacity to perform
operation and maintenance.”91
Consequently, determining MEP is a fact-intensive inquiry that requires
consideration of many different factors. In some circumstances, permit conditions that
exceed the MEP standard for one small MS4 may not exceed it for a different small
MS4. For example, a small MS4 with a relatively low population simply does not have
the staffing or other administrative resources to implement many of the Draft Permit
requirements.
The Draft Permit regulates cities like Centerville and Lauderdale with 2010
census populations of three thousand seven hundred ninety-two (3,792) and two
thousand three hundred and seventy-nine (2,379) respectively. Household numbers for
these cities are even smaller. How can either of these cities conceivably undertake the
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64 Fed. Reg. at 68754 (Dec. 8, 1999) (italics added).
Id.
91
Id. (italics added).
90
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all of the tasks set forth in this Draft Permit? Cities of this size simply do not have the
staffing capabilities to complete this volume of work and have no means of funding the
work, given their small populations. The facts will show how the Draft Permit exceeds
the MEP standard for these small MS4s. And, these are just two example cities.
MEP also considers the cost benefit of BMPs in reducing pollutants.

LMC

proposes to offer the testimony of Ross Bintner as one witness to aid the trier of fact in
evaluating this aspect of MEP. When at Prior Lake, Mr. Bintner derived cost curves
showing the cost versus pollutant removal benefit for tasks Prior Lake performs to
address water quality. Mr. Bintner’s cost curve analyses demonstrate that a number of
Draft Permit provisions direct funding away from much more cost-effective pollutant
removal or reduction strategies.
In addition, Mr. Bintner can testify as to how the post-construction standards
exceed MEP for small MS4s similarly situated to Prior Lake. Where a small MS4 has a
high density of receiving waters relative to its land area, mitigation within the same
catchment area becomes nearly impossible. Catchment areas are the building blocks
used to define watersheds, and thus they have no minimum size and can be quite
small. See Attachment J.
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c.

Relief Requested in Contested Case Proceeding

LMC requests that MPCA use the findings from the hearing before the
administrative law judge to revise the Draft Permit: (1) to eliminate provisions that are
prohibitively costly or beyond the MEP standard for all MS4s; (2) to eliminate provisions
for which the cost/benefit analysis shows no benefit in reducing pollutants to the MEP,
or that divert limited resources away from pollutant reduction objectives for no legitimate
reason; and (3) to revise provisions that are prohibitively costly or beyond MEP for
some small MS4s based on their unique circumstances (e.g., hundreds of ponds, small
population, low income population, etc.) to offer flexibility to develop stormwater
programs designed to reduce pollutants to the MEP in a manner that small MS4s can
accomplish from a resource, cost and feasibility standpoint.
5.

Conclusion

The Draft Permit imposes a host of new expensive and burdensome
requirements on small MS4s. It does so in the absence of any formal assessment of
the efficacy of the existing permit and in the absence of audits of a statistically
significant number of small MS4s. There is no evidence that the existing system is
broken and needs to be fixed. In addition, because the MPCA did not work with the
MS4s to draft the permit provisions, the requirements in the Draft Permit exhibit a true
lack of any understanding of the practical realities of managing a small MS4.
LMC asks that MPCA take the requested actions set forth in this submittal. LMC
further requests that MPCA consider the general and specific comments in this
submittal and revise the Draft Permit. Finally, LMC respectfully requests that MPCA
hold a contested case hearing to understand and address the serious issues raised on
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the compliance costs for the Draft Permit and whether permit conditions meet the MEP
standard for all permittees.
Dated: July 23, 2012.
GRAY, PLANT, MOOTY, MOOTY &
BENNETT, P.A.

By:

______
Nancy Quattlebaum Burke
Attorney No. 0161044
500 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
Telephone: 612-632-3029
Attorneys for The League of Minnesota
Cities and its Minnesota Cities Stormwater
Coalition
GP:3202833 v4
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NANCY QU ATTLEBAU M BU RKE
ATTORNEY
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NANCY. BU RKE@GPMLAW. COM

July 23, 2012

Mr. Duane Duncanson
Via Messenger and Email
Minnesota Pollution Control Agency
duane.duncanson@state.mn.us
Municipal Division
Stormwater Policy & Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55155-4194
Re:

Public Comment and Petition for Contested Case Hearing of the League
of Minnesota Cities and the Minnesota Cities Stormwater Coalition on
Intent to Issue National Pollutant Discharge Elimination System/State
Disposal System General Permit for Small Municipal Separate Storm
Sewer Systems (MS4 General Permit)

Dear Mr. Duncanson:
Enclosed for service on and filing with the Minnesota Pollution Control Agency
(MPCA) in the above matter please find the Public Comment and Petition for Contested
Case Hearing of the League of Minnesota Cities and the Minnesota Cities Stormwater
Coalition with its attachments in connection with the MPCA’s Public Notice of Its Intent
to Issue National Pollutant Discharge Elimination System/State Disposal System
General Permit for Small Municipal Separate Storm Sewer Systems (MS4 General
Permit) on May 21, 2012.
If you have any questions, please do not hesitate to contact me.
Very truly yours,
GRAY, PLANT, MOOTY,
MOOTY & BENNETT, P.A.

By______________________________
Nancy Quattlebaum Burke
NQB/lmr
Enclosures
cc:
See Attached Service List
ms4permitprogram.pca@state.mn.us
John Linc Stine – Commissioner, MPCA
(via email – john.stine@state.mn.us)
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Mr. Duane Duncanson
Page 2
July 23, 2011

Rebecca Flood – Asst. Commissioner for Water Policy, MPCA
(via email – rebecca.flood@state.mn.us)
Lisa Thorvig, Director, MPCA Municipal Division
(via email – lisa.thorvig@state.mn.us)
Beth Lockwood, Section Head, MPCA Stormwater Section
(via email – beth.lockwood@state.mn.us
Thomas L. Grundhoefer (via email – TGrundho@lmc.org)
Craig Johnson (via email – cjohnson@lmc.org)
Jim Hafner (via email – jhafner@ci.blaine.mn.us
Randy Neprash (via email – Randy.Neprash@stantec.com
Barbara J. Huberty (via email – BHuberty@rochestermn.gov
Leslie A. Stovring (via email – LStovring@edenprairie.org)
GP:3208661 v1

#
1

Ref.
p.1, header

Concerns/Reasons
This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

2

p.3, Part
I.C.2

Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

3

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

4

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12
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#
5

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.

Page 2 of 23
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6

7

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will be used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
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Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

9

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, revise the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Page 4 of 23

#
10

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12
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#
11

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

12

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

13

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
Page 6 of 23

#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

14

p.11, Part
III.D.2.b.(1)
& (2)

15

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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Ref.
p.12, Part
III.D.3.c.(4)

17

p.12, Part
III.D.3.c.(5)
(a)

18

p. 13, Part
III.D.3.d.(1)
and (2)

19

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12
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Ref.

20

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12
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#
21

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

22

p. 15 Part
III.D.4.f.(1)

23

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

24

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
25

Ref.
p. 15 Part
III.D.5.a.(2)

26

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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27
28

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
29

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively reduce TSS and
TP pollution and should be allowed as a mitigation measure.
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30

Ref.
p.19 Part
III.D.6

Concerns/Reasons
The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

31

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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32

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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34

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
35

Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

36

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
37

38

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
39

Ref.
P. 28, Part
IV.B.2.

40

p. 37-43/42

41

p. 36, #7

42

p. 37, #9

43

p.38, #11a.

44

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
45

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

46

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

47

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

City of Hutchinson Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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Duane Duncanson
Minnesota Pollution Control Agency, Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Via US Mail and Email
St. Paul, MN 55155-4194
duane.duncanson@state.mn.us
July 23, 2012
RE:

COMMENTS FROM THE CITY OF ELK RIVER on the 2nd Public Notice for the
National Pollutant Discharge Elimination System/State Disposal System General
Permit for Small Municipal Separate Storm Sewer Systems

Dear Mr. Duncanson,
Today, I am again providing comments to you about the above referenced permit on behalf of the
City of Elk River, a small Municipal Separate Storm Sewer System (MS4) permittee. The City is a
small MS4 under the applicable rules and thereby has an interest in the new draft permit.
In the attached table, I will describe the issues the City has with the permit, the reasons I believe
they are problematic, and suggestions for modifying the permit to address the issues. Where
feasible, I have proposed permit language additions using underlined text and permit language
deletions with strikethrough text. I hope you will give these comments serious consideration as you
move forward in the permit development process. If clarification about the concerns presented by
the City is needed, I can be reached at 763-635-1068.
Sincerely,

Rebecca Haug
Environmental Administrator
Attachments: Table of Comments

Phone: 763.635.1000
Fax: 763.635.1090
www.ci.elk-river.mn.us

Minnesota Center for Environmental Advocacy

26 East Exchange Street • Suite 206 • Saint Paul, MN 55101-1667 • 651.223.5969
July 23, 2012
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
Re:

Draft NPDES Permit No. MNR040000, General Permit for Small Municipal
Separate Storm Sewer Systems
Comments of Minnesota Center for Environmental Advocacy

Thank you for the opportunity to submit these comments on the revised draft permit for the
General Permit for Small Municipal Separate Storm Sewer Systems. MCEA is a Minnesota nonprofit environmental organization that has statewide membership. MCEA has been concerned
about impacts on Minnesota’s waters from stormwater discharges for a number of years, has
made stormwater pollution a significant component of its work, and has participated in a number
of related policy and legal matters.
MCEA has been active in the development of stormwater permits in Minnesota for several years.
In 2002, MCEA objected to the first draft general permit for small MS4s. In Minnesota Center
for Environmental Advocacy v. Minnesota Pollution Control Agency, the Minnesota Court of
Appeals held the general permit was deficient in several areas, and required MPCA to modify the
permit.1
MCEA commented on a number of issues addressed in that case during the first public comment
period for this permit and greatly appreciates the significant improvements made in the current
draft, including:
 the public notice process for SWPPPs;
 incorporation of TMDLs and wasteload allocations into SWPPPs;
 public notice of discharge limits; and
 the addition of compliance schedule language in the current draft of the permit.
The below comments focus on changes and clarification still needed in two areas—
implementation of wasteload allocations and requirements for schedules of compliance.

1

660 N.W.2d 427 (Minn. Ct. App. 2003).

Duane Duncanson
July 23, 2012
Page 2
MPCA Must Assign Individual Wasteload Allocations
The MPCA has approved dozens of TMDLs that contain an aggregated wasteload allocation
(WLA) for multiple municipalities instead of assigning an individual WLA to each subject
MS4.2 As a result, neither the municipalities nor the public know the required reduction goal that
the SWPPP must address. Also, the SWPPPs for different MS4s covered by the same aggregate
WLA will be public-noticed at different times per the schedule provided in Appendix A. The
draft permit does not address these issues or provide a process by which MPCA will assign
individual loads. It is imperative that the MPCA assign individual wasteload allocations to each
MS4 subject to an aggregate WLA prior to SWPPP preparation and public notice.
In addition, some MS4s are subject to the requirements of more than one TMDL. MPCA must
assign all individual WLAs to each municipality for each TMDL to which it is subject prior to
SWPPP preparation and public notice.
The Permit Must Incorporate Compliance Schedule Requirements and Reporting
The draft permit requires that:
For each applicable WLA that will not be achieved during the permit term, a compliance
schedule must accompany the application outlining how the applicant plans to comply
with the applicable WLA, including timelines, interim milestones, and an end date. 3
This language does not comport with federal mandates regarding the timeframe, contents or
reporting for schedules of compliance.
By law, permits must contain effluent limits necessary to meet water quality standards.4 When a
permittee cannot immediately achieve a discharge limit “necessary to meet water quality
standards” in a permit, it may adopt a compliance schedule.5 It is impermissible to require a
schedule of compliance only when a permittee intends to take more than 5 years (a permit term)
to meet the WLA.6
Federal regulations define compliance schedules as (1) defined sets of actions (2) with a timeline
and (3) a final deadline.7 Further, the schedule must require compliance as soon as possible.8 The
draft permit is impermissibly lax in not requiring a defined set of actions (“outlining how the
2

A list of TMDLs with aggregated MS4 wasteload allocations is attached for reference.
See Draft Permit at 6.
4
33 U.S.C. § 1311(b)(1)(C).
5
40 C.F.R. § 122.47(a); James Hanlon, Office of Wastewater Management, U.S. EPA, “Compliance Schedules for
Water Quality-Based Effluent Limits in NPDES Permits,” May 10, 2007 (allowing compliance schedules where
“the discharger cannot immediately comply with the WQBEL upon the effective date of the permit”).
6
James Hanlon, Office of Wastewater Management, U.S. EPA, “Compliance Schedules for Water Quality-Based
Effluent Limits in NPDES Permits,” May 10, 2007.
7
See 40 C.F.R. § 122.2; 40 C.F.R. § 122.47(a)(1); id.
8
40 C.F.R. § 122.47(a)(1).
3

Duane Duncanson
July 23, 2012
Page 3
applicant plans to comply”) or a demonstration of compliance as soon as possible (“timelines,
interim milestones, and an end date”).
If a compliance schedule is greater than one year, the schedule must include interim milestones
and deadlines.9 Further, the permit must require reporting within 14 days following each interim
date.10 The draft permit is impermissibly lax in requiring only annual reporting of “progress in
meeting applicable WLAs.”
The final permit must require each permittee to:
 Submit a compliance schedule immediately if it cannot meet applicable wasteload
allocations at the time of coverage;
 Demonstrate that it will achieve wasteload allocations as soon as possible;
 Include defined actions in any schedule of compliance;
 Include interim milestones and deadlines in any schedule of compliance; and
 Report to the MPCA within 14 days after each interim date in the compliance schedule.
Thank you for the opportunity to comment on the current draft permit.
Sincerely,

Kris Sigford
Water Quality Director

9

40 C.F.R. § 122.47(a)(3).
40 C.F.R. § 122.47(a)(4); Minn. R. 7001.0150 subp. 2(A).

10

Michael Schmidt
Water Quality Associate

Approved TMDLs Assigning Aggregated MS4 Loads
Name
Minnesota River
Lower Mississippi (revised)
Shingle Creek
Lower Cannon River
Twin and Ryan Lakes
Blue Earth
Burandt Lake
Crystal Lake
Hardwood Creek
Schmidt+2 Lakes
Golden Lake
Cedar Island, Pike, and Eagle Lakes
Silver Lake
Magda Lake
Wirth Lake
Nine Mile Creek Watershed
Como Lake
Medicine Lake
Sweeney Lake
Spring Lake - Prior Lake
Shingle Creek
Little Rock Lake
Zumbro River
Bald Eagle Lake
Elk River Watershed

Parameter
Approved
Low DO
9/28/2004
Fecal Coliform
4/5/2006
Chloride
2/14/2007
Turbidity
7/13/2007
Nutrients
11/9/2007
Fecal Coliform
11/14/2007
Nutrients
11/26/2008
Nutrients
3/25/2009
Biota & DO
6/18/2009
Nutrients
9/25/2009
Nutrients
9/30/2009
Nutrients
4/14/2010
Nutrients
7/23/2010
Nutrients
9/30/2010
Nutrients
10/25/2010
Multiple Impairments 11/29/2010
Nutrients
12/23/2010
Nutrients
2/8/2011
Nutrients
8/10/2011
Nutrients
9/14/2011
Biota & DO
11/4/2011
Nutrients
2/23/2012
Turbidity
5/25/2012
Nutrients
6/11/2012
Multiple Impairments
6/14/2012

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 26

#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012
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#
10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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#
11

12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Return this requirement to more closely match the federal requirement,
Page 9 of 26

#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.
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Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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#

Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

Golden Valley & MCSC Comments – draft MS4 General Permit_07_2012

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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Ref.

26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
34
A

35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p.17 Part
III.D.5.a(3)(
a)3)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
The permit states "The permittee's regulatory mechanism(s) shall ensure
that a reasonable attempt be made to obtain right-of-way during the
project planning process".
It is difficult from the language to determine what is considered a
"reasonable attempt".
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

Please provide further guidance on what will be considered reasonable.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
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#
36

Ref.
p. 17 Part
III.D.5.a.(4)
(b)

37

p.19 Part
III.D.5.c.(4)

Concerns/Reasons
MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)

(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
43

Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.
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Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
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Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.
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Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.
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Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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(Page numbers are from the clean draft permit)
New Old
Item Item
#
#

1

9

Page
#

6

Draft Permit
Section

II.D.6.

Draft Permit Text

Clarification Question

6. For each TMDL with an applicable Waste Load
Allocation (WLA) approved prior to the effective
date of this permit, the applicant shall submit the
following information as part of the SWPPP
document:
a. TMDL name and pollutant(s) of concern
b. Description of applicable WLA
c. For each applicable WLA that will not be
achieved during the permit term, a compliance
schedule must accompany the application
outlining how the applicant plans to comply with
the applicable WLA, including timelines, interim
milestones, and an end date.
d. Description of the actions that will take place
over the permit term to achieve each applicable
WLA or to make progress toward interim
milestones as described in a compliance schedule

Please clarify the term “description of the
actions”? What level of specificity and detail is
expected by the MPCA? Will descriptions of broad
types of practices with broad timelines be
sufficient?
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New Old
Item Item
#
#

2

9

Page
#

6

Draft Permit
Section

II.D.6.

3

16

11

III.D.2.b.(1) & (2)

4

29

17

III.D.5.a.(4)

Draft Permit Text

Clarification Question

6. For each TMDL with an applicable Waste Load
Allocation (WLA) approved prior to the effective
date of this permit, the applicant shall submit the
following information as part of the SWPPP
document:
a. TMDL name and pollutant(s) of concern
b. Description of applicable WLA
c. For each applicable WLA that will not be
achieved during the permit term, a compliance
schedule must accompany the application
outlining how the applicant plans to comply with
the applicable WLA, including timelines, interim
milestones, and an end date.
d. Description of the actions that will take place
over the permit term to achieve each applicable
WLA or to make progress toward interim
milestones as described in a compliance schedule
(1) All relevant written input submitted by
interested persons regarding the SWPPP
(2) All responses from the permittee to written
input received, including any modifications made
to the SWPPP as a result of the written input
received
Mitigation provisions

Previously, the MPCA has indicated that
information about every TMDL that is relevant to
each permittee will be provided by the MPCA. Will
the MPCA provide this customized information to
every permittee in advance of the permit
issuance?

Please clarify why the provision in section 1 is
qualified by the term “regarding the SWPPP” and
the provision in section 2 is not.

What is the MPCA’s intent in limiting the
mitigation options to only structural BMPs?
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New Old
Item Item
#
#

Page
#

Draft Permit
Section

5

30

18

III.D.5.a.(5)(b)

6

31

19

III.D.6.a.

7

37

20

III.D.6.c.(1) (a) – (k)

8

38

20

III.D.6.c.(1) (e)

9

39

21

III.D.6.c.(2)(b)

Draft Permit Text
(b) Includes conditions that are designed to
preserve the permittee’s right to ensure
maintenance responsibility, for structural
stormwater BMPs not owned or operated by the
permittee, when those responsibilities are legally
transferred to another party.

Clarification Question

Legal property transfers are frequently
extraordinarily complex procedures. Is it the
MPCA’s intent that the permittees have conditions
preserving their rights through processes such as
tax forfeitures or bankruptcies? Are there known
legal structures allowing for these rights to be
preserved through such processes.
a. Facilities Inventory
Please clarify the meaning of the term “electronic
The permittee shall develop and maintain an
inventory” in this context? What is the MPCA’s
electronic inventory of permittee owned/operated intent in requiring an electronic inventory?
facilities that may include, but is not limited to:
SOPs for pollution prevention/good housekeeping Is the MPCA’s interest in these operations where
there is exposure to stormwater? Must operations
that are not exposed to stormwater (under a roof)
be included in these SOPs?
(e) Emergency response, including spill prevention Please clarify the meaning of the term “emergency
plans
response” in this context. This term can be defined
very broadly in the context of all municipal
operations.
(b) Permanent storage volume and temporary
Please clarify the meaning of the term “temporary
water quality storage volume
water quality storage volume” in this context.
Does this mean the volume from the Normal
Water Level to the 100-year storm level or the
volume from the NWL to the emergency
overflow?
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New Old
Item Item
#
#

10

11

41

42

Page
#

Draft Permit
Section

Draft Permit Text
(c) Short-circuiting (i.e., flow path between the
inlet and outlet does not allow the detention time
necessary to adequately treat stormwater)

21

21

III.D.6.c.(2)(c)

III.D.6.c.(3)(a)

12

43

21

III.D.6.c.(3)(b)

13

46

23

III.E.

(a) Unless inspection frequency is adjusted under
the conditions of Part III.D.6.c(4), the permittee
shall conduct annual inspections of structural
stormwater BMPs (excluding stormwater ponds
which are under a separate schedule below) to
determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the
permittee shall conduct at least one inspection of
all ponds and outfalls (excluding underground
outfalls) in order to determine structural integrity,
proper function, and maintenance needs.
TMDLs
TMDLs

14

47

23

III.E.

15

49

23

III.E.1.a. & 2.a.

a. Clearly link the listed BMPs with a specific
pollutant of concern

Clarification Question
Please clarify the meaning of the term “shortcircuiting” in this context. Is there an accepted
standard for when a flow path between a pipe
inlet and a pond outlet constitutes shortcircuiting? Is short-circuiting a problem if it is
present for only one flow path while the other
multiple inlet-to-outlet flow paths are not shortcircuited?
Please clarify which aspects of a BMP’s
“effectiveness” (other than “structural integrity”
or “proper function”) that the MPCA believes can
be established through inspections.

Please clarify the reason for limiting the exclusion
in this section to just underground outfalls. We
also have a significant number of underwater
outfalls.
Please clarify the MPCA’s intent for permittees
that have an approved TMDL and the receiving
water has been delisted
Please clarify the MPCA’s intent for a permittee
that has an approved TMDL, the permittee has
met their WLA targets, but the receiving water
remains impaired and is not delisted.
Please clarify the meaning of the term “clearly
link” in this context. Please explain why this term
was used instead of simply “link”
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New Old
Item Item
#
#
16

17

18

50

51

52

Page
#

23

23

23

Draft Permit
Section

III.E.1.a.

Draft Permit Text
Clearly link the listed BMPs with a specific
pollutant of concern

III.E.2.

2. A list of all activities the permittee expects will
lead to a reduction in pollutant(s) of concern as
required by each applicable WLA,

III.E.3.

3. An up-dated estimate of the cumulative
reductions in loading achieved for each pollutant
of concern associated with each applicable WLA.

19

53

23

III.E.4.

20

54

24

III.F.1.a.(4)

4. An up-dated narrative describing any adaptive
management strategies used (including projected
dates) for making progress toward achieving each
applicable WLA
(4) One-time in-lake phosphorus treatment
activities are not authorized under this permit.

Clarification Question
Please clarify the meaning of the term “listed
BMPs” in this context. Is it the MPCA’s intent that
every individual BMP be addressed or should the
linkage be established and explained for types of
BMPs?
Please clarify the meaning of the term “activity” in
this context. Would a non-structural BMP such as
street sweeping be considered an “activity”?
Would the installation of a structural BMP be
considered an “activity”?
Please clarify the method or methods that the
MPCA expects permittees to follow to “estimate
of the cumulative reductions in loading achieved
for each pollutant of concern associated with each
applicable WLA”
Please clarify the MPCA’s intent for permittees
that have approved TMDLs that do not have
adaptive management strategies listed in either
the TMDL study or the TMDL implementation
plan.
Please clarify the meaning of this permit provision.
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New Old
Item Item
#
#

21

22

55

60

Page
#

27

37

Draft Permit
Section

III.G.3.

Definition #3

Draft Permit Text

Clarification Question

3. The SWPPP document may only be modified by
the permittee without prior approval of the
Commissioner, provided it is in accordance with
the following:
a. A BMP is added, and none subtracted, from the
SWPPP document.
b. A less effective BMP identified in the SWPPP
document is replaced with a more effective BMP.
The alternate BMP shall address the same, or
similar, concerns as the ineffective or failed BMP.
c. The Commissioner is notified of the modification
in the Annual Report for the year the modification
is made.
7. “Common Plan of Development or Sale” means
a contiguous area where multiple separate and
distinct land disturbing activities may be taking
place at different times, on different schedules,
but under one proposed plan. One plan is broadly
defined to include design, permit application,
advertisement or physical demarcation indicating
that land-disturbing activities may occur.

Please clarify the relationship between the three
conditions listed in items a., b., and c. in this
section. The first two appear to be mutually
exclusive but it also appears that the MPCA’s
intent is that the Commissioner be notified for
every modification. May a permittee modify their
SWPPP without prior approval of the
Commissioner if only one or two of these
conditions are met?

Please clarify the meaning of the word
“advertisement” in this context.
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New Old
Item Item
#
#

23

61

Page
#

38

Draft Permit
Section

Definition #14

Draft Permit Text
14. “Green Infrastructure” means a wide array of
practices at multiple scales that manage wet
weather and that maintains and restores natural
hydrology by infiltrating, evapotranspiring, and
harvesting and using stormwater. On a regional
scale, green infrastructure is the preservation and
restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with
policies such as infill and redevelopment that
reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site
and neighborhood-specific practices, such as
bioretention, trees, green roofs, permeable
pavements and cisterns.

Clarification Question
Please clarify the use of the word “and”
throughout this definition. Many practices will
maintain or restore natural hydrology, but not
both. Many practices will infiltrate or harvest
stormwater, but not both.

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 25

#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12
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Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
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Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

15

p.8, Part
III.B

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit. Further, MS4 Communities frequently form partnerships
with other agencies that are not governmental. The permit should not be
limited partnership opportunities.
MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, revise the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.
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Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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#

Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.
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Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.

Page 11 of 25

#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Was the intent of this language to be specific to the time of day the
inspection occurred? If so please clarify. If not please replace “time” with
“date” to be consistent with other documentation requirements that ask
for dates, not times.
(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.
In the development of their construction storm water (CSW) permit, MPCA
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Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

a. Regulatory Mechanism(s)
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Ref.
III.D.4.a

Concerns/Reasons
chose a format and scope that was consistent with their responsibility as a
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
A Regulatory Mechanism(s) that establishes requirements for erosion
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
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Ref.

Concerns/Reasons
effective manner as per MEP. It should not be a permitted MS4 city’s
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
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Concerns/Reasons
implement enforcement procedures.
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
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26

Ref.
p. 14 Part
III.D.4.b

Concerns/Reasons
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

27

p. 15 Part
III.D.4.f.(1)

Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

29

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.

30

p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)

Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

31

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
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Proposed Solution
b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.
b)

Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.
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Ref.
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.
We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.

33

p. 17 Part
III.D.5.a.(4)
(b)

34

p.19 Part
III.D.5.c.(4)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.
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(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)

(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
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Ref.
p.19 Part
III.D.6

Concerns/Reasons
The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

36

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
37

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
38

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
39

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12
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#
40

Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

41

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
42

43

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
44

Ref.
P. 28, Part
IV.B.2.

45

p. 37-43/42

46

p. 36, #7

47

p. 37, #9

48

p.38, #11a.

49

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
50

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

51

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

MCSC Comments as revised by Chanhassen– draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
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#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
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#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12
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#
10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
Page 9 of 26

#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s

City of Marshall, MN Comments – draft MS4 General Permit – 7-23-12

Page 13 of 26

#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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Ref.

26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.

Page 19 of 26

#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
43

Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.
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Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
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Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.
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Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.
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Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 26
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Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

MCSC Comments – draft MS4 General Permit – 7-23-12
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Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

MCSC Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
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#

Ref.

Concerns/Reasons
effective manner as per MEP. It should not be a permitted MS4 city’s
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
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#

Ref.

Concerns/Reasons
implement enforcement procedures.
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
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#
26

Ref.
p. 14 Part
III.D.4.b

Concerns/Reasons
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

27

p. 14 Part
III.D.4.c

Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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#
42

Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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As a Source Water Protection Planner with the Minnesota Department of Health and a member of the
Stormwater Steering Committee, I’m providing some comments as it relates to the Draft MS4 General
Permit. The purpose of this email is to submit comments for consideration related to drinking water
protection. Also, it would be helpful if we could meet to discuss the comments submitted.

I would like to have discussion about:

•
•
•
•
•
•

What the term, “receiving waters” means related to sources of drinking water?
What does the term, “restrict” means on page 22 as it relates to the post-construction
stormwater management?
What does the term, “infiltration technique” mean on page 22? Does it mean “constructed?”
Does the reference to the adverse impact on groundwater for the Drinking Water Supply
Management Area mean the MCL’s in the Safe Drinking Water Act?
Should the term “structural stormwater BMP” be in number 12?
Are the local official that are responsible for the implementation of the MS4 permit, aware of
the required isolation distances in the Well Code?

I would encourage MPCA to keep the reference to mapping and the facility inventorying in the permit as
it would assist MDH with the required inventories for the Drinking Water Protection Program (See page
25).

I would encourage MPCA to include on page 26, “Standard Operating,” a reference to protecting
drinking water sources related to emergency response. Also on page 26, I would suggest that a
reference to the surface water classifications in 7050 related to drinking water be made. In my opinion,
it would be a good idea to make sure that “priority A” areas of the Drinking Water Supply Managements
in the Surface Water Intake Protection Plans for St. Cloud, Minneapolis and St. Paul are listed as a public
water sources.

On page 32, the reference to “pollutants of concern” should be clearly stated to include contaminants
listed in the Safe Drinking Water Act, if the source is located in a vulnerable Drinking Water Supply
Management Areas as defined by MDH.

It would seems to be beneficial if, in addition to the references to the Clean Water Act, that a reference
be made to the Safe Drinking Water Act as EPA has been encouraging the coordination of these two
important Acts.

Your consideration of these comments would be greatly appreciated because of the impact the
coordination of the MS4 General Permit and Drinking Water Protection could have on public health and
the protection of Minnesota’s drinking water sources.

Art Persons, Planning Supervisor
Drinking Water Protection
Southeast District - Minnesota Department of Health
18 Wood Lake Drive SE
Rochester, MN 55904-5506
PHONE: 507/ 206-2734
FAX: 507/206-2711

art.persons@state.mn.us

minnesota inter-county association
161 st. anthony ave. · suite 850 · st. paul, minnesota 55103· (651) 222-8737·fax (651) 222-8747
internet: www.mica.org · e-mail: mail@mica.org
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July 18, 2012
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St, Paul, Minnesota 55155-4194

Dear Mr. Duncanson:
I am writing with comments on the latest draft of the proposed NPDES/SDS General Permit for Small Municipal
Separate Storm Sewer Systems. I do want to thank the agency for addressing some of our organization’s concerns
with the earlier draft permit that were identified in my letter dated July 13, 2011. We welcome the reductions in
the mapping and inventory requirements and the acknowledgement that road authorities such as counties do not
exercise land use regulatory powers and thus cannot meet or fulfill some of the requirements applicable to cities.
We also appreciate that agency staff has verbally made it clear that roadway “mill and overlay projects” are not a
“construction activity or “redevelopment” that requires reductions in stormwater discharge volume, total
suspended solids (TSS) and total phosporous but the draft permit lacks that clarity and we hope that can be
rectified.
That being said, my organization still feels the proposed permit goes far beyond what is necessary to meet EPA
requirements. Further, the agency’s own monitoring shows a decline in all monitored pollutants except nitrates,
which are largely attributable to agricultural runoff. Consequently, the need for more stringent standards is
simply not evident. Further, we do not believe the agency has met its burden of showing the draft permit contains
“prudent and feasible permit conditions.” The proposed permit is overly burdensome and not cost effective given
the likely results. Summarizing, we believe the draft permit goes far beyond what regulation is necessary to meet
EPA guidelines.
Our more specific concerns are as follows:
1) That the agency’s conclusions that the draft General Permit “...contains prudent and feasible
permit conditions…”has not been met. This is of particular concern with the new limitations on
runoff volume.
We are concerned that a reasonable basis has not been demonstrated for many of the requirements in the
proposed permit. When asked for this assessment during the June 21 open session, agency staff indicated
that written documentation does not exist. Therefore, we believe agency staff has not met the intent of the
nondegradation rules. The fourth page of the Technical Support Document for Nondegradation for Small
MS4s, “Nondegradation for Small Municipal Separate Storm Sewer Systems (MS4)” states that. “To be
considered a viable alternative to the potential stormwater discharge an alternative must be judged to be
both prudent and feasible. To be feasible, an alternative must be implementable from an engineering

standpoint as well as effective and reliable. To be prudent, an alternative must not involve extraordinary
economic or social cost” None of this assessment has been documented or provided.
Regulated entities are essentially being asked to accept agency staffs’ belief that only by having no net
increase in runoff volume will nondegradation be achieved. This is a substantial and costly change from the
current permit. Regulated entities deserve to see the scientific basis for the change, particularly because the
EPA does not define stormwater dischage volume as a pollutant.

2) The required use of structural BMP’s for post-construction stormwater mitigation is unduly
restrictive.
This restriction is needlessly costly. If nonstructural BMP’s will provide similar results in pollution
reduction, why are they beeing precluded?

3) The agency needs to change the requirements for control of runoff volume in the Technical
Supporting Document for Post-Construction Stormwater Management to conform with criteria of
the general permit in Part III.D.5
In the Technical Support Document for Compliance with the Post-Construction Stormwater Treatment
Performance Standard page 2, the New Development post construction equivalent options for runoff
volume control are more expansive than the requirement for “… no net increase from pre-project
conditions (on an annual average basis)…” as stated in Part III.D.5.a.(2)(a) of the draft permit. They are
more expansive for two reasons: 1) they are written using extreme events as the standard, while the
permit is written on an “annual average” basis; and 2) depending on the land use change, the requirement
is not in proportion to the impact caused by the proposed action. While the permit calls for no net
increase, in many the options cases go beyond that. Specifics for each option are detailed below.
Option 1 requiring projects to “Retain a runoff volume equal to one inch times the area of the
proposed impervious surfaces on site” exceeds the net increase caused by projects where the
existing land use is agriculture and the proposed land use will be low density or rural residential.
Option 2 requiring projects to “Retain the post-construction runoff volume on site for the 95th
percentile storm onsite” exceeds the net increase caused by most types of projects on an annual
average basis as called for in the actual permit where the pre-construction land use is agriculture
or pasture. In addition, per the agency’s Minnesota Stormwater Manual, Figure 10.1, the 95th
percentile storm is 1.8 inches – almost twice amount required in Option 1, meaning this approach
is nearly twice as strict.
Option 3 requiring projects to “Match the pre-development runoff conditions” tries to regulate in
proportion to the impact of projects, but the use of 10, 25, 50 and 100 year extreme events
significantly exceeds the “annual average” basis intent of the permit without documenting any
additional benefit.

4) The permit should allow off-site control of runoff volume similar to what is allowed for TP and TSS
(Part III.D.5).
The prohibition of mitigating runoff volume “off-site” is not in the best interest of stormwater
management in the State of Minnesota. The limitation undermines watershed, and land use planning
approaches to runoff volume management. This is particularly problematic since many watershed
organizations and municipalities have already developed and are implementing regional approaches to
managing runoff volumes. It also conflicts with the Minnesota State Environmental Protection Act
allowance for mitigation of impacts through Alternative Urban Area-Wide Reviews. Secondly, it may be
more cost effective to mitigate off-site. The agency should strive to enable such cost effective approaches
for compliance.

Thank you for the opportunity to comment of the proposed permit. Please contact me at 612-759-9442 or
at keithc@mica.org if you have questions about our concerns.

Sincerely,

Keith E. Carlson,
Executive Director

WN-16J

Ms. Marni Karnowski
Chief, Municipal Stormwater Unit
Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, MN 55155-4194
Re: U.S. Environmental Protection Agency Review of NPDES General Permit No. MNR040000,
Stormwater Discharges Associated with Small Municipal Separate Storm Sewer Systems
Dear Ms. Karnowski:
The U.S. Environmental Protection Agency has reviewed the National Pollutant Discharge
Elimination System Permit, fact sheet, and supporting documents for the Municipal Separate
Storm Sewer System (MS4) general permit that was Public Noticed on May 21, 2102. In general
the permit is clear and concise. Several elements of the permit are commendable, including the
requirements for post construction stormwater management.
EPA has identified one issue which, if unaddressed, could compel EPA to object to issuance of
the permit as drafted. Please address the issue described below:
Part V of the draft permit establishes General Conditions applicable to all permittees. The
conditions included in the permit include many but not all of the standard permit conditions
prescribed in 40 CFR 122.41. We recognize that some standard conditions may not apply to
MS4 stormwater permittees, for example the condition dealing with treatment plant upsets.
However, the following standard conditions from 40 CFR 122.41 are missing from the draft
permit and should be included:
(c) Need to halt or reduce activity not a defense
(h) Duty to provide information
(j) Monitoring and records (including use of 40 CFR Part 136 test procedures)
(k) Signatory requirement
(l) Reporting requirements (including [2] anticipated noncompliance, [7] other noncompliance,
and [8] other information)
Please note the Federal regulation allows that the conditions applicable to all permits can be
incorporated into permits either expressly or by reference.
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EPA also recommends that you consider and address the comments provided in Enclosure A in
order to improve the clarity and accuracy of the permit. EPA would not object to issuance of
this permit as drafted provided the comment summarized above is adequately addressed.
However, our position could change if any of the following occurs:
a.

Prior to the actual date of issuance of the permit, an effluent guideline or standard
is promulgated which is applicable to the permit and which would require revision
or modification of a limitation or condition set forth in the draft permit;

b.

A variance is granted and the permit is modified to incorporate the results of that
variance;

c.

There are additional revisions to be incorporated into the permit which have not
been agreed to by EPA; or

d.

EPA learns of new information, including as the result of public comments, which
causes EPA to reconsider its position.

Subject to the above conditions, the permit may be issued in accordance with the Memorandum
of Agreement and pursuant to the Clean Water Act.
Consistent with the Memorandum of Agreement between our agencies for administration of the
NDPES program, after MPCA has considered all public comments, please provide to us an
electronic copy of the draft-final permit and any significant comments received during any
public notice period.
If you have any technical questions related to EPA’s review, please contact Brian Bell or Bob
Newport of my staff. Brian can be reached by telephone at (312) 886-0981 and Bob can be
reached at (312) 886-1513.
Thank you to you, Duane Duncanson, and other MPCA staff for all your work on this permit,
and for your thoughtful consideration of our comments.
Sincerely,

Kevin M. Pierard, Chief
NPDES Programs Branch
Enclosure
cc: Duane Duncanson, MPCA

Enclosure A
U.S. EPA Comments on Draft General Permit Covering Stormwater Discharges
Associated with Small Municipal Separate Storm Sewer Systems

1. In future fact sheets for general permits EPA recommends that information be provided
summarizing the key requirements of the permit.
2. The permit does a good job of laying out the elements of the Stormwater Pollution
Prevention Program that must be implemented by permittees, but does not include discharge
limitations. We recommend you consider include language establishing requirements for the
MS4 discharges, for example:
•

Permittees shall not discharge pollutants from the MS4 in amounts such that the
discharges result in any of the following conditions being present in the receiving
waters: deleterious sludge deposits, floating solids, oil, scum, odor-producing materials,
substances that are harmful to human, animal or aquatic life, or nutrients in
concentrations which may cause algal blooms.

It may also be appropriate to require permittees to conduct periodic visual assessments of
their stormwater discharges to determine if any of these conditions are present.
In addition to the above, we recommend consideration of the following changes/edits. Many of
these suggested edits can help enhance the enforceability of provisions in the permit.
II.D.5.b and c - We suggest deleting the word "target" in sub-sections b. and c.
II.D.6. - The permit includes requirements for planning and implementing Best Management
Practices (BMPs) to meet wasteload allocations in approved TMDLs. However, the permit does
not include a step requiring permittees to investigate to see if they discharge to an impaired water
body (i.e., a water body on the State 303(d) list) and, if so, if there is an approved TMDL for
those waters. We recommend that a step requiring such a check be added into the permit, or a
question to that effect be included on the permit application form.
III.B.2.(a-g) - We suggest that information on enforcement actions taken be included among the
items to be reported on in the annual report.
III.C.1.c - The term “Structural stormwater BMPs” here and in the definitions section (p. 41)
could benefit from some additional clarification. Does this include green infrastructure practices
such as rain gardens? Does it include green infrastructure on private property? Would this
include underground BMPs installed by a retail store or mall?

Enclosure A, Page 2
III.D.1 and 2.a and 3 and 4 and 5 and 6 - We suggest that instead of requiring that permittees
“continue to develop and implement” the permit have language something like, “develop
revisions to their current program, as necessary, and continue to implement...” Otherwise it
sounds like they still have time to develop language to meet old requirements. Existing
permittees should already have programs in place and it should just be a matter of revising the
existing program to meet new requirements in their permit.
III.D.3.c.(4) - We suggest enhancing the requirement that “additional” inspections be required to
be more specific. Should high priority (i.e., higher risk) sewersheds or outfalls be inspected
annually?
III.D.3.c.(5)(b) - We suggest assigning a time frame for the "immediate notification of the
Minnesota Department of Public Safety Duty Officer..." (e.g., within 24 hours). Reporting
requirements should conform to the provisions of 40 CFR 122.41(l)(6).
III.D.3.c.(5)(c) - Would it be appropriate to define a time frame for implementation of "any
needed corrective actions"?
III.D.3.d.(6) - We suggest identifying the time required to complete the action to address the
discovered illicit discharges.
III.D.4.a.(2) - We suggest adding “and other pollutants” to the end of the sentence.
III.D.4.a.(4) - We suggest that "regular" be defined in terms of an actual frequency. It may also
be appropriate to incorporate an additional inspection after a significant rain event.
III.D.4.a - We suggest an additional provision be included requiring construction site owner/
operators to keep the site plans up-to- date with BMPs, stockpiles, etc.
III.D.4.f.(1) - We suggest also including "total acreage."
III.D.5.a.(4) – We recommend the following alternative wording for the first sentence of the first
full paragraph under mitigation provisions: Mitigation provisions for circumstances where is it
environmentally infeasible for the permittee or other owners and operators of a construction
activity to meet the conditions for post-construction stormwater management…” This
recommendation is based on the interpretation that mitigation is provided for when it is
infeasible to meet the performance standard, vs. when it is not “cost effective” to meet the
performance standards.
III.D.5.c.(1) – We suggest adding "DNR catchment area" after the location.
III.D.6 - We suggest additional language "to MEP" after "...or reduces the discharge of
pollutants."

Enclosure A, Page 3
III.D.6.a - We suggest additional language to include fueling stations and truck washing areas.
III.D.6.c.(1)(c) - We suggest adding "vehicle washing" to the list.
III.D.6.c.(1)(h) - We suggest including "application of pesticides, fertilizers and herbicides."
III.D.6.b.(5)(a) - We suggest it could be beneficial to define "routine" in terms of an actual
frequency.
III.D.6.b.(5)(b) - We suggest that "Non-routine" and "Emergency" should be treated and defined
separately. Non-routine repairs could be necessary when equipment breaks down unexpectedly,
but the response procedures and time for this could be different from when there are emergency
conditions. Regarding "emergency repairs" perhaps a time frame for repairs could be set out.
III.D.6.c.(6)(c) - We suggest that “recurring” be defined (does that mean annually, semiannually, etc.) and are there some topics for which recurring training should be required?
III.D.6.d.(3) – We suggest adding “employees in attendance” after “topics covered.”
III.F.2.d(1) - We suggest additional language be added addressing sample Chain of Custody
procedures and use of EPA methods from 40 CFR 136.
III.F.2.e - We suggest putting in a time frame for the "immediate notification of the Minnesota
Department of Public Safety Duty Officer" (e.g., within 24 hours). Reporting requirements
should conform to the provisions of 40 CFR 122.41(l)(6).
III.F.3.a.(7) - We suggest adding at the end of this sub-section, “and the dates when the
corrective actions were taken.”
III.G. - The permit does not establish requirements/timetables for communities to implement the
SWPPP in new areas added to the MS4 (e.g., an adjacent unincorporated area is annexed, or a
new subdivision is built). For example, facilities/operations in the new area need to be added to
the inventory of municipal operations, BMPs in the new area would need to be inspected, IDDE
inspections in the new area would need to be done. One way to address such situations would be
to say the SWPPP needs to be updated to encompass new community areas within x months of
the new area becoming of the municipality.
IV.A. - We suggest adding language that requires permittees to update their SWPPP, as
appropriate, based on the results of the Annual Assessment.
V.L. - We suggest after the word “permit” in the first sentence inserting “including high flow
bypassing.” If the control is being bypassed often the State should be informed about this in a
report.

bcc: Patrick Kuefler, Chief, 1, NPDES Programs Branch
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MnDOT Comments for Public Notice for the National Pollution Discharge Elimination System/ State
Disposal System General Permit for Small Municipal Separate Storm Sewer Systems and the Public
Notice for the Municipal Separate Storm Sewer Systems and the Public Notice for the Municipal
Storm Water Management Program Public Notice Process.
Part I.
Non-Stormwater Discharges
Permit Section: Part I.A.2.
Authorized Non-Stormwater Discharges
Concern:
This permit deviates from Federal definition and the definition found in the current permit.
Recommended Change:
We previously recommended that MPCA utilize the Federal definition 40 CFR §122.34(b)(ii) , which is also the
definition in the current permit MPCA has since revised the definition to more closely resemble the federal
definition although it is different and it is unclear as to what the difference means. We still recommend
utilizing the Federal definition. We also recommend adding the following discharges to the list of authorized
Non-Stormwater Discharges: discharges from dust control measures (required per the NPDES Construction
Stormwater permit), roof drains, and concrete diamond grinding and saw slurry (as authorized by the 2012
Minnesota Session Law, Ch. 172. Sec. 28).

Part II.
Permit Section: Part II.D.1.
A description of partnerships with another regulated small MS4(s) the applicant has entered into in
order to satisfy one or more requirements of this permit.
Concern:
Further clarification is needed as to the scope of partnerships which are required to be described.
Recommended Change:
Add to the end of D1 “… where the other MS4/ other party becomes fully responsible for meeting the
requirement”
Permit Section: Part II.D.6.
Concern:
Given the long term objectives of the TMDL goals, these annual reporting requirements seem excessively
restrictive. The phrase “compliance schedule” is misleading, because the focus and approach of TMDL
Implementation has been on adaptive management practices, not strict deadlines.
Recommended Change:
We ask that “compliance schedule” be deleted from this section.
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Part III.
Standard Operating Procedures and Enforcement Response Procedures
General Comment

Concern:
Spending time developing formal processes is not an effective use of resources, could subject us to
enforcement action, and does not allow flexibility in dealing with specific situations.
Recommended Change:
The procedures, actions and documents the permittee develops to manage its own program should not be
enforceable parts of this permit.

Regulatory Mechanism
Permit Section Part III A. General Comment
Concern:
MnDOT is not a municipality, and therefore, does not have the ability to adopt ordinances. MnDOT’s Standard
Specifications are a key component to MnDOT’s “regulatory mechanism”. We are near completion of revising
the Standard Specifications , which were last revised in 2005. We do not plan to revise the standards again
for at least five more years. As such they would not be updated to reflect many of the items required under
the “regulatory mechanism” provisions of this permit.
Recommended Change:
If MPCA will not offer a MS4 permit tailored to the Department of Transportation, linear entities, or nontraditional MS4s, the proposed permit needs to allow much greater flexibility for non-municipal permittees,
who lack the authority to develop ordinances.
Permit Section: Part III. A.
1.a. Written Notices
1.b. Escalated Enforcement Measures
2. All enforcement conducted by the permittee pursuant to the ERPs shall be documented.
Documentation shall include, at a minimum, the following…
Concern:
Verbal warning has been removed. Is this no longer an acceptable ERP? A verbal warning is the standard first
step in dealing with construction contractors. Could inspection notes suffice for the documentation
requirement?
Recommended Change
Edit the draft to reflect the current construction practices, which already provide a documented record.
Include Verbal Warning, but also accept Inspection Notes as permissible documentation.
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Enforcement Response Procedures
Permit Section Part III.B. General Comment
MnDOT is not a regulatory agency, and therefore, does not have a formal system or process for escalating
permit non-compliance issues.
Permittees, especially non-municipal permittees, need flexibility in developing and implementing Enforcement
Response Procedures (ERPs). The permit should not force a rigidly prescriptive ERP, such as with the
requirement for timeframes. Each enforcement action is unique and may require a different approach and
timeline. ERPs should not be considered enforceable provisions of the permit.

Mapping and Inventory
Permit Section: Part III.C.1.
Concern:
The scope of the system to be mapped has increased (e.g. previously all pipes greater than 24 “, now 12”).
This may require an extensive remapping effort. The timeline in table 3 requires the new map to be complete
within 2 years. This may not be enough time.
Recommended change:
Retain exiting scope of system to be mapped. Allow a longer time for mapping to be complete.
Permit Section: Part III.C.1.
d. All receiving waters
Concern:
The definition for “receiving waters” is insufficient in this case.
Recommended Change:
Please clarify that “all receiving waters” means waters that directly receive MS4’s water via a ditch or piped
connection, not sheet flow. Please clarify that “receiving waters” are those waters within the MS4’s
jurisdiction. Also see comment on change to definition of receiving water.
Permit Section: Part III.C.2.a.(2)
Concern:
The reference to “lakes” goes beyond the Session Law’s inventory requirement.
Recommended Change:
Remove the term lake, in order to remain consistent with 2009 Minnesota Session Law, Ch. 172. Sec. 28. Only
those “constructed storm water ponds and wetlands or natural ponds used for the collection of stormwater via
constructed conveyances…’ which have the potential for contamination with polycyclic aromatic hydrocarbons
from the use of coal tar sealant products would need to be included in the inventory.

Public Education and Outreach

Permit Section: Part III.D.1. General Comment
MnDOT believes that the education of the public would be more effective through a consistent message led in
a statewide effort by the MPCA, instead of individual MS4s. The Education and Outreach directives are too
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prescriptive. As a Non-Traditional MS4, MnDOT needs flexibility in designing and implementing our education
and outreach goals.
Permit Section: Part III.D.1.a.
(1) At least (3) high priority stormwater-related issues to be emphasized for education and
outreach during this permit term.
(2) How to reduce pollution in stormwater discharges through proper management and disposal
of pet waste, household chemicals, yard waste, and deicing materials.
Concern:
It appears that 3 priority stormwater-related issues need to be emphasized in addition to those stated in
subpart (2). This is excessive. Also, it is confusing to the public on why their state Department of
Transportation is spending tax dollars to educate them on such issues as the proper disposal of household
chemicals or yard waste. The MPCA needs to acknowledge that a significant number of the permittees are not
municipalities.
Recommended Change:
In the absence of a statewide program led by MPCA, allow the permittees the flexibility to decide which
outreach messages fit with their programs and their mission.
Permit Section: Part III.D.1.b.
(2) Measurable educational goals
Concern:
Not all of the acceptable outreach methods (i.e. brochures and PSAs) can be measured in meaningful ways
without expending a tremendous amount of resources.
Recommended Change:
Change the language for (2) to read “Measurable educational goals, where possible”
Permit Section: Part III.D.2.
Concern:
There is inconsistent terminology, switching between “SWPPP” and “SWPPP document”, causing confusion on
the intent of this public participation/involvement measure.
Recommended Change:
Change all references of “SWPPP” to “SWPPP document”.
Permit Section: Part III.D.3.(c)
Concern:
The SOPs outlined are extensive and prescriptive
Recommended Change:
The MS4s should have flexibility in determining the type and content of any SOP they develop. As stated
earlier, SOPs should not be enforceable provisions of the permit.
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Permit Section: Part III.D.3.(c)
Concern:
Standard Operating Procedures are already explained thoroughly under Part III D.6.c. It is confusing to have
clarifications and additional expectations of SOPs throughout the permit.
Recommended Change:
Provide consistency throughout the document, to reduce confusion. It would be best to keep all expectations
of the SOPs in the SOP section of the permit (Part III D.6.c.).
Permit Section: Part III.D.3.c.(5)
(a) Expedited response time…
Concern:
This is difficult to measure. All SOPs for an accident or threat of permit non-compliance are assumed to be
responded to in an urgent manner. This message is also conveyed in training.
Recommended Change:
Eliminate “Expedited response time”
Permit Section: Part III.D.3.c.(5)
(b) Procedures for responding to spills, including emergency response procedures…
Concern:
The term “emergency response procedures” is too broad.
Recommended Change:
Replace “emergency response procedures” with “ emergency hazardous material spill responses”.
Permit Section: Part III.D.3.c.(5)
(c) Procedures for responding to spills, including emergency response procedures to prevent spills
from entering the small MS4…
Concern:
There are allowances (Other category) of acceptable ERPs for non-traditional MS4s. This section requires that
MS4s utilize certain ERPs that are impossible for a department of transportation, which is not a regulatory
agency, nor has the enforcement capability of a municipality, to implement. MnDOT calls the MPCA or the
respective city when we detect an illicit discharge.
Recommended Change:
Delete all after “including emergency response procedures”.
Permit Section: Part III.D.3.c.(5)
(C) When the source of the illicit discharge is found, the permittee shall use the ERP required by Part
III.B (if necessary)…
Concern:
There are allowances (Other category) of acceptable ERPs for non-traditional MS4s. This section requires that
MS4s utilize certain ERPs that are impossible for a department of transportation, which is not a regulatory
agency, nor has the enforcement capability of a municipality, to implement. MnDOT calls the MPCA or the
respective city when we detect an illicit discharge.
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Recommended Change:
Delete all wording after “(if necessary)” and allow permittees to define our ERPs.

Illicit Discharge Detection and Elimination (IDDE)
Permit Section: Part III.D.3.c.(4)
Procedures for locating priority areas…including at a minimum evaluating land uses…and areas with
storage of large quantities of significant materials…
Concern:
Requiring a land use analysis for all of MnDOT’s urbanized areas is extremely costly.
What is the definition of “large quantities”?
Requiring additional inspections for areas identified as having a “higher” likelihood needs clarification. For
instance if there are 10 areas, 9 could have a higher potential than the 10th.
Recommended Change:
Change the land use analysis from a minimum requirement to an option. Clarify the phrase “large quantities”.
Allow MS4s the ability to determine which areas need additional inspections.

Construction Stormwater Runoff Control
Permit Section: Part III D. 4.
General Comment
By focusing on “volume”, “peak flow rates”, and “total stormwater volume”, MPCA is treating permittees as a
point source discharger . Construction sites are much less likely to have blowouts and accidental releases when
the contractor puts their efforts into dissipating flow into sheet flow. If there are too many requirements
related to the outlet points, they will have less time and resources to devote to preventative efforts.
Permit Section: Part III.D.4.a.
A Regulatory Mechanism(s)…shall require that owners and operators of construction activity
develop site plans that must be submitted to the permittee for review and approval, prior to project
initiation…
Concern:
This is a clear duplication of the NPDES Construction General Permit, which violates previous pledges MPCA
has made to lessen the permitting burden and streamline permitting processes.
Recommended Change:
Revise Section 4 to reduce duplication with other NPDES permits.
Permit Section: Part III.D.5.a.(2)(c)
c) For new development or redevelopment projects, a reduction or matching of peak flow rates
from the existing 1, 2, 10, and 100 year, 24 hour, storm events on the site of each construction
activity.
Concern:
It is unclear why this language was removed.
Recommended Change:
Add this language back in, as rate control is a critical piece of erosion control.
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Active Karst Features
Permit Section: Part III.D.5.a.(3)(a) 2)
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst features
Concern:
The phrase “active karst features” is very vague.
Recommended Change:
Please define the features referred to as “active karst features”

Drinking Water Supply
Permit Section: Part III.D.5.a.(3)(a) 2)
c) Areas within a Drinking Water Supply Management Area
Concern:
In the Metro area, the Drinking Water Supply Management Area is very large. The watersheds within the
Metro area require infiltration and do not have any limitations for Drinking Water Supply Management Areas.
It is unclear how MnDOT could still comply with the Metro Area Watershed Organization Standards for our
construction projects, which require infiltration, and meet this proposed MS4 requirement as well. Another
question is that the impact of infiltration of stormwater on drinking water is obviously a concern to the MPCA,
or you wouldn’t have added this requirement to the permit, so what happens in the rural areas of Minnesota
where there is no one checking on the impacts to private well systems? As you know, private well systems are
also shallower than public well systems.
Recommended Change:
This section needs to be removed or the MPCA needs to require all of the Watershed Organizations to have
the same standard as this prior to the issuance of this permit. This is another reason why alternatives to
infiltration and volume control need to be available to the designer.

Infiltration in Contaminated Areas
Permit Section: Part III.D.5.a. (3)(a) 1) d)
Areas where high levels of contaminants in the soil or groundwater will be mobilized by the
infiltrating stormwater.
Concerns:
The MPCA and Department of Health are responsible for ensuring groundwater in Minnesota. It is
unreasonable to place the responsibility onto each MS4 permittee. The MPCA has heard numerous concerns
expressed about stormwater infiltration practices’ impact on groundwater. This issue has been overlooked
and not addressed.
Recommended Change:
The state agencies in charge of groundwater protection need to assess the impacts of infiltration practices on
stormwater. This language should be removed from the permittees responsibility.

7

Permit Section: Part III.D.5.a.(3)(a) 3) (b) 2)
The owner and/or operator of a construction activity implements, to the MEP, volume reduction
techniques, other than infiltration, (e.g. evapotranspiration, reuse/harvesting, conservation design,
and green roofs) on the site of the original construction activity that reduces stormwater discharge
volume, but may not meet the conditions for post-construction stormwater management…
Concern:
This section was added as an exception for linear entities, however, the “tools in the toolbox” listed
(evapotranspiration, reuse/harvesting, conservation design, and green roofs) are not applicable to linear
projects. Additionally, there is concern that no off-ramp from infiltration exists if a permittee cannot
incorporate other volume reduction techniques. This would force a permittee into a noncompliance, or an
individual permit situation.
Recommended Change:
Please revise this list to include alternative BMP’s such as filtration, iron fillings, two-celled ponds – basically
anything that can achieve both water quality and rate control. Please provide a clear off-ramp when there is
no opportunity to incorporate volume control measures.

Mitigation Provisions
Permit Section: Part III.D.5.a.(4)
Concern:
Volume needs to be added in this section in addition to TSS and TS. If you can’t achieve TSS and TP on a
project, you certainly won’t be able to achieve volume control either. There are lots of things that can be done
for TSS and TP removal, for linear entities, there are not many things that can be done for volume control.
Recommended Change:
MPCA allows off-site mitigation for TSS and TP – you should also allow mitigation for volume off-site. When
you meet volume on a project site – it is easy to meet TSS and TP as well.
Permit Section: Part III. D.5.a.(4)(a)
Mitigation may be implemented at a location separate from the original construction activity, but
must be in the same Department of Natural Resource (DNR) catchment area or the next adjacent
DNR catchment area upstream...
Concern:
Catchment areas are very small and provide very limited options for mitigation, especially in urbanized areas
where land is expensive or completely developed.
Recommended Change:
Allow a larger geographic mitigation area.
Permit Section: Part III.D.5.a.(5)
Concern:
This section talks about a legal mechanism between the MS4 permittee and the adjacent owner of the
stormwater BMP’s for BMP maintenance. How is a public, non-traditional MS4 going to do this with private
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entities? This legal mechanism should reside with the city/township in which the development and associated
stormwater BMP’s are constructed.
Recommended Change:
Please change the first paragraph from “that are directly connected to the permittees MS4” to “that reside
within the city/township MS4”.
Permit Section: Part III.D.5.c.
Post-Construction Stormwater Management program documentation
The permittee shall document the following…
Concern:
What does “document” mean? Does this mean keep a record for x number of years, or put in the Annual
Report? Hopefully, it means keep a record for x number of years as MnDOT has hundreds of developments
adjacent to its’ right-of-way each year.
Recommended Change:
Please clarify “document”

TMDL Reporting
Permit Section: Part III.E.
For each applicable WLA…The permittee shall demonstrate continuing progress toward meeting
each applicable WLA on a form provided by the Commissioner…
Concern:
This form should have been provided with the permit draft. It is impossible to comment on a missing
supplement to the permit.
Recommended Change:
Provide the permittees a chance to comment on the form when it is available. This is part of our permit
obligations and should have been part of the draft permit package.

Pollution Prevention/Good Housekeeping For Municipal Operations
Permit Section: Part III.D.6.a.
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of permittee owned/operated
facilities that may include
Concerns:
The requirement of keeping an “electronic” facilities inventory could be a burden to small organizations.
Recommended Change:
Take out the term “electronic”.
Permit Section: Part III.D.6.a.
b. Facilities Inventory
…street repair and maintenance sites;…
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Concerns:
The phrase “street repair and maintenance sites” could essentially be our entire road system over time.
Recommended Change:
Delete the phrase “street repair and maintenance materials and equipment storage”.

Standard Operating Procedures
Permit Section: Part III.D.6.c. General Comment
Concern:
The SOPs outlined are extensive and prescriptive
Recommended Change:
The MS4s should have flexibility in determining the type and content of any SOP they develop. As stated
earlier, SOPs should not be enforceable provisions of the permit.
Permit Section: Part III.D. 6. c.
(2)…The Permittee shall develop an assessment process…for the purpose of determining the TSS and
TP treatment of stormwater.
Concerns:
This section asks the permittee to develop an assessment process to determine the TSS and TP treatment
effectiveness of all permittees ponds. It is unclear what is required of the permittee.
Recommended Change:
Clarify whether the permittee’s collection of the data listed in this section constitutes the assessment.
Permit Section: Part III. D.6.d.(2)(b) 3)-4)
3) Laboratory methods and results from any testing of sediment from each removal activity.
4) Methods used, and locations of final disposal of sediment from each stormwater pond.
Concern:
This language resembles the Dredged Material Guidance.
Recommended Change:
Remove this language, because the Guidance document should remain a recommendation and not a required
part of the permit.
Permit Section: Part III. D. 6. c.
(3) Inspections
(4) Annual Inspection Frequency Adjustments (if applicable)
Concern:
MnDOT has numerous structural BMPs including over 500 pounds in the Metro District . The pond and outfall
inspection frequency is once per permit cycle (this should be included in Appendix A Table 3), however, it may
be a challenge to inspect all other structural BMPs, including infiltration/filtration, annually.
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Recommendation:
The Stormwater BMPs (other than ponds and outfalls) should be required to be inspected no more often that
every 2 years . The permittee should determine if more frequent inspections are needed for problem sites.

Waste Load Allocations
Permit Section: Part III. E.
…The permittee shall demonstrate continuing progress toward meeting that WLA…
Concern:
MPCA has not clearly defined the process to determine whether permittees have met their Waste Load
Allocation goals.
Recommended Change:
Provide clarification on when a permittee’s obligations towards a TMDL are fully met.

Definitions and Abbreviations
Permit Section: App. B.
31. “Receiving Water”
Concern:
The current definition does not clearly state that the receiving waters are within the MS4’s jurisdiction.
Recommended Change:
Add “the first downstream” before “any lake”. And add “directly” after “discharges”
Permit Section: App. B.
33. “Redevelopment”
Concern:
How is 15% measured? By X and Y coordinates? Or by X, Y, and Z coordinates?
Recommended Change:
Please clarify.
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Suite 300
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Jesse Carlson, WSB & Associates, Inc.
Jennifer Hildebrand, WSB & Associates, Inc.
Jeff Peters, WSB & Associates, Inc.
Todd Hubmer, WSB & Associates, Inc.
Peter Willenbring, WSB & Associates, Inc.

July 23, 2012

Duane Duncanson
MS4 Permit Writer
Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, Minnesota 55155
Re: Comments on the Draft NPDES/SDS General Permit for Small MS4s
Dear Mr. Duncanson:
Please consider this letter as our formal comments on the proposed new rules referenced above. We
are submitting these comments on behalf of WSB and our small Municipal Separate Storm Sewer
System (MS4) clients. We have reviewed the draft document and request the MPCA give consideration
to incorporate the following comments. In order to provide constructive suggestions for the agency’s
consideration, we have also provided some requested solutions to these same items.
1. Permit Section: Page 5, Part II.D.1
MS4 communities often have partnerships with other organizations to fullfill their MS4
obligations' i.e. private snow plow contactors, soil and water conservation districts, etc. We
understand that the intent is to only require reporting on partnerships with other MS4 regulated
entities.
Requested Consideration:
The MS4 permit should be revised to include language that clarifies that reporting is only
required for partnerships with other MS4’s and that all partnerships are encouraged.
2. Permit Section: Page 6, Part II.5.b
The target schedule for implementation of BMPs associated with TMDLs should not include a
requirement for months and years. It would be difficult/ impossible to estimate the exact
timeline for implementation of BMPs.
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Requested Consideration:
The language should be revised to not include an implementation schedule that is not specific to
months and years.

3. Permit Section: Page 6, Part II.D.6.c
This language requires that the permittee commit to implementation of BMPs beyond the 5
year permit term. The permittee should only have to commit to timelines that fall within the
permit timeframes.
Requested Consideration:
The draft MS4 permit should be revised to only include a schedule that is within the terms of the
permit timeframe.
4. Permit Section: Page 8, Part III, Second Paragraph
MS4 communities use partnerships from more than just other governmental agencies. The
language in the draft MS4 permit implies that partnerships are limited to other governmental
agencies.
Requested Consideration:
The permit language should be modified to state that all partnerships are encouraged and that
only the partnerships with other MS4 communities are required to be documented and be
reported on.
5. Permit Section: Page 12, Part III.D.3(4)
It is the responsibility of each MS4 community to establish procedures and methods to identify
illicit discharges that are occurring in their community. The remainder of this permit language
should only be included in a guidance document.
Requested Consideration:
Modify the permit language to only require that MS4s establish procedures for locating priority
area and remove the remainder of the language and have it in a guidance document.
6. Permit Section: Page 14, Part III.D.4
The section should include a requirement for how to manage construction sites prior to winter
shut down.
Requested Consideration:
Include permit language for how construction sites should be managed prior to winter shut
down.
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7. Permit Section: Page 14, Part III.D.4(7)
Final stabilization can include a multitude of options and should not be limited to the
establishment of perennial vegetated cover, i.e. mulch, landscaping, etc.
Requested Consideration:
The permit should be modified to require final stabilization and give the permittee the flexibilty
to establish what that is.
8. Permit Section: Page 15, Part III.D.5.a(2)
The permit requires that the highest preference be given to projects using green infrastructure
techniques. We aggree that where feasible implementing green infrastructure techniques can
be an effective tool in managing stormwater; however, feel that preference should be based on
the needs of the downstream resources. For example if a decision is made to infiltrate the first
inch of runoff from impervious surfaces this could have a negative impact on the hydrology of
the downstream water body.
Requested Consideration:
The MS4 draft permit should be revised to require that a post‐construction stormwater
management program should be developed that requires the use of any combination of BMPs.
9. Permit Section: Page 15, Part III.D.5.a(2)(a)(b)
A definition for pre‐project conditions should be provided in the definitions. It is our
understanding that this applies to the conditions of a site as it is today and does not refer back a
previous date in‐time.
Requested Consideration:
Provide a definition in the permit that clarifies when the pre‐project conditions begin.
10. Permit Section: Page 16, Part III.D.5.a(3)(a)1)
Limitations should also include language about when infiltration impacts the hydrology of
downstream resources.
Requested Consideration:
Modify the limitations to also include when infiltration impacts downstream hydrology.
11. Permit Section: Page 17, Part III.D.5.a.(3)(a)2)d)
Please provide an explanation for why infiltration cannot be used in areas where infiltration
rates are determined to be more than 8.3 inches per hour. Should this be combined with some
other factors such as depth to bedrock, vulnerable wellhead protection areas, hot spots, etc?
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Requested Consideration:
Provide an explanation for why this restriction is being included in the proposed permit
language. If justification is not available then this restriction should be eliminated.
12. Permit Section: Page 17, Part III.D.5.a(3)3)
The permit states "The permittee's regulatory mechanism(s) shall ensure that a reasonable
attempt be made to obtain right‐of‐way during the project planning process".
Requested Consideration:
It is difficult from the language to determine what is considered a "reasonable attempt". Please
provide further guidance on what will be considered acceptable.
13. Permit Section: Page 17, Part III.D.5.a(4)
The permit states "Mitigation provisions for circumstances where the permittee or other owners
and operators of a construction activity cannot “cost effectively” meet the conditions for post‐
construction stormwater management".
Requested Consideration:
It is difficult from the language to determine what is considered a "cost effectively". Please
provide further guidance on how this will be evaluated.
14. Permit Section: Page 23, Part III.D.6.d(2)(b)4)
The permit requires that the final location of the disposal of sediment from each stormwater
pond be identified; however no mention of acceptable locations is identified in the permit.
Requested Consideration:
What are the acceptable methods to dispose of dredged material. If an MS4 disposes of the
material in an approved landfill does the MS4 maintain any liability?
15. Permit Section: Page 23, Part III.E.2
What if an organization lists BMPs in their SWPPP and then they are able to meet their WLA
using other projects, etc? Would they be obligated to do these projects regardless?
Requested Consideration:
Modify the permit language to allow other projects to be implemented in‐place of previously
identified projects.
16. Permit Section: Page 24, Part III.F.1.a(2)
A chemical treatment system should not be limited to being treated within the conveyance
system and structural stormwater BMPs. There are examples in the state where water is being
pulled from a lake ran through a treatment system and then discharged back into the lake.
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Requested Consideration:
This permit language should be modified to allow flexibility that will not restrict how treatment
system can be implemented.
17. Permit Section: Page 24, Part III.F.1.b(3)
The permit requires a minimum width for maintenance access.
Requested Consideration:
This should be deleted to allow flexibility during design.
18. Permit Section: Page 24, Part III.F.2.a
The draft permit states "During operation, a designated responsible person shall perform visual
monitoring of the treatment system for proper performance at least once every seven (7) days,
and within 24 hours after a rainfall event greater than 0.5 inches in 24 hours. Following visual
monitoring which occurs within 24 hours after a rainfall event, the next visual monitoring must
be conducted within seven (7) days after that rainfall event”.
Requested Consideration:
1. This is an intensive monitoring requirement for the implementation of a stormwater
chemical treatment system. We suggest that this requirement be modified to be less
frequent.
2. Flexibility shall also be written into the permit to allow this schedule to be modified
once the baseline conditions for the system have been established.
19. Permit Section: Page 25, Part III.F.2, Table B‐1
The permit requires that weekly monitoring be done for TP, dissolved phosphorus, dissolved
iron, and TSS at the upstream, chemical feed, and downstream locations for chemical treatment
systems. This will be a burdensome and costly component of implementing a very effective BMP
in meeting TMDL requirements. This will be especially true in the case of small treatment
systems where this monitoring requirement would be cost prohibitive.
Requested Consideration:
1. The frequency should be reduced to less frequent and the parameters that are tested
for should be based on the system design. Flexibility should be written into the permit
that will allow this to be determined during the design.
2. Flexibility shall also be written into the permit to allow the monitoring schedule and
parameters to be adjusted once the baseline conditions for the system have been
established.
3. For smaller treatment systems this monitoring requirement would be cost prohibitive.
Less rigorous requirements should be established for smaller systems based on the
volume of water being treated.
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We respectfully request that the MPCA take into consideration the requests for consideration provided
in this comment letter.
Sincerely,

Jesse Carlson
Cc:

Jennifer Hildebrand
Jeff Peters
Todd Hubmer
Pete Willenbring
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July 23, 2012
Duane Duncanson
MPCA
Municipal Division
Stormwater Policy & Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55115-4194

duane.duncanson@state.mn.us

Dear Mr. Duncanson:
I am writing to provide the Town of Duluth’s (a rural township, not the City of Duluth) comments on
MPCA’s proposed MS4 regulations. We generally agree with many of the comments made by the
Minnesota Cities Stormwater Coalition (MCSC), but would like to use this comment opportunity to
note specific considerations for our small MS4. We do not see that the changes proposed by MPCA
since the last draft have done much to address our previous comments regarding the problems with
and potential inappropriateness of the draft permit for small MS4s like Duluth Township and others
around the state. Accordingly, I am repeating here many comments we submitted during the previous
comment period of July 2011.
Let me begin by saying that our Township contains several trout streams, and we are very interested in
maintaining their health. Accordingly, we are willing to invest effort where doing so will provide
commensurate benefit to our streams. While we appreciate that MPCA is trying to be responsive to
mandates imposed by the USEPA, we are very concerned about the way MPCA is planning to
implement the MS4 program. As is explained in detail below, it is inappropriate for a community of
our size and type, and it imposes burdens that are unreasonable for a community with our limited
resources. We are asking MPCA to recognize that a “one size fits all” approach to its storm water
program is not appropriate, and to amend its approach to recognize that what might be sensible for an
urban setting is not sensible for a rural township.
As background, Duluth Township is a rural township of 46.5 square miles with a population of only
1,723 residents (that averages to about 17 acres per resident). Most of the township is zoned for
minimums of 35, 9 or 4.5 acres. Only a small area allows lot sizes down to 2 acres. Clearly we do not
fit the mold of a community with a high percentage of impervious surface and the attendant storm
water management issues. The Township was identified as an MS4 because of a very short stretch of

road that has a higher housing density; while this area constitutes less than 1% of the Township area, it
made the entire 46.5 square miles of the township part of an MS4.
Because MPCA’s proposed MS4 regulations treat all MS4s equally, our township is subject to the same
requirements as the City of Minneapolis, which is simply inappropriate. Our only stormwater-related
infrastructure are the ditches associated with 12 miles of gravel road, and a rain garden at our
community center. Only about 0.5 miles of township road is in an area of density sufficient to warrant
MS4 designation. Our annual road budget is $70,000, which includes snow removal, grading, and
repair/improvement. With all due respect, to require our Town to respond to the intensity of
requirements outlined in the proposed rules is simply unreasonable.
While we are a rural township, we have put considerable effort into our zoning regulation, which is
generally held to be quite progressive. It includes explicit limitations on impervious surfaces, and has
special regulations that apply to steep slopes and erosion hazard areas. Our ordinance is also
compliant with the North Shore Management Plan. We feel we have good institutional protections in
place to protect our streams. We are concerned that the intensive monitoring and reporting
requirements of the proposed MS4 regulations increase effort and expense without actually increasing
protection of our waters.
In previous exchanges, MPCA staff have suggested that small MS4s like ours “partner” with larger
MS4s to meet the new requirements. While we do participate in the Regional Stormwater Protection
Team, the idea that an entity such as the City of Duluth would increase their workload to satisfy the
MS4 requirements for Duluth Township does not seem reasonable. What would possibly motivate the
City of Duluth to provide that service to the Town? We have nothing to offer the City to form the basis
for a “partnership.”
The remainder of this letter contains detailed comments on specific portions of the proposed
regulations. But from a broad view, our comments are the following:
1) The classification of Duluth Township as an MS4 is not consistent with a program focused on areas
with high storm water runoff potential.
2) Even if Duluth Township is classified as an MS4, the associated actions, monitoring, and reporting
requirements should only apply to the area of the Township with sufficient population density to
warrant concern over storm water management. At most, focused storm water management is
needed only for a tiny fraction of the Township, not all 46.5 square miles. It does not make sense to
have requirements triggered by higher population density apply to areas of the town with sparse
development. Doing so creates administrative and financial burden without any meaningful benefit to
the environment.
3) MPCA needs to realize that a “one size fits all” approach to MS4 requirements is simply not feasible,
and presents an unreasonable financial and administrative burden on small communities like ours. Nor
is the suggestion to “partner” to meet the requirements feasible. We would like MPCA to adjust their

approach to a tiered system that scales the intensity of the storm water management requirements to
population density and/or percentage of impervious surface.
Detailed comments:
1. We agree with MCSC that the forms referred to that will be required for MS4’s to fill out and
submit should have been made available for us to review. It is quite likely that these forms will
require large amounts of staff time.
2. MCM 4 construction stormwater control:
a. The new construction stormwater control requirements for construction sites larger than 1
acre appear quite daunting for our small township and staff. We support the language and
changes proposed by MCSC on this issue.
b. The number of SOPs that must be written is daunting for a very small staff. Perhaps MPCA
could set some minimums that have to be exceeded before an SOP is required (for example,
storing more than xx lbs of deicing material, or maintaining stormwater ponds of more than
xxx volume).
3. MCM 5 post-construction discharges: Measuring or calculating hydrologic changes in volume,
duration, and velocity are not easy and require specific expertise which our township currently
does not have on staff. In addition, this would require quite a bit of time above and beyond that
already spent examining plans and inspecting sites. It seems quite unlikely that a small township
with as limited staff as ours would be able to do sufficient inspections to determine whether or not
performance standards for hydrology, TSS, TP, or velocity are being met.
4. MCM 6 good housekeeping: Again, as in MCM 4, the writing of all these SOPs with our limited staff
and very limited expertise will be quite difficult.
5. Mechanisms to document behavior change: Behavior changes are notoriously difficult to accurately
assess and document, and would require that an MS4 have some staff time to devote to such tasks.
The burden of this requirement for our township would be expensive and probably an onerous
time burden for which we do not have the staff nor the expertise.
6. Outfall inspections: We have found that inspecting our ditch system and its discharge points is most
effective in the spring after snowmelt when there is little vegetation and any spring runoff erosion
is more visible. Please allow such practical considerations to be taken into account for outfall
inspections.
7. Illicit discharges: We agree with MCSC that the amount of effort requested to be spent on illicit
discharges seems to greatly exceed the potential problem. The effect of this would be to expend
some of our very scarce staff and volunteer time on something that has little effect on improving
stream and Lake Superior’s condition.

8. Please note that our township does not have the equipment, expertise on staff, or manpower to
measure volume, velocity, and peak flow rates of runoff. Although we agree that stormwater
volume is a problem, it is very difficult and expensive to tackle, placing it outside the realm of
feasibility for our little township. Thus, we also agree with MCSC’s comments on the issue of
stormwater volume control.
9. Employee training: We agree with MCSC that it is inappropriate that all employees receive all the
training listed. Instead, training should be consistent with the employee’s duties and relate
primarily to stormwater protection.
10. Requirement to show compliance with TMDL waste load allocation: Our WLA for the Knife River
TMDL will be in the form of an amount of stormwater discharge through our < 12 miles of township
roadside ditches. Volumes are not easy to calculate, and the monitoring required would be quite
labor-intensive. We have no way to measure this discharge because we have so few staff, none of
whom are trained in this, and we have no appropriate equipment. Thus we have no way to show
compliance or noncompliance. In addition, we agree with MCSC’s comments on this subject.
11. Cumulative reductions in loading for pollutants of concern: These are very difficult to estimate and
we do not have the expertise on staff to determine these for any that should apply to our MS4.
12. We concur with MCSC that the definition of “pipe” in the definitions section should include the
distinction that culverts are not “pipes”.
Thank you for considering our comments and concerns.
Sincerely,

David R. Mount, Ph.D.
Chair, Duluth Town Board of Supervisors

July 17, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Buffalo
We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.
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Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
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6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
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conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Bradley C. DeWolf, P.E.
City Engineer

July 17, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
St. Francis
We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.
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Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.

Duane Duncanson
July 17, 2012
Page 3

6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
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conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Bradley C. DeWolf, P.E.
City Engineer

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who

Duane Duncanson
July 18, 2012
Page 4

currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.

Duane Duncanson
July 18, 2012
Page 3

5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 17, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Isanti
We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.
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Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
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6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
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conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Bradley C. DeWolf, P.E.
City Engineer

July 17, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Litchfield
We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.

Duane Duncanson
July 17, 2012
Page 2

Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
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6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
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conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Bradley C. DeWolf, P.E.
City Engineer

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who

Duane Duncanson
July 18, 2012
Page 4

currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.

Duane Duncanson
July 18, 2012
Page 3

5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.

Duane Duncanson
July 18, 2012
Page 5

11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 18, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Deer River
Deephaven
Greenwood
Louisville Township
Mound

North Mankato
Orono
St. Bonifacius
Waconia
Woodland

We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
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2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph. A realistic extended sunset date
should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
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5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
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currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather than a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
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11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,
BOLTON & MENK, INC.

William R. Douglass, P.E.
Principal
Water Resources Group Manager
WRD/wrd

July 17, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of our MS4 client communities as listed below:
Big Lake
We have reviewed the draft General Stormwater Permit (MNR040000) for Small Municipal Separate
Storm Sewer Systems (MS4s). These Cities hereby officially request consideration of the following
concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed, these
communities will likely take an interest in the draft permit and may have very legitimate
comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.
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Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.
5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
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6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: Although green infrastructure is currently
considered a positive design consideration, the scope of this permit is to ensure that receiving
waters are not adversely impacted by MS4s. We believe it is inappropriate for MPCA or EPA
to dictate specific means and methods of achieving the goal of cleaning the water. It is more
appropriate to reference the Minnesota Stormwater Manual for the various design
considerations and to stress the positive aspects of green infrastructure in other materials
outside of the permit. The preference toward green infrastructure should be through public
education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
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conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Bradley C. DeWolf, P.E.
City Engineer

July 20, 2012

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N
St. Paul, MN 55155-4194
RE:

Comment Letter
Draft General Stormwater Permit for Small Municipal Separate Storm Sewer Systems (MS4s)

Dear Mr. Duncanson:
On behalf of the City of Jordan, we have reviewed the draft General Stormwater Permit (MNR040000)
for Small Municipal Separate Storm Sewer Systems (MS4s). Jordan hereby officially requests
consideration of the following concerns associated with the proposed permit modifications.
1. The comment period for this draft of the MS4 permit ends on July 23, 2012. We understand that
new MS4s will be added to the list that will be required to submit permits. We further understand
that the MPCA is not required to inform newly added communities of their MS4 status prior to
the end of the comment period.
Requested Action: Notify all new MS4s of their newly added status, and extend the
comment period to ensure that all newly added MS4s have at least one month to review the
Draft MS4 permit and submit timely comments for consideration in the Final Draft.
Specific Reason for Requested Action: We feel it is irresponsible for MPCA to keep any
newly added MS4s uninformed of how this draft permit will affect them. If informed of a
revised MS4 status, the City of Jordan may take additional interest in the draft permit and may
have additional legitimate comments that may not be otherwise considered.
2. Part II.C says, “Existing permittees were required to submit Part 1 of the permit application prior
to the expiration date (May 31, 2011) of the Agency’s small MS4 general permit . . .”
Requested Action: Clarify the intent of this paragraph with deadlines that have not already
passed. A realistic extended sunset date should be given.
Specific Reason for Requested Action: The given expiration date has already passed and the
current language has no meaning or relevancy. It is our understanding that the existing MS4s
are working under an automatic extension of the 2006 permit.
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3. Part II.D says, “The SWPPP document shall be submitted on a form provided by the
Commissioner. . .”
Requested Action: Provide a copy of the proposed form with the permit document in an
Appendix and allow public comment on this key component of the permit.
Specific Reason for Requested Action: Since the SWPPP document is an integral part of the
permit, and since the SWPPP must be provided on a form provided by the Commissioner, it
should be included in the viewable permit documents that are considered by the public during
the comment period, and not edited later without comment.
4. Part II.D.2 says, the submitted SWPPP document shall include “ . . . A description of all
Regulatory Mechanism(s) (e.g., contract language, an ordinance, permits, standards, etc) the
applicant has developed, implemented, and enforced that satisfies the requirements of each
program specified under Part III.D.3, 4, and 5. The description shall include the type(s) of
Regulatory Mechanism(s) the applicant has in place at the time of application that will be used to
satisfy the requirements.”
Requested Action: Revise this language to remove the need to include this information with
the submitted SWPPP.
Specific Reason for Requested Action: The current MS4s have extensive ordinances with
embedded enforcement mechanisms. This language is ambiguous in that “and enforced”
implies that all enforcement actions taken to date should be described. The requirement of a
description of the “Regulatory Mechanism(s) the applicant has in place at the time of
application” is also above and beyond the reasonable requirement. It should be sufficient that
the City has documentation of its ordinances, penalties and associated enforcement actions.
This documentation should be readily available during an audit and not listed on a document
that is renewed every permit cycle. To list them out in the SWPPP will only provide a single
snapshot in time. Perhaps the need for this requirement would be more obvious if a copy of
the SWPPP document form was available. As it is now, this requirement appears to be an
Executive Summary of the work completed in the previous permit cycle.

5. Part II.D.2 also says, “the applicant shall describe tasks and corresponding schedules necessary
to satisfy the permit requirements in accordance with the schedule in Appendix A, Table 3 (new
permittee applicants). . .” Table 3 does not exist.
Requested Action: Insert the intended Table 3 and allow sufficient time for public comment.
Specific Reason for Requested Action: Although this is considered a draft permit, the public
has a right to view and comment on all aspects of the permit. Specific referenced
requirements should not be excluded from the information on which the public is allowed to
comment.
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6. Part II.D.7 and the Corresponding Part III.F for Chemical Treatment of Stormwater for
Phosphorus Removal are too specific for a general municipal operations permit.
Requested Action: Edit this section to only require a statement of whether these facilities
exist, and if they do, where.
Specific Reason for Requested Action: We understand the need for this information, but the
level of specificity warrants the need for a separate permit for these facilities. If the State
wants to regulate them, provide a separate regulatory action for them, similar to the industrial
permitting process, with a separate SIC code. Otherwise, only the facilities in MS4s will be
regulated, and non-MS4 entities will not be regulated.
7. Part III.C.2.b requires the permittee to submit an inventory of ponds, wetlands and lakes that
collect stormwater via constructed conveyances on a form provided by the Commissioner.
Requested Action: Provide the form in the Appendix with a link that will allow access to
copy the form from the MPCA website.
Specific Reason: Access to the required forms should be readily available to permittees.
8. Part III.D.3.c.(4) on page 12 says that MS4s are to locate priority areas likely to have illicit
discharges including “. . . areas with storage of large quantities of significant materials that
could result in illicit discharge.”
Requested Action: Remove any requirements that go beyond the limits of the MS4 system.
If this cannot be removed, then MPCA should:
•
•
•

make all industrial permits readily viewable on its website.
Sort the industrial permits so that each MS4 can easily locate permitted facilities
within or upstream of their municipal boundaries.
provide a link to industrial permits on the MS4 permit page so that each MS4 can
access it for this permit requirement.

Specific Reason: Until now, MS4s were to look for illicit discharges, not to anticipate illicit
discharges from regulated sites beyond the control of the MS4. The MS4s only have evidence
of potential illicit discharge of stored materials at facilities owned and operated by the MS4.
Otherwise, the best database for this requirement is already in the hands of the MPCA who
currently requires industrial permitting. MS4s may not be aware or have a mechanism for
determining whether a private industry has such potential for discharge of large quantities of
significant materials. Most MS4s do not redundantly impose regulations on industries that are
already regulated by State or Federal laws.
9. Under Section III.D.5.a(2), permittees are required to give the highest preference to green
infrastructure techniques (The permit further outlines when green infrastructure is not appropriate
and gives guidelines for mitigation if it is not possible to treat the stormwater at the point of
generation, Section III.D.5.a(4)).
Requested Action: Remove the preference to green infrastructure.
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Specific Reason for Requested Action: The prohibition of mitigating runoff volume off-site
may not be in the best interest of stormwater management in the State of Minnesota. The
requirements appear counter to the findings of the National Academies of Science 2008 report
“Urban Stormwater Management in the United States”. In this study they conclude the
“Individual controls on stormwater discharges are inadequate as the sole solution to
stormwater in urban areas.” The limitation undermines current watershed, and land use
planning approaches to runoff volume management. Many watershed organizations and
municipalities have already developed and are implementing regional approaches to managing
runoff volumes. It is likely significantly more cost effective in some scenarios to mitigate offsite, and the agency should strive to enable cost effective approaches protecting receiving
water bodies.
Although green infrastructure is currently considered a positive design consideration, the
scope of this permit is to ensure that receiving waters are not adversely impacted by MS4s.
We believe it is inappropriate for MPCA or EPA to dictate specific means and methods of
achieving the goal of cleaning the water. It is more appropriate to reference the Minnesota
Stormwater Manual for the various design considerations and to stress the positive aspects of
green infrastructure in other materials outside of the permit. The preference toward green
infrastructure should be through public education rather a permit requirement.
10. Section III.D.5.a(2) also attempts to regulate stormwater volume.
Requested Action: Remove the stormwater volume controls.
Specific Reason for Requested Action: Although volume control is a legitimate method of
controlling pollution, stormwater volume alone is not a pollutant and therefore should not be
regulated by either the EPA or the MPCA. As stated earlier, the goal of this permit is to
protect receiving waters from degradation by the MS4. Each MS4 should be allowed to
choose from a multitude of BMPs to achieve that goal. We believe it is inappropriate for
MPCA or EPA to dictate specific means and methods of achieving the goal of cleaning the
water. It is more appropriate to reference the Minnesota Stormwater Manual for the various
design considerations and to stress the positive aspects of volume control in other materials
outside of the permit. The preference toward volume control should be through public
education rather than a permit requirement.
We are also concerned about MS4 access to Minnesota Clean Water Fund (CWF) grant
monies. Some CWF monies are only available for projects that include water quality
initiatives that exceed the requirements of existing permits. Adding a requirement for volume
controls may result in denying MS4s access to CWF funds for the construction of volume
control BMPs.
11. The last page (Page 42 of 43) in Appendix B does not include a definition for the Abbreviation:
“MCM” (Minimum Control Measure).
Requested Action: Add this definition.
Specific Reason for Requested: New personnel to the MS4 and new MS4 communities may
need this to be defined.
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12. The fourth page of the “Nondegradation for Small Municipal Separate Storm Sewer Systems
(MS4)” dated May 21, 2012 document states that per the nondegradation review “to be feasible,
an alternative must be implementable from an engineering standpoint as well as effective and
reliable.” And “to be prudent, an alternative must not involve extraordinary economic or social
costs.”
Requested Action: Provide documentation at the municipal scale showing the engineering,
effectiveness, reliability, economic and social costs supporting MPCA’s conclusions that the draft
General Permit “...contains prudent and feasible permit conditions…”. It is requested that this
documentation be furnished for review during an extended or additional comment period.
Specific Reason for Requested Action: We are concerned that a reasonable basis has not been
demonstrated for many of the requirements in the proposed permit. None of the assessment used
to reach these conclusions has been provided and it is unknown whether documentation exists.
When asked for this assessment during the one open session during the public comment period,
MPCA staff indicated that written documentation does not exist. We therefore contend that
MPCA has not met the intent of the Rules governing nondegradation. Based on meetings
attended, we understand the agency’s staff “believe” that only by having no net increase in runoff
volume will nondegradation be achieved. This is a substantial and costly change; and the
regulated community deserves to see the science and rationale for the change.
This request is made not only because of the potential cost. Through the MS4 permit, the agency
is asking regulated communities to put in place and enforce the necessary ordinances. Without
providing the science and rationale the agency is placing us in a position of requesting
community Boards to pass ordinances without documented justification, and without information
necessary to defend against legal challenges.
Further, there exists a reasonable concern as to whether the conclusions reached are correct and
the therefore whether proposed requirements are appropriate. Without reviewing the assessment
there is no way to verify, concur, or contend with the agency’s assessment. Review of the
assessment by others may result in improvements to the permit for the benefit of all, including the
MPCA and environment. In Scott County, some water bodies seem to be improving with existing
controls, meaning by definition that they are not degrading. Therefore, we must conclude the
existing controls in these cases are meeting nondegradation.
Although there are more issues that should be addressed, we feel that the most important comment we can
make is to continue with the Federal law requiring MS4s to manage their systems. This permit should be
cognizant of the concern that other permits exist within the borders of the MS4, but are beyond the ability
of the MS4 to control because they are privately owned. Beyond the MS4 operational limits, the MS4
responsibility is to recognize and detect illicit discharges that enter their system. The tracking,
enforcement and penalties for illicit discharges already exist and need not be duplicated.
This permit should also refrain from specifying means and methods of achieving the goals of the MS4
permit process: to reduce pollutants entering receiving waters and further protect those receiving waters.
This is why the original permit described BMPs and not specific treatment methods. MS4s should be
allowed to choose BMPs to meet the requirements in a manner that fits their geological and geographical
conditions as well as their regional economics. If specific management techniques were intended, the
1987 Amendment to the Clean Water Act would have specified those practices. As it is, Best
Management Practices are required and the means and methods are left to the permittee.
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Thank you for the opportunity to share our concerns and opinions on this matter.
Sincerely,

Timothy O. Loose
Jordan City Engineer

cc:

Ed Shukle, City Administrator
Mike Waltman, Project Engineer

July 17, 2012
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55155-4194
Re: Comments on the proposed National Pollutant Discharge Elimination System/State
Disposal System General Permit for Small Municipal Separate Storm Sewer
Systems (MS4 General Permit) (MN040000)
Dear Mr. Duncanson:
This letter serves to disclose comments from the City of Apple Valley Minnesota on the
current proposed MS4 General Permit as noticed on May 21, 2012. The City’s interest
stems from its classification as one of the entities regulated under the permit.
First and foremost, the City would like to express its support for comments provided by
the Minnesota Cities Stormwater Coalition, a subgroup of the League of Minnesota
Cities.
In addition to the comments provided by the MCSC, the City has three main points of
concern. They are as follows:
1. The post construction stormwater management section (Part III.D.5.) of the
general permit is too prescriptive and restrictive in its designation of stormwater
volume as a pollutant and discouragement of regional facilities. The City of
Apple Valley is requesting that parts III.D.5.a.(2)(a)1), III.D.5.a.(2)(b)1) and any
remaining references to a volume control standard be removed from the General
Permit and that part III.D.5.a.(4) and any remaining references to a requirement
for “on site” treatment be removed from the General Permit.
2. The facilities inventory and BMP development and implementation section of the
good housekeeping section is written too broadly (part III.D.6.). The City of
Apple Valley is requesting that parts III.D.6.a and III.D.6.b be removed from the
General Permit.
3. The TMDL section does not allow adequate time for evaluation of projects and
requires a redundancy of process that should already be covered under the

existing TMDL process (part III.E.). The City of Apple Valley is requesting that
part III.E be changed such that it only applies to approved TMDLs with applicable
WLAs that also have approved implementation plans and that subpart III.E.2. be
removed from the General Permit.
The City of Apple Valley would like to thank the Pollution Control Agency for allowing
the opportunity to comment on the proposed General MS4 Permit. Feel free to contact
me if you have any questions regarding the above listed comments.
Sincerely,

Jane Byron
Water Quality Technician
City of Apple Valley
7100 West 147th Street
Apple Valley, MN 55124
952-953-2462
jbyron@ci.apple-valley.mn.us

#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
Page 3 of 26
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Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

MCSC Comments – draft MS4 General Permit – 7-23-12
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Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.

Page 6 of 26

#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees

MCSC Comments – draft MS4 General Permit – 7-23-12

Return this requirement to more closely match the federal requirement,
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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#

Ref.

26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.
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Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.

MCSC Comments – draft MS4 General Permit – 7-23-12

Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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#
37

Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
40

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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#
41

Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.

Page 23 of 26

#
45

46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
47

Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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#
53

Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.
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Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.
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#
1

Ref.
General
Issue

Concerns/Reasons
With each revision of this permit, the Minnesota Pollution Control Agency
(MPCA) has gone beyond the federal rules promulgated by the
Environmental Protection Agency (EPA) for small Municipal Separate Storm
Sewer System (MS4) permittees. The MPCA should follow the existing
federal law and leave it to the permittees to determine whether their
Maximum Extent Practicable (MEP) standard allows for work beyond what is
required by federal and state rule. MPCA’s newest permit version continues
to expand the permit requirements beyond the federal and state rules,
thereby removing a permittee’s ability to determine whether any or all of
the items that go beyond these rules are within what is MEP for that
permittee. As MPCA recognizes, the EPA intentionally had not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting, yet
MPCA continues to reduce our flexibility by going beyond the federal and
state rule requirements. Permit changes should be made in response to
promulgated state and federal rules and documented water impairments,
NOT in advance of expected rule changes, which may not even be adopted in
the same form as they are proposed. Guidance does not carry the weight of
law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or
a formal assessment of annual report data; both of which would indicate
whether program changes should justifiably be pursued as rule changes.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Maintain stricter adherence to the federal rules in outlining minimum
requirements for this permit.
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#
2

Ref.
General
Issue

Concerns/Reasons
Just as MPCA asks each permittee to annually assess and report on their
progress in meeting the terms of its MS4 permit, MPCA shouldn’t be issuing
a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new
requirements. MPCA has 9 years’ worth of annual report data from 235
permittees that should be used to inform the permit revision process.
Similarly, MPCA was advised by EPA to complete an audit of each permittee
within a five-year time frame so as to assess the effectiveness of the existing
program, but MPCA has fallen far short of that goal – they did not even meet
their 2011 target of inspecting only 12 permittees (less than 10% of all
permittees). Despite these two deficiencies, MPCA is advancing new
requirements with this permit without having assessed the efficacy of the
current program in a manner that is at least as stringent as that which they
require annually of permittees. It is poor management to “fix” a permit
before problems have been formally identified, assessed, and understood.
Experience has shown that MPCA has insufficient capacity to manage the
existing MS4 program; expanding the scope of the permit will exacerbate its
inability to manage it. Since permittees are exposed to third party lawsuits,
MPCA’s permit requirements should not make compliance so onerous that
permittees are put in vulnerable legal positions with the potential to incur
thousands of dollars in legal costs. According to an EPA presentation on
their 2012 storm water rule making process, urban storm water sources
constitute only 11% of the overall water quality problem nationwide. In
June 2011, Dave Christopherson (MPCA) presented data collected from
MPCA Milestone monitoring sites showing the pollutant trends in SE MN
rivers and noting decreasing trends in TSS, TP, ammonia, and BOD; trends
that he indicated are similar across the state. For these reasons, an
expanded MS4 permit is unjustified.
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Proposed Solution
MPCA should refrain from adding new permit requirements until it
assesses the effectiveness of the current program by:
1. Reviewing all annual reports submitted to date and
summarizing findings (positive and negative),
2. Completing an audit of each permittee and summarizing
findings (positive and negative), and
3. Synthesizing the findings from these two steps in a written
report with recommendations for improvements to be
submitted to permittees and discussed with them.
This effort should clearly identify program gaps and justifications for
changes that can be incorporated in the next permit cycle. The program
effectiveness assessment should be conducted with the full
participation of all the affected stakeholders, especially the regulated
parties.
In the absence of an internal program assessment, the current permit
should not be renewed until said assessment is completed.
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#
3

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.
Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.

4

5

General
Issue

p.1, header

Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.
Given the length of this permit and the complexity of the numbering system,
available technology should be incorporated to make its use easier and more
effective.

This will be the third iteration of the permit MNR040000. It would help
avoid confusion if MPCA would adopt a numbering system that distinguishes
each permit by its year of issuance.
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Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Where references are include in the permit to other sections of the
permit (e.g., section numbers, definitions, etc.), please incorporate
hyperlinks to enable the reader to jump directly to the section or
definition referenced.
Additionally a header could be added to each page that references the
full permit section being discussed on that page (e.g., Part III.D.5.a.(4))
A suggested numbering system would be:
MNR040000-2003
MNR040000-2006
MNR040000-2012
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#
6

Ref.
p.1 and p.1

Concerns/Reasons
The first two pages are both labeled page 1. The last page of the draft permit
is labeled “Page 42 of 43”.
Regarding the Commissioner’s review of permit applications for
completeness and compliance with this permit, in the case of complete or
incomplete applications, the Commissioner must notify the applicant within
30 days, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in
the permit so that all parties understand this Agency requirement. Further, if
the Commissioner fails to meet their deadline for providing notice to
permittees on the completeness of their application, a default completeness
status should take effect.

7

p.3, Part
I.C.2

8

p. 4, Part
I.F.2

There is a set of cities that the MPCA knows will be designated as permitted
MS4s in the foreseeable future. The MPCA has a responsibility to notify
these cities of this new draft MS4 general permit in a timely manner so that
these cities will have reason and opportunity to review and comment on this
new draft MS4 general permit. The MPCA sent a letter to these cities that
was dated June 27, 2012. This is less than 30 days before the end of the
comment period for this new draft MS4 general permit.

9

p. 5, Part
II.A

Language is needed to insure that permittees have continuing coverage if
MPCA fails to complete the permit reauthorization process prior to the
expiration date of a permit. To provide for the eventuality that MPCA does
not meet the deadline, the MPCA’s role in notifying the permittee of the
actions the permittee will be required to take should be clarified. Further,
permittees “desire” continuation of the permitted activity beyond the
expiration date only in the context that they must continue to be authorized
to discharge storm water in the event MPCA does not meet its
reauthorization schedule. This section should reflect that permit reissuance
is not in the control of the permittee. This section must also expressly
provide for continued coverage under a current permit after its expiration
date until the SWPPP of a new permit is approved by the Commissioner.

Proposed Solution
Correct the page numbering.
a. If an application is determined to be incomplete, the Commissioner
will notify the applicant in writing within 30 days of receipt, indicate
why the application is incomplete, and request that the applicant
resubmit the application. The application will be deemed to be
complete if the Commissioner fails to provide notice within 30 days.
b. If an application is determined to be complete, the Commissioner
shall notify the applicant within 30 days of receipt and shall make a
preliminary determination as to whether the permit should be issued
or denied in accordance with Minn. R. ch. 7001.
Extend the comment period for this permit so that the cities that will
be designated as permitted MS4s in the foreseeable future have at
least 30 days to review and comment on the permit.

If, within 180 days of the expiration date of this permit, a permittee
submits a letter requesting reissuance of the permit and a permit
application fee to the Agency, such submittal shall be deemed a “timely
application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the
permit desires to continue the permitted activity beyond the expiration
date of the permit, the permittee shall submit a written application for
permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150
days of the submission of a substantially completed permit application.

This section should also clarify MPCA’s obligation to issue a permit within
150 days of application (as per Ch. 150/SF 1567).

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
10

Ref.
p. 6, Part
II.D.5

Concerns/Reasons
In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.
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Proposed Solution
5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
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#
11

12

Ref.
p. 6, Part
II.D.6.b

p. 6, Part
II.D.6.c

Concerns/Reasons
b. Using the Zumbro Turbidity TMDL as an example, a categorical WLA was
approved for the MS4s, but the data used as the basis for determining the
individual permittee shares of the WLA were incorrect. For the Zumbro
Fecal Coliform Bacteria TMDL, a categorical WLA was also given, but it did
not identify all the permittees, nor did it identify their proportional WLA
shares within each impaired reach’s watershed. It is unclear whether the
City of Rochester’s applicable WLA is the categorical MS4 WLA or whether
the City will be expected to derive individual shares of the categorical
WLA. If it is the latter, permittees will need specific instructions on how to
accomplish this, how to correct for data deficiencies imbedded in the
TMDLs, and will need adequate time to derive this number. To date, MPCA
and its contractors have not consistently provided these numbers in either
the Zumbro River TMDL report or the TMDL implementation plans –
reportedly because they did not have the data necessary to derive these
numbers. This is another apparent shift in responsibility from the MPCA to
the permittees. Since the entire permit and its associated SWPPP
document is now based on this TMDL discharge limit, it is critical that
sufficient time be granted to permittees to generate this number so as to
inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.
MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule
As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
• the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
• the WLAs pertinent to each permittee.

c. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
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#
13

Ref.
p. 6, Part
II.D.6.d

Concerns/Reasons
The MEP standard applicable to this permit needs to be added to this
section.

14

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

15

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
d. Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
16

Ref.
p. 9, Part
III.B.2, a.-g.

Concerns/Reasons
With respect to documentation requirements, this list may not apply equally
to MCM 3, 4, and 5. For instance, a corrective action may not be applicable
to a transient illicit discharge if the source cannot be identified. Each
permittee should be able to prepare their own list of elements that need to
be documented and how they will do so in the ERP for each MCM. Please
add the qualifying language suggested. Permittees must be able to maintain
enforcement discretion and flexibility.
Item g. may not be discernible. City inspectors may be able to observe that a
corrective action was implemented and a problem resolved between two
inspection dates, but may not know (or be able to easily find out) the actual
date the corrective action was completed and, hence, the date compliance
was resolved. Similarly, when a list of corrective actions is given, they may
be completed at multiple times, so there may not be one resolution date. A
permittee could identify a date the non-compliance case was closed, but it
may not be tied to specific corrective action completion dates. It is more
important to know when an open case is closed than the date noncompliance of each violation was resolved.

Proposed Solution
2. All enforcement conducted by the permittee pursuant to the ERP
shall be documented. Documentation shall include, at a minimum,
the following, as appropriate to the enforcement case:
a. Name of the person responsible for violating the terms and
conditions of the permittee’s Regulatory Mechanism(s)
b. Dates and locations of the observed violation(s)
c. Description of the violation(s), including citations to Regulatory
Mechanism(s)
d. Corrective actions (including a schedule for completion) issued
by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance
(e.g., written notices, citation, stop work order, withholding of
local authorizations, etc.)
f. Referrals to other regulatory organizations (if any)
g. Date the non-compliance case was resolved closed.

Does MPCA intend that the permittees will provide reports to them
summarizing all these data elements or will it be sufficient that permittees
store documents that contain the information for later reference, if needed?
If MPCA has an expectation that we will be able to query our information to
provide summary reports, we must know that in advance because it will
drive how our documentation system is modified. This is an example of
when it is necessary to see the intended report form in conjunction with the
permit to fully understand the permit requirements and to be able to
comment adequately on them. From a permittee perspective, being able to
query all the items listed (a-g) is not necessary from an enforcement or
compliance standpoint. Reporting a tabulated number of cases and their
closure status is sufficient.

MCSC Comments – draft MS4 General Permit – 7-23-12
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#
17

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

18

p. 10, Part
Iii.D.1.b.

To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are
already covered in the introductory paragraph for Section D. Expanding
them for MCM 1 adds confusion. For example, in item 1.b.(2) adding the
term “educational” without defining it adds confusion. In the municipal
context, we can insure delivery of educational information, but we do not
have the ability to insure learning (e.g., there are no personal consequences
for not learning outside of a classroom). Additionally, some educational
goals take years to reach, beyond the term of a permit. Each permittee can
be expected to set measureable goals that are pertinent to each of their
various educational program components.
If item 1.b.(4), is not omitted, replace the term “implemented” with
“pursued”. We cannot always implement what is planned because external
factors outside our control can come into play (e.g., bad weather that forces
an activity to be cancelled or enough people do not sign up or an advertised
program).

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan
implementation
(4) Specific activities to be implemented to reach the measurable
educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other
stormwater education programs being conducted in the area by
other entities, if applicable
(8) An annual evaluation component to measure the extent to which
the established measurable educational goals are attained

If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be
consistent with earlier language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from
coordinating with other programs that are not specifically stormwater
education programs. It is possible to add stormwater as a component of
non-stormwater education efforts (e.g., Arbor Day) and build partnerships in
that manner.

19

p.11, Part

In 1.b.(8) delete the word educational for the reasons stated above.
The federal rules for MCM 2 are minimal – they require only that permittees
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#

Ref.
III.D.2.a.(1)
&( 3)

Concerns/Reasons
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward
fruitless administrative tasks.
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Proposed Solution
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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#

Ref.

20

p.11, Part
III.D.2.b.(1)
& (2)

21

p.12, Part
III.D.3.c.(2)

Concerns/Reasons
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Since the phrase “regarding the SWPPP” was used in (1) and not (2), it
creates confusion about whether (2) has broader requirements than (1). To
avoid confusion, insert “regarding the SWPPP” into the introductory
paragraph so it is clear that it pertains to (1) and (2) and delete it from (1).

Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.
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Proposed Solution

b. Public Participation/Involvement program documentation
The permittee shall document the following information regarding the
SWPPP document as part of this program:
(1) All relevant written input submitted by interested persons
regarding the SWPPP
(2) All responses from the permittee to written input received,
including any modifications made to the SWPPP document as a
result of the written input received
(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
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#
22

Ref.
p.12, Part
III.D.3.c.(4)

23

p.12, Part
III.D.3.c.(5)
(a)

24

p. 13, Part
III.D.3.d.(1)
and (2)

25

p. 13, Part
III.D.4.a

Concerns/Reasons
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

(1) Replace “time” with “date” to be consistent with other documentation
requirements that ask for dates, not times.

Proposed Solution
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

(2) Replace “complaints” with “reports” and insert the word “alleged” in
front of illicit discharges. We are asking citizens and staff to report illicit
discharges; these reports do not constitute complaints. Also, until the
reports are investigated, the discharges are only alleged illicit discharges.
This permit should not pre-judge whether a reported discharge is illicit.

d. IDDE program documentation
The permittee shall document the following information as part of
this program:
(1) Records describing the time date and location where the IDDE
inspection was conducted in accordance with Part III.D.3.c.
(2) Reports Complaints of alleged illicit discharges received,
including dates of the reports complaints, and any follow-up
actions taken by the permittee.

In the development of their construction storm water (CSW) permit, MPCA
chose a format and scope that was consistent with their responsibility as a

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion
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#

Ref.

Concerns/Reasons
state regulatory agency and the authorization given to them by state statute
and delegation by the EPA. As such, it is more complex than the erosion and
sediment control (ESC) regulatory programs utilized by many MS4 cities, but
not necessarily more effective. Each year MPCA issues thousands of CSW
permits and collects revenue for the implementation of that program, which
should be including inspections and enforcement activities. MPCA staff said
at their 12-14-11 stakeholder meeting that inspection of 10% of the Phase 1
(large) CSW sites and 5% of the Phase 2 (small) CSW sites constitutes
program effectiveness for EPA purposes; an inspection rate significantly
lower than the inspection rates in most permitted MS4 cities. By virtue of
the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs.
However, the permitted MS4 cities’ inspection numbers do not indicate
program ineffectiveness; therefore, additional requirements are not
supportable.

Proposed Solution
and sediment controls and waste controls shall be developed.
Where local sediment and erosion control and waste control
standards overlap, the local standards shall be that is at least as
stringent as those contained in the Agency’s general permit to
Discharge Stormwater Associated with Construction Activity No.MN
R100001 (as of the effective date of this permit). The permittee’s
Regulatory Mechanism(s) shall require that owners and operators of
construction activity develop site plans that must be submitted to
the permittee for review and approval, prior to project initiation. Site
plans must incorporate the following erosion and sediment controls
and waste controls as described in the above referenced permit:

Please provide USEPA written citation.

In addition, by virtue of their proposed language, MPCA appears to be
inappropriately shifting its responsibility for state CSW permit
implementation to permittees. MS4s do not have the same legal authority,
fine capacity, and financial support as MPCA. The level of detail required by
MPCAs CSW permit program goes beyond MEP without any proof that
MPCA’s approach is more effective than the approaches used by permittees.
These requirements create unnecessary government duplication by the
MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and
enforce a program to reduce pollutants in any storm water runoff to your
small MS4 from construction activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water discharges from
construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more.” This rule does not
mandate that permittees adopt the requirements of MPCA’s CSW permit as
the minimum standards of the local program, nor does MPCA’s storm water
rule include such a requirement. By using the new approach, MPCA removes
the rights of locally elected officials to direct the content of their local
programs within their MEP standard.
As an example, the City of Rochester developed a regulatory program for
construction sites that complements but does not duplicate MPCA’s CSW
permit program. They have been implementing it for the last 9 years in an
effective manner as per MEP. It should not be a permitted MS4 city’s
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#

Ref.

Concerns/Reasons
responsibility to take on MPCA’s additional standards, which (when Todd
Smith of MPCA extracted them from their CSW permit) comprise 4 pages of
requirements.

Proposed Solution

Todd Smith indicated at one of the 2011 stakeholder meetings that MPCA’s
primary concern with the current approach is that when local standards are
more lax than the comparable CSW permit standards, conflicts with the state
program arise. If this is the issue, then the revised permit language should
be directed to that concern. The language should be modified to indicate
that where local and state standards overlap, the local standards shall be at
least as stringent as the state standards. This change more closely aligns with
the intent of MEP and the desire of MPCA to insure that permittees
standards don’t undermine their CSW permit standards.
The MPCA staff has repeatedly stated, in public informational meetings, that
the USEPA requires permit language to this effect: “A Regulatory
Mechanism(s) that establishes requirements for erosion and sediment
controls and waste controls that is at least as stringent as the Agency’s
general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit).” If this is the
case, please provide the specific written citation to support this contention.
Should the above proposal be unacceptable, then it would be reasonable to
modify this section to align with the language in EPA’s 2010 draft MS4
General Permit for certain Massachusetts watersheds. That permit contains
reasonable MCM 4 requirements that more closely follow the federal rules
and protect a permittee’s flexibility and MEP. Those requirements are
paraphrased below:
Permittees shall continue to implement and enforce a program to reduce
pollutants in any stormwater runoff discharged to the MS4 from
construction activities that result in a land disturbance of greater than or
equal to one acre. The permittee’s program shall include disturbances less
than one acre if that disturbance is part of a larger common plan of
development or sale.
a. Enact an ordinance or regulatory mechanism that requires the use of
sediment and erosion control practices at construction sites.
b. Have written procedures for site inspections and enforcement of
sediment and erosion control measures at construction sites, defining
who is responsible for site inspections as well as who has authority to
implement enforcement procedures.
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26

p. 14 Part
III.D.4.b

Concerns/Reasons
c. Construction site operators must implement a sediment and erosion
control program using BMPs appropriate for the conditions at the
construction site. Examples of appropriate sediment and erosion
control measures for construction sites include local requirements to:
i. minimize the amount of disturbed area and protect natural
resources;
ii. stabilize sites when projects are complete or operations have
temporarily ceased;
iii. protect slopes on the construction site;
iv. protect all storm drain inlets and armor all newly constructed
outlets;
v. use perimeter controls at the site;
vi. stabilize construction site entrances and exits to prevent off-site
tracking;
vii. inspect stormwater controls at consistent intervals; and
viii. size stormwater controls to control or manage a specific volume
of runoff (e.g. design sediment and erosion control measures to
manage 1 inch of runoff or a specific rain event such as the 2
year 24-hour rain event).
d. Construction site operators must control wastes.
e. Have written procedures for site plan review, including review of the
site design, the planned operations and BMPs during construction and
post-construction BMPs for managing runoff created after
development. The site plan review program shall consider potential
water quality impacts and have procedures for pre-construction review
and for receipt and consideration of information submitted by the
public. It also shall include an evaluation of opportunities for use of
low impact design and green infrastructure and, when the opportunity
exists, shall encourage incorporation of these practices into the site
design. The permittee shall track in the SWMP the number of site
reviews, inspections, and enforcement actions for inclusion in the
annual report.
It is not uncommon for permittees to contract with an engineering
consultant for services, such as site plan review. The permit should
acknowledge that potentiality. This concept may be applicable for other
sections of this draft permit.

Proposed Solution

b. Site plan review
The program shall include SOPs, including a checklist, for site plan
reviews conducted by the permittee, or their authorized representative,
prior to start of the project, to ensure compliance with requirements of
the Regulatory Mechanism(s) in Part III.D.4.a.
Please check other sections of this draft permit for places where similar
revisions may be appropriate.
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#
27

Ref.
p. 14 Part
III.D.4.c

Concerns/Reasons
Delete this section. It is redundant to the requirements of MCM 2 and adds
confusion.
(Including “other information” on construction activity is inappropriate; only
information specifically related to non-compliance will be handled by the
MS4.)
Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

28

p. 15 Part
III.D.4.f.(1)

29

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

30

p. 15 Part
III.D.5.

Language needs to be added to this section to clarify that permittees will
retain adequate flexibility for the selection of appropriate sites on which
post-construction storm water management may occur.
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Proposed Solution
c. Public input
The program shall include SOPs for receipt and consideration of reports
of noncompliance or other information on construction activity
submitted by the public to the permittee
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing
permittees shall continue to develop, implement, and enforce a PostConstruction Stormwater Management program that reduces water
quality impacts from construction activity related to new development
and redevelopment projects with land disturbance of greater than or
equal to one acre, including projects less than one acre that are part of a
larger common plan of development or sale, within the permittee’s
jurisdiction and that discharge to the permittee’s small MS4. Pollutant
reductions may occur on or off the project site. The program shall
consist, at a minimum, of the following:
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#
31

Ref.
p. 15 Part
III.D.5.a.(2)

32

p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:

(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.
(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
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#
33
34
35

Ref.
p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)b)
p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

Proposed Solution
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.

b)

We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.
36

p. 17 Part
III.D.5.a.(4)
(b)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
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Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)
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Ref.
p.19 Part
III.D.5.c.(4)

Concerns/Reasons
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.

38

p.19 Part
III.D.6

The facilities and operations addressed in MCM 6 should pertain to only
those that have outdoor operations with exposure to stormwater.

39

p.19 Part
III.D.6.a

This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
6. Pollution Prevention/Good Housekeeping For Municipal Operations
New permittees shall develop and implement, and existing
permittees shall continue to develop and implement, an operations
and maintenance program that prevents or reduces the discharge of
pollutants from permittee owned/operated facilities and operations
to the small MS4 that are exposed to stormwater. The operations
and maintenance program shall include, at a minimum, the following
components:
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.

MCSC Comments – draft MS4 General Permit – 7-23-12
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Ref.
p. 21, Part
III.D.6.c (3)
(a), (b) &
(c)

Concerns/Reasons
(a) Specify that inspections shall be of permittee owned/operated BMPs
only. Delete “effectiveness”; unlike proper function, this isn’t something
that can be evaluated during a field inspection.
(b) Add underwater to the description of outfalls that are exempt from
inspections; these are just as inaccessible as underground outfalls.
(c) Clarify that the stockpile inspections must only be conducted quarterly
when the stockpiles are present and are only required for outdoor,
exposed stockpiles.

44

p. 23, Part
III.D.6.d. (3)

MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of
Part III.D.6.c(4), the permittee shall conduct annual inspections
of permittee owned/operated structural stormwater BMPs
(excluding stormwater ponds which are under a separate
schedule below) to determine structural integrity, effectiveness,
proper function and maintenance needs.
(b) Prior to the expiration date of this permit, the permittee shall
conduct at least one inspection of all ponds and outfalls
(excluding underground and underwater outfalls) in order to
determine structural integrity, proper function, and
maintenance needs.
(c) The permittee shall conduct quarterly inspections of stockpile
areas that may contribute pollutants to stormwater once per
quarter when the stockpiles are present, and storage and
material handling areas as inventoried in Part III.D.6.a, to
determine maintenance needs and effectiveness of SOPs.
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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46

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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Ref.
P. 28, Part
IV.B.2.

48

p. 37-43/42

49

p. 36, #7

50

p. 37, #9

51

p.38, #11a.

52

p. 38, #13.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
If a definition is extracted from another source, such as the Clean Water Act,
the Minnesota Stormwater Manual, a state or federal rule, or other citable
source, the source of the definition should be stated so it can be understood
in its full context.
Please use commonly accepted development terms to define “plan”, as
noted. Delete the second phrase because these conditions are not
necessarily tied to development plans approved by local units of
government.

The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.
Coordinates may define the approximate centers for polygon features, but
they will not define the centers of linear features. In GIS, linear features will
have coordinates associated with each end.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

Add definition citations.

7. “Common Plan of Development or Sale” means a contiguous area
where multiple separate and distinct land disturbing activities may be
taking place at different times, on different schedules, but under one
proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application,
advertisement or physical demarcation indicating that land-disturbing
activities may occur.
As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
13. “Geographic Coordinate” means the point location of a stormwater
feature expressed by X, Y coordinates of a standard Cartesian
coordinate system (i.e. latitude/longitude) that can be readily
converted to Universal Transverse Mercator (UTM), Zone 15N in the
NAD83 datum. For polygon features, tThe geographic coordinate
will typically define the approximate center of a stormwater
feature.
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Ref.
p. 38,#14

Concerns/Reasons
Use EPA’s simpler definition (as extracted from their American Resource
Recovery Act definitions): Green Infrastructure includes a wide array of
practices at multiple scales that manage and treat stormwater and that
maintain and restore natural hydrology by infiltrating, evapotranspiring and
capturing and using stormwater.
If MPCA chooses to retain the proposed definition, it should at least be
modified to change the “and” statements to “or” statements, as shown,
since all practices do not need to be met to be considered green
infrastructure.

54

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

55

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.

MCSC Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns. includes a wide array of practices at
multiple scales that manage and treat stormwater and that maintain
and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.

Page 26 of 26

MS4 GENERAL PERMIT - REISSUANCE
MAY 2011
KLEIST DRAFT COMMENTS
MAY 23, 2012 – KLEIST

SPECIFIC COMMENTS
1.

Permit Section: Part 1.F.1 (page 5 of 43)
Statement of Action: Please define the method of notification that would be used
(ie a letter) and the timeframe that would be given to permittees in the event that
more stringent permit conditions were imposed on them.
Example Supporting Reasons: The commissioner certainly has the right to modify
the permit if necessary, but it would be helpful to know how much time we
would be given to adjust to the new conditions, as well as how we would be
officially notified of such changes.

2.

Permit Section: Part III.D (page 13 of 43)
Statement of Action: Please include a line “or position titles” in the first paragraph.
Example Supporting Reasons: This would make the staff position responsible, not
a named person. Other sections of this permit have “or position title” language.
Other sections of this permit have this language.

3.

Permit Section: Part III.D.1.C.5 (page 3 of 45)
Statement of Action: Please use the phrase “approximate quantities” when
referencing the number of educational materials distributed.
Example Supporting Reasons: The way this is currently worded it seems as though
we are required to do a physical inventory of all pieces of educational material
after each event. My city (and many others) have at least 8-12 different pieces
of educational material, and physically counting each one after each event
would be extremely cumbersome and unnecessary.

4.

Permit Section: Part III.D.4. (pages 18 and 19 of 45)

City of Duluth Comments – New Draft MS4 Permit
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Statement of Action: Please remove all sections here which are duplications of the
construction activity permit
Example Supporting Reasons: Duplication causes confusion and excess work for
everyone.

5.

Permit Section: Part III.D.5.a.2.a&b (page 21 of 43)
Statement of Action: Please clarify if the “no net increase” and “a net reduction”
of the parameters should be determined by modeling or monitoring.
Example Supporting Reasons: If cities are required to physically monitor sites a
significant additional cost would be imposed on them.

GENERAL COMMENTS
6.

Permit Section: N/A
Statement of Action: At multiple locations in the new draft permit there are
references to “forms provided by the commissioner”. Please provide these forms.
Example Supporting Reasons: These forms will allow us to determine what
resources are necessary to complete the task. We may need to prepare contracts
or bids to meet the requirement.

City of Duluth Comments – New Draft MS4 Permit
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OFFICE OF
DIRECTOR OF PUBLIC WORKS/
CITY ENGINEER
344 WEST MAIN STREET
MARSHALL, MN 56258-1313
PHONE: 507-537-6773
FAX: 507-537-6830
Mr. Duane Duncanson
Minnesota Pollution Control Agency, Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Via US Mail and Email
St. Paul, MN 55155-4194
duane.duncanson@state.mn.us
July 23, 2012
RE:

COMMENTS FROM THE CITY OF MARSHALL, MN on the 2nd Public Notice
for the National Pollutant Discharge Elimination System/State Disposal
System General Permit for Small Municipal Separate Storm Sewer Systems

Dear Mr. Duncanson,
Today, we are again providing comments to you about the above referenced permit on
behalf of the City of Marshall, a small Municipal Separate Storm Sewer System (MS4)
permittee. The City is a small MS4 under the applicable rules and thereby has an
interest in the new draft permit.
In the attached table, I will describe the issues the City has with the permit, the reasons
we believe they are problematic, and suggestions for modifying the permit to address
the issues. Where feasible, we have proposed permit language additions using
underlined text and permit language deletions with strikethrough text. We hope you will
give these comments serious consideration as you move forward in the permit
development process. If clarification about the concerns presented by the City is
needed, I can be reached at 507-537-6773.
Sincerely,

Shane Waterman
Assistant Engineer
City of Marshall, MN
Attachments: Table of Comments
Cc: Glenn J. Olson, Director of Public Works/City Engineer
SLW:slw
344 West Main Street – Marshall, MN 56258-1313

www.marshallmn.com
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2522 Marshall Street NE
Minneapolis, Minnesota 55418-3329

(612) 465-8780
(612) 465-8785 fax

www.mwmo.org

MEMORANDUM
July 19, 2012
To:
Duane Duncanson, MPCA
From: Dan Kalmon, MWMO
Re:
MWMO Staff Comments on the Draft NPDES/SDS General Permit for Small MS4s (No: MNR040000)
Date:

Thank you for providing the Mississippi Watershed Management Organization with the opportunity to comment
on the draft permit for small MS4s. Many of the comments below reinforce our belief in the need for sound
science, and efficiencies in government that avoid increases in long term costs. The MWMO has the following
comments on the draft permit.
§

§

§

§

Pg. 23 E. Discharges to Impaired Waters with a USEPA-Approved TMDL that Includes an
Applicable WLA: This section should require monitoring. Assuming that pollutant loads are being
reduced based on type of BMPs installed is not adequate to show that the MS4 is meeting their WLA.
The frequency and type of monitoring required should be based on the specific pollutant. MPCA should
develop SOPs for stormwater sampling for specific pollutants that MS4s can refer to for guidance. It is
not a good enough reason to exclude this to say that small MS4s don’t have enough expertise to conduct
monitoring activities. They can hire a consultant or partner with the local watershed/SWCD if they don’t
have the ability in house.
Part III.C.1 Mapping: The requirement to map ditches and swales as well as all areas draining to an
outlet should not be removed entirely from the permit. With increase reliance on green infrastructure
practices supplementing the gray pipe infrastructure it is even more important to be aware of ditches and
swales and the need to preserve their function. If MS4’s are not required to map these it increases the
likelihood that the conveyance systems will be blocked or taken offline in some manner. Inspections on
these systems should remain a part of the permit.
At a minimum it still should be required to map areas draining to high quality water resources for
example drinking water supplies or cold water fisheries. Project planners and development review
committees need to know when a proposed development or land use could have an impact on these
downstream resources.
PartIII.C.1 Inventory: Removing the following requirements from the permit adds inefficiencies and
cost into responding to spill response, flooding, illicit discharge or other issues that may arise around a
treatment area. Now multiple entities outside of the MS4 have to duplicate efforts to generate
information on a case by case situation that the city should do as a one time effort via the permit. These
requirements should be added back into the permit.
o Ownership (e.g., name of city, county, township, watershed district, private, State, unknown, etc.)
o Maintenance authority (e.g., name of city, county, township, watershed district, private, State,
unknown, etc.)
o Function(s) (e.g., water quality, rate control, flood control, infiltration/volume control, no
control, unknown, or other as determined by the small MS4), and
Part III D.1.c Public Education and Outreach program documentation: If the permit only requires
education for the sake of spreading information and there is no link to attempting to change behavior in

11/2/2012

MWMO Staff Comments on the Draft NPDES/SDS General Permit for Small MS4s

manner that improves the water resources then why waste a lot of time and money to have at best an
informed public that does nothing. Social science has repeatedly found that there is no link between a
person’s level of knowledge and behavior change. Behavior change as an outcome and an evaluation of
any success in this area has to be apart of this permit. Otherwise this component of the truly seems to be
a waste of money and resources e.g. # of fliers created and handed out to audiences as a measure of a
program’s annual evaluation.
§

Part III D.5.a.(3).(a)Limitations.3): The additional bold text should be added to the last sentence in
this paragraph: “The permittee’s Regulatory Mechanism(s) shall ensure that a reasonable attempt
be made to obtain right-of-way or evaluate modifications to the existing right-a-way that make it
suitable for volume control during the project planning process.”
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Department of Public Works

Jim Tolaas, P.E., Director and County Engineer
1425 Paul Kirkwold Drive
Arden Hills, MN 55112-3933 • (651) 266-7100 • Fax (651) 266-7110
E-mail: Public.Works@co.ramsey.mn.us

July 19, 2012

Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55155-4194

Via email: duane.duncanson@state.mn.us

To Whom It May Concern:
Please consider the following review comments on the draft MS4 General Permit
submitted on behalf of Ramsey County. In my position as Project Manager-Water
Resources and Supervisor-Environmental Services for Ramsey County Public Works, I
am the general contact person for the County’s MS4 permit and am responsible for
County SWPPP implementation and preparation of the annual report.
The format of my comments includes a reference to the section of the draft permit, the
requested action by the MPCA, and supporting information.
•

Regulatory Mechanism – Post-Construction Stormwater Management (III.D.5) –
The draft permit should be modified to exclude this requirement for MS4s that do
not have land-use or zoning authority. Ramsey County does not regulate or
control land-use; this is the responsibility of cities. This section of the draft
permit includes many requirements that are not applicable to Ramsey County.
The County is subject to the land-use controls of the cities. The County is also
subject to the requirements of cities, water management organizations (WMOs),
and state agencies related to stormwater management, water quality, volume
reduction, and wetland protection for development projects on County property.
The County reviews comprehensive plan developed by the cities as well as local
and WMO surface water management plans, but does not control these activities.

•

MCM – Public Education and Outreach (III.D.1.a and b) – The draft permit
should be modified to reduce the specificity of public education and outreach
topics and the complexity of the public education and outreach implementation
plan. MS4s, including Ramsey County, provide public education and outreach
related to the services they provide. There are many examples of wellestablished public education and outreach programs related to stormwater issues
as well as other important services provided at the local government level. The
topics of particular emphasis, approach to providing the information, response to
feedback from participants, and overall evaluation of the education program are
determined by the service provider. A positive feedback loop already exists at
the local government level that leads to addressing high priority topics, including
many related to stormwater management, for the purpose of providing improved,
more effective and more efficient services. There is no significant additional
benefit realized from the draft permit’s requirements for the public education and
outreach implementation plan. The draft education and outreach implementation
plan requirements are complex, require too much information, and do not
recognize the existing effective public information programs at the local level of
government.

•

MCM – Pollution Prevention/ Good Housekeeping for Municipal Operations (III.D.6.c.(1)) – The draft permit should be modified to eliminate the requirement
for MS4s to develop SOPs for all of the municipal operations listed in (a)
through (k). The draft permit language should be changed to: “List the BMPs
that are in use, or planned to be used, for each of the municipal operations listed
in (a) through (k).” Most of the operations listed in the draft permit are wellestablished activities of many MS4s. There is no benefit in providing a SOP for
each of these common activities and the proposed requirement is unnecessary
and very time-consuming. There is direct benefit to focusing on the BMPs that
are being used to reduce stormwater pollution, or planned for use, related to these
activities.

•

Discharges to Impaired Waters with EPA-Approved TMDL that Includes an
Applicable WLA (III.E.1 and 2) – The draft permit should be modified to clarify
the relationship of existing BMPs to an applicable WLA. A guidance document
should be provided to clarify the relationship, if any, of a TMDL implementation
plan, including the time frame for implementation, to the draft permit.

•

Annual SWPPP Assessment, Annual Reporting and Recordkeeping (IV.A and B)
– The draft permit should be modified to clarify the term “Annual SWPPP
assessment”. As an MS4, Ramsey County compiles SWPPP performance
information for the purpose of preparing the annual MS4 permit report.
Stormwater management activities completed in accordance with an approved
SWPPP will probably not change much in scope from year to year. It may be
more appropriate to require some type of overall program assessment at the time
the MS4 permit is reissued, rather than annually.

I appreciate the opportunity to provide the above comments on the draft MS4 permit. If
I can provide additional information or clarification for my comments, please contact me
using the contact information on my email message to you.

Sincerely,

Terry Noonan
Project Manager-Water Resources/ Supervisor - Environmental Services

July 19, 2012
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
RE:

RCWD COMMENTS ON MS4 DRAFT GENERAL PERMIT NO. MNR040000

Dear Mr. Duncanson,
The Rice Creek Watershed District (RCWD) owns and operates a small Municipal Separate Storm Sewer
System (MS4) and currently maintains permit coverage under the expired MS4 General Permit No.
MNR040000. As an existing permittee, the RCWD has a distinct interest in the content and
requirements of the new MS4 draft general permit and offers the following comments:
#1)

Part II.D.5.c (Page 7 of 43)

Treatment systems under construction and in the planning phase should be included as planned BMPs in
Part II.D.5.c. They should also be required to report an estimate of the items listed in Part III.F.3.a(1-7).
#2)

Part II.D.7 (Page 8 of 43)

Change “Chemical Treatment of Stormwater for Phosphorus Removal” to “Alum or Ferric Chloride
Phosphorus Treatment System” to be consistent with Part II.D.7.a.
#3)

Part II.D.7.c (Page 8 of 43)

The word “operational” should be changed to “constructed” to prevent confusion due to the fact that
these systems only operate during particular times of the year.
#4)

Part III.F (Page 23 of 43)

Change “Chemical Treatment of Stormwater for Phosphorus Removal” to “Alum or Ferric Chloride
Phosphorus Treatment System” to be consistent with Part III.F.1.
#5)

Part III.F.3.a (Page 26 of 43)

Providing a monthly breakdown of the items in Part III.F.3.a(1-7) seems overly complicated for the public
to review. An annual total would be more appropriate and less burdensome for the permittee.
Barbara A. Haake
Ramsey County

Steven P. Wagamon
Anoka County

Harley M. Ogata
Ramsey County

Patricia L. Preiner
Anoka County

John J. Waller

Washington County

#6)

Appendix B.25 (Page 40 of 43)

Change the definition of “Outfall” to:
“Outfall” means the point source where a municipal separate storm sewer system discharges
to a receiving water, or the stormwater discharge permanently leaves the permittee’s MS4. It
does not include diffuse runoff, conveyances which connect segments of the same stream or
water systems (e.g., when a conveyance temporarily leaves an MS4 at a road crossing), or the
point source where a County or Judicial Ditch (as defined by M.S. 103E) enters a receiving
water, where the legal extent of the ditch continues uninterrupted through that receiving
water.
The current draft definition of “Outfall” fails to take into account a conflict with agricultural drainage
ditches operated and maintained under M.S. 103E. In many cases, the legal established path of a public
drainage ditch traverses uninterrupted through a waterbody, without stopping or starting. This
proposed addition to the definition would define an outfall in such a way that results in MS4 permittees
that are also the local drainage authority do not assume a burdensome amount of outfalls to identify
and inspect. Additionally, it should be clearly noted and understood that public drainage ditches owned
and operated by a drainage authority are already required to be inspected and maintained in
accordance with M.S. 103E.
The RCWD strongly encourages the MPCA to consider the implications of Comment #6 above, including
the potential ramifications of ignoring the conflict we have briefly identified.
Sincerely,

Phil Belfiori
Administrator
CC:

Lisa Thorvig, MPCA
Beth Lockwood, MPCA
Marni Karnowski, MPCA
Felicia Chase, EPA Region 5
Newton Ellens, EPA Region 5
William Jones, EPA Region 5
Bob Newport, EPA Region 5
Randy Neprash, MCSC
Ray Bohn, MAWD
RCWD Municipalities (28)
RCWD Counties (4)
Metropolitan Watershed Districts (14)

Kyle Axtell
Water Resource Specialist

Thank you for allowing comments on this proposed renewed MS4 storm water permit.

1. The Minnesota permit should not be more restrictive than the federal rules and requirements.
2. We question the need for more public participation and input on our stormwater program and the
proposed documentation requirements. We have little or no interest from the public at our
annual meetings and very few calls to our stormwater “hotline.” The input opportunities we
provide now seem to be satisfying the public’s desire to be involved. We welcome public input,
but we question the value of the proposed documentation requirements for the public input. We
should spend limited city and state resources on other matters that will be more beneficial to
improving stormwater quality.
3. Illicit discharge detection specific methods should not be dictated by the permit. For example,
we found one such connection that was a 1.5 inch diameter pipe that discharged to the ground
at an alley – television inspection inspection and lab analysis had no value in this case – it was a
simple plumbing code issue and was handled as such. Other illicit discharges might include no
piping and might be dumping scenarios where no sampling would be feasible. Also, we have
looked our system over pretty closely, and we do not find evidence that illicit discharges are a
large problem in our community – they are a very rare occurance with very small impact and we
suspect that is also the case for most Minnesota cities.
4. We are glad to help the MPCA enforce MPCA construction requirements in our city if it is
required, but we should be able to do this by a simple reference to MPCA standards, not by being
required to revise our ordinances to duplicate the MPCA laws and standards that are subject to
change.
5. Cities that have developed and implemented ordinances and regulations to meet the previous
permit requirements for local control and enforcement of construction site runoff controls should
not now have to revise those ordinances for any requirements in the new MS4 permit that might
be more strict than the state standards and requirements.
6. The City of Waseca and other MS4 cities should receive notification from MPCA on upcoming and
final TMDLs and WLAs for downstream areas that are to be incorporated into our system
requirements. This seems to be done inconsistently for our system in the past.
7. We object strongly to the current draft permit wording and requirements regarding green
infrastructure.Our soils and topography are not conducive to many green infrastructure
practices. We object to the requirement that green infrastructure practices be given highest
priority. It is not MPCA’s place or authority to dictate these measures.
8. Green infrastructure decisions should be left to the local governments and site owners. Green
infrastructure is not a requirement, and should not be forced on local governments by this
permit.
9. Our soils and topography also are not conducive to runoff volume controls and the permit should
not place runoff volume control requirements that exceed the federal requirements.
10. Waseca has been using an intense street sweeping program as a BMP and this type of
operational but nonstructural BPM does not seem to be given any credit in this draft permit. We
also believe that improved yard waste handling may be a beneficial BMP, but the draft permit
does not seem to allow credit for this type of BMP. We would like to use our limit resources for
things that will be most effective to protecting stormwater quality.
11. City facilities that are covered by industrial stormwater requirements, such as maintenance
facilities and material storage facilities, should not be regulated in this permit if they are already
regulated with industrial stormwater requirements. They should be regulated in only one rule,
either municipal or industrial permit requirements, but not both. They can be adequately listed
and inventoried without the requirement that it be an electronic inventory. It is not clear what is
required by the term “electronic inventory”.
12. I share your concerns about existing stormwater ponds that have poor inlet and outlet
conditions, but the requirement to assess pond short circuiting is not helpful, not specific and will

lead to many unresolvable disputes. Existing ponds have been designed using the guidance from
MPCA over past years, and it is not reasonable to expect the current pond owners to upgrade
structures that met the minimum MPCA requirements at the time.
13. Please clarify in the final permit that ponds and stormwater structures that are owned privately
are not regulated under the City MS4 permit, and the City is not required to maintain or modify
them.
14. MPCA should quantify the cost and the benfit of the existing MS4 permit for reference, and then
quantify the cost and the anticipated benefit of the proposed MS4 permit as part of its decision
making process.
Thank you for the extended time that was provided for review and comment on the draft permit.

Russ Stammer, PE
City Engineer
City of Waseca
508 South State Street
Waseca, MN 56093
Office Hours: Tue, Wed and Fri
cityengnr@ci.waseca.mn.us
507-835-9716 City Hall Office
507-835-8871 City Hall Fax
507-254-5018 Cell

#
1

Ref.
General
issue

Concerns/Reasons
Throughout this document, reference is made to forms that will be provided
by the Commissioner, apparently at a later date. It has been our experience
that such forms have either disclosed an alternative interpretation of the
requirements, gone beyond the permit requirements, or used formats that
either require an undue amount of work on the part of the permittee to
extract the information or prevent the user from fully reporting on the
requested items.

Proposed Solution
Forms incorporated by reference in a permit should either be
incorporated as an Appendix in the permit or made available at the time
of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping
systems can be feasibly modified or developed to enable efficient and
accurate responses. Additionally, forms created at the beginning of the
permit term should remain unchanged throughout the duration of the
permit term.

Without being able to review the forms, there is also an uncertainty factor
regarding the level of effort needed to prepare the program documents for
the new permit. For example, over the past five years, permittees have used
BMP summary sheets to summarize their Storm Water Pollution Prevention
Program (SWPPP). The new permit outline alone will dictate that revisions
to current program documentation be incorporated, but without seeing the
new form, the level of effort is difficult to predict.
At the Public Informational Meeting on June 21, 2012, MPCA staff indicated
that the format of the SWPPP would change from its current format of BMP
Summary Sheets. Considerable time and effort was placed into developing
that format so that all permittees were using the same template. This
simplified the process for both permittees and MPCA staff who review the
permits. Consideration should be given to either retaining the current
format or allowing sufficient time for a new format to be developed. A new
format should allow time to be rolled out to permittees such that they can
complete the SWPPP update prior to the application deadline.
Of particular concern are the forms that will be submitted to identify the
permittee’s various waste load allocations (WLAs), which will become
discharge requirements for the permittee. EPA-approved TMDL reports
have been inconsistent in providing the data that permittees will need at the
permit application stage to describe their WLA, establish their compliance
schedule (with interim milestones and an end date), and their planned
actions for the permit term to make progress toward achieving their
proposed interim milestones. To date, MPCA has not universally shared with
permittees their expectations for how permittees are expected to address
the data and process gaps, so it is impossible for permittees to know
whether these eventual steps will be an undue financial and staff burden or
reasonable requests. These same issues apply to the task of demonstrating
progress toward achieving WLAs each year during the annual report phase.

City of White Bear Lake Comments – draft MS4 General Permit – 7-23-12
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#
2

Ref.
General
Issue

Concerns/Reasons

Proposed Solution

We do not feel that the amount of information required by the new permit
can be developed and provided within the short time period required (150
days for White Bear Lake, but as little as 90 days for others).

Provide adequate time for permittees to revise the SWPPP under the
new format and to gather the volumes of new information being
required under the new permit.

3

p. 6, Part
II.D.5

In item 5b, remove “(months and years)” because the permittees won’t
know when permit coverage becomes effective at the time of the SWPPP
document submittal so they won’t have a known start date from which to
start counting to predict year and month for several requirements. For some
items, such as outfall and pond inspection, the work is done annually as time
becomes available and weather permits, so months cannot be predicted.
For some activities, permittees could give a time interval, such as 18 months
after the effective date of the permit. Omit item 5c, which appears to be
redundant to items 5a and 5B, which are also future tense.

4

p. 6, Part
II.D.6.b

b. Since the entire permit and its associated SWPPP document is now based
on this TMDL discharge limit, it is critical that sufficient time be granted to
permittees to generate the individual WLA assigned to an MS4 based on a
categorical WLA so as to inform the scope of the SWPPP.
d. “Actions” is an ambiguous term in the context of this permit; please use
language that is consistent with other permit terms, e.g., structural and
non-structural BMPs and specify that the level of detail expected is at the
category level.

5. For each Minimum Control Measure (MCM) outlined in Part III.D:
a. The Best Management Practices (BMPs) the applicant will
implement, or has implemented, for each MCM.
b. The measurable goals for each of the BMPs, including as
appropriate, the target implementation schedule (months and
years) in which the applicant will undertake required actions,
including interim milestones and the frequency of the action, in
narrative or numeric form, as appropriate.
c. For BMPs to be implemented at a future date, the target
implementation schedule (months, years) in which the applicant will
implement each BMP.
d. Names of individual(s) or position titles of those responsible for
implementing and/or coordinating each component of the MCM.
6. For each TMDL with an applicable Waste Load Allocation (WLA)
approved prior to the effective date of this permit, the applicant
shall submit the following information as part of the SWPPP
document:
b. Description of applicable WLA, based on information provided
to the MS4 by the MPCA.
d. Description of the actions structural and non-structural BMP
categories that will used take place over the permit term to
achieve each applicable WLA or to make progress toward
interim milestones as described in a compliance schedule

MPCA MS4-TMDL staff had indicated in the past that information about
every TMDL that is relevant to each permittee will be provided to them to
assist with their SWPPP development and TMDL accounting requirements.
To date, permittees have not received this information, which will be
needed upon permit reissuance. Since MPCA’s TMDL staff have generated
this data, it would be reasonable to expect that MPCA’s TMDL staff could
provide this data for MS4 permittees in a timely manner to insure that they
are providing accurate and non-conflicting data in their permit applications.

City of White Bear Lake Comments – draft MS4 General Permit – 7-23-12

As soon as the permit has been approved, please provide the following
information to each MS4 permittee:
 the titles of each EPA approved TMDL that pertain to each MS4
permittees, and
 the WLAs pertinent to each permittee.
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#
5

Ref.
p. 6, Part
II.D.6.c

Concerns/Reasons
To avoid confusion, in Item 6c, strike “outlining how the applicant plans to
comply with the applicable WLA”, because this is not a schedule issue, this is
a “how” issue and “how” items are described in 6.d. For compliance with a
WLA that will be achieved in a time period beyond this permit cycle, detailed
plans are not appropriate or feasible. The permittees should be required to
indicate only a schedule for achieving percentages of the entire WLA.
The MEP standard applicable to this permit needs to be added to this
section.

6

p. 6, Part
II.D.6.d

7

p.8, Part III

The first line should be deleted. A local unit of government has the authority
to enter into agreements of any type for any purpose without authorization
under this permit.

8

p.8, Part
III.B

MPCA staff clarified at the 6/21/12 informational meeting that SOPs and
ERPs are to be prepared specifically for our internal use so permittees can
transfer institutional knowledge when staffing changes occur to maintain
program consistency. Staff further clarified that they do not expect
permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, SOPs and ERPs need to be
dynamic documents used to guide employee performance and procedures.
The permittees need to be able to revise and adjust SOPs and ERPs with
relative ease, based on experience and/or best professional judgement.
Having the content of the SOPs and ERPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of
and increases the liability exposure for the MS4 permittees.

Proposed Solution
a. For each applicable WLA that will not be achieved during the permit
term, a compliance schedule, expressed as percentages of the
entire WLA, must accompany the application outlining how the
applicant plans to comply with the applicable WLA, including
timelines, interim milestones, and an end date.
b.

Description of the actions that will take place to the MEP over the
permit term to achieve each applicable WLA or to make progress
toward interim milestones as described in a compliance schedule
The permittee is authorized under this permit to enter into partnerships
with other governmental entities for purposes of meeting their SWPPP
requirements. If the permittee enters into a partnership with another
governmental entity, the permittee maintains legal responsibility for
compliance with this permit.
Delete all language in the permit referring to the development and
implementation of ERPs and SOPs.
If this language is not deleted, previse the draft permit language as
follows: The permittee shall develop and implement SOPs and ERPs. The
SOPs and ERPs are dynamic documents containing operational
instructions for internal use by the permittee’s employees or their
representatives and their contents shall not be an enforceable part of
this permit.

For these reasons, the draft permit should be revised to require the
existence of the SOPs and ERPs but keep their content outside of the permit
requirements. Please consider the proposed solution as an example of this
type of possible language.
Several comments in this document provide suggested language to clarify or
refine SOP or ERP requirements. These suggestions are not to be construed
as acceptance of those requirements, rather it is an acknowledgement that if
MPCA does not delete the SOP and ERP requirements in their entirety, then
language adjustments will still be required.
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#
9

Ref.
p.10, Part
III.D.1.a

Concerns/Reasons
Item (1) requires that 3 high priority stormwater-related issues be
emphasized for education and then item (2) goes on to require that 4 listed
potential waste products be addressed. There is significant overlap between
these two lists, which adds confusion. Additionally, not all MS4s are
responsible for the items listed in (2). To avoid confusion and enable MS4s
to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).

City of White Bear Lake Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
a. Distribution of educational materials and/or equivalent outreach
focused on:
(1) At least three (3) high priority stormwater-related issues to be
emphasized for education and outreach during this permit term
(e.g., specific TMDL reduction targets, changing local business
practices, promoting adoption of residential BMPs, lake
improvements through lake associations, proper management
and disposal of pet waste, household chemicals, yard waste,
and deicing materials, etc.)
(2) How to reduce pollution in stormwater discharges through
proper management and disposal of pet waste, household
chemicals, yard waste, and deicing materials
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#
10

Ref.
p.11, Part
III.D.2.a.(1)
&( 3)

Concerns/Reasons
The federal rules for MCM 2 are minimal – they require only that permittees
comply with state, tribal and local public notice requirements when
implementing a public involvement/ participation program. EPA Guidance
recommends that the public be included in developing, implementing, and
reviewing your storm water management program and that the public
participation process should make efforts to reach out and engage all
economic and ethnic groups. Opportunities for members of the public to
participate in program development and implementation include serving as
citizen representatives on a local storm water management panel, attending
public hearings, working as citizen volunteers to educate other individuals
about the program, assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts. (Citizens should
obtain approval where necessary for lawful access to monitoring sites.) It
should be up to the each permittee to determine which of these
recommendations are appropriate to adopt given their individual MEP
constraints. In the last permit, MPCA honored the intent of the federal rules
and limited prescribed public participation activities to an annual meeting to
solicit input on the adequacy of the SWPPP document. In this second permit
version, MPCA has retained a greatly expanded scope, interpreted guidance
as rule, ignored MEP discretion, and misunderstood the practical realities of
the public input process at the local level.
(1) Since permittees are public agencies, anyone has the right to review and
comment on any public data, including the SWPPP, at any time. A
benefit of the formal, annual meeting approach is that it sets a forum
specifically to review permit progress and to receive comments.
Historically, it has been difficult to get many people engaged in even one
annual input meeting. If MPCA checks the annual meeting attendance
records they have received from over 200 permittees over the last 9
years (i.e., >1,800 events), they will understand that there is a lack of
interest, not a lack of opportunity for public input. Adding more
opportunities at the development and implementation stages is not
likely to generate much more input on the SWPPP. Similarly, the public
can provide input at any time during the implementation of SWPPP, but
in the past only public attendance at implementation activities has been
tracked. If permittees must now develop a more formal process to
facilitate and document all input received during development,
implementation, and review activities, then staff time will need to be
shifted away from meaningful public participation activities and toward

City of White Bear Lake Comments – draft MS4 General Permit – 7-23-12

Proposed Solution
Return this requirement to more closely match the federal requirement,
as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing
permittees shall continue to develop and implement a Public
Participation/ Involvement program to solicit public input and
opinion on the SWPPP. For purposes of meeting this requirement,
the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the
public input on the adequacy of the SWPPP. to participate
in the on-going development, implementation and review of
the SWPPP. Development does not include the
development of the SWPPP document submitted with the
application; implementation includes only those activities
appropriate for public participation. Public meetings can be
conducted to satisfy this requirement provided appropriate
local public notice requirements are followed and
opportunity to review and comment on the SWPPP is
provided.
(3) Develop and implement SOPs for the receipt and
consideration of public input, both oral and written,
submitted by the public to the permittee, regarding the
SWPPP.
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#

Ref.

11

p.12, Part
III.D.3.c.(2)

12

p.12, Part
III.D.3.c.(4)

Concerns/Reasons
fruitless administrative tasks.
(3) A core function of every public agency is to receive and consider public
input. It doesn’t take an SOP to explain that oral input about storm
water management functions outlined in the SWPPP document is
potentially received by hundreds of City employees anywhere at any
time, for example, at the grocery store, on a construction site, during a
Council meeting, or on the phone. Similarly, any conceivable type of
written input can be received, for example: emails, letters, texts,
Facebook posts, web site “contact us” comment lines, and Tweets to
name a few. Basic customer service principles demand that public
employees respond to all input. Having to prepare an SOP for such a
common sense practice borders on the ridiculous and adds unnecessary
work; this item should be deleted.
Add language that clarifies that procedures other than visual inspections
may be used at the discretion of the permittee (as explained at the 6/21/12
informational meeting), if the procedures add value to the inspection
process. Alternatively, saying “when necessary, as determined by the
permittee,” will add the necessary clarification.
Replace the current language with the proposed language. The current
language changes the IDDE requirements from point source inspections to
non-point source investigations, when non-point sources are not covered by
the Clean Water Act and should thereby be excluded as a term of this
permit.
As an example, the City of Rochester now has an extensive history regarding
the relationship between outfall inspections and actual illicit discharges. The
City of Rochester’s experience has been typical of other MS4 cities. This
experience should serve as guidance in developing new permit language for
IDDE. History has shown that illicit discharges are not an extensive problem
in Rochester. Since 2003, the City has conducted over 2,000 dry weather
outfall inspections; only about 0.1% of the total inspections were illicit
discharges. Additionally, only about 3% of the total call intake is related to
illicit discharges, many of which require no further action because they are
related to natural or authorized non-stormwater discharges. Because illicit
discharges are a very small part of overall storm water contributions, the
level of effort required in the permit should be commensurate with the
significance of the problem.

City of White Bear Lake Comments – draft MS4 General Permit – 7-23-12

Proposed Solution

(2) Procedures for detecting and tracking the source of illicit discharges.
Procedures shall include visual inspections, and may also include
when necessary, the use of mobile cameras, collecting and analyzing
water samples, and/or other detailed inspection procedures that
may be effective investigative tools.
(4) Procedures for locating priority areas likely to have illicit
discharges, including at a minimum, evaluating land uses
associated with business/industrial activities, areas where
complaints have been registered in the past, and areas with
storage of large quantities of significant materials that could
result in an illicit discharge. Based on this evaluation, the
permittee shall implement additional illicit discharge inspections
in those areas identified as having a higher likelihood for illicit
discharges.
(4) Identify which inventoried outfalls are likely to have a higher
potential for illicit discharges based on industrial/commercial land
uses, previously documented illicit discharges, or locations with
uncovered outdoor storage of large quantities of significant
materials in the associated drainage areas. Outfalls identified as
having a higher potential for illicit discharges shall receive
inspections more than once per five years, as directed in Part
III.D.6.(3)(b).
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#
13

Ref.
p.12, Part
III.D.3.c.(5)
(a)

Concerns/Reasons
Expedited is a term typically used in conjunction with emergency responses
which are specifically needed only when spills have life/health/safety risks
that must be attended by emergency responders. It is not useful to include
“times” because emergency responders deal with a scene as soon as it is
safe to do so and the timeframe for when this happens cannot be predicted
and will vary from situation to situation. If MPCA is concerned about timely
responses for all illicit discharges, then add that term to the beginning of
item (5), but retain the clarification for emergency responses.

Proposed Solution
(5) Procedures for timely responses ding to known, suspected, and
reported illicit discharges. The permittee shall include, at a
minimum, the following as part of the response SOPs:
(a) Expedited responses times, for investigating, locating, and
eliminating the source of illicit discharges when incidents have
the potential to immediately impact life, safety, or health
require emergency response.

14

p. 15 Part
III.D.4.f.(1)

Delete the term “operator” since this entity is typically not known at the site
plan review/approval stage. It could be replaced with applicant since the
person submitting the site plan and applying for approval can be different
than the owner.

15

p. 15 Part
III.D.5.a.(1)

Clarify that this site plan requirement must include post-construction BMPs
to differentiate from the MCM 4 site plan requirements.

16

p. 15 Part
III.D.5.a.(2)

Green infrastructure practices are part of a suite of BMPs that can be
evaluated during the feasibility or preliminary engineering phase to
determine whether they can cost-effectively provide the needed
management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions,
BMP effectiveness, technical maintenance skills and capacity, and/or cost
may argue against their use in some cases, in which case they would conflict
with MEP. There will be instances where regional treatment will be more
appropriate than on-site treatment. It is not reasonable to preclude regional
treatment when community wide storm water management plans,
watershed plans, and Alternative Urban Areawide Reviews have regional
storm water management as a prime component of their plans.
Additionally, specifying green infrastructure practices as a requirement of
the permit has the potential to make MS4s ineligible for Clean Water Legacy
funds and other grant program funding.

f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of
this program:
(1) For each site plan review – The project name, location, and owner
and applicant operator of the proposed construction activity, and
any comments and supporting documentation used by the
permittee to determine project approval or denial.
a. A Regulatory Mechanism(s) that incorporates:
(1) Site plan review
The permittee shall incorporate into the Regulatory Mechanism(s)
requirements that owners and/or operators of construction activity
submit site plans with post-construction stormwater management
BMPs to the permittee for review and approval, prior to start of the
project.
(2) The permittee shall develop and implement a Post-Construction
Stormwater Management program that requires the use of any
combination of BMPs, with highest preference serious
consideration given to Green Infrastructure techniques and
practices (e.g., infiltration, evapotranspiration, reuse/harvesting,
conservation design, urban forestry, green roofs, etc.). The
permittee may use regional treatment measures to achieve ,
necessary to meet the following applicable Post-Construction
standards to the MEP so long as the regional treatment measures
do not detrimentally impact any receiving water between it and
conditions on the site of a construction activity to the MEP:
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#
17

18

19

20

Ref.
p. 16 Part
III.D.5.a.(2)
(a) and (b)

Concerns/Reasons
Our program must satisfy the Clean Water Act which does not include
volume management requirements for stormwater. It is up to the permittee
to reduce pollutants by any number of means, such as prevention,
treatment, or volume control, as appropriate to their site specific conditions
and MEP. We recognize that volume is an aspect of the nondegradation
rules, specifically as it relates to the increased loading of pollutants.
Therefore, the new volume control requirements should be modified so that
they follow the intent of existing rules. Additionally, the current state of
stormwater technical provides for volume controls for small and mediumsized storm events. We do not have stormwater BMPs that can control
volume discharges for large storm events. In light of these technology limits,
a broad volume control standard puts the permittees in the position of being
unable to comply.
A new item (c) should be added to address situations where net reductions
were achieved prior to the effective date of this permit. Since the earlier net
reductions meet the nondegradation rules, no additional reductions should
be require under the permit for those sites.

Proposed Solution
(a) For new development projects – no net increase from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of Total Suspended Solids (TSS).
3) Stormwater discharges of Total Phosphorus (TP).
(b) For redevelopment projects – a net reduction from pre-project
conditions (on an annual average basis) of:
1) Stormwater discharge Volume when it results in increased
loading of TSS and TP or jeopardizes the integrity of
downstream receiving waters in the occurrence of small or
medium-sized storm events, unless precluded by the
stormwater management limitations in Part III.D.5.a(3)(a).
2) Stormwater discharges of TSS.
3) Stormwater discharges of TP.

p.16 Part
III.D.5.a.(3)
1)d)
p.16 Part
III.D.5.a.(3)
(a)2)

Change “will be” to “are likely to be” mobilized; no one can predict this with
any amount of certainty.

(c) Redevelopment projects located on the site of a construction activity
for which a permittee or a developer under their regulation
previously applied a net reduction post-construction standard may
be treated as new development project subject to the no net
increase standard.
d) Areas where high levels of contaminants in soil or groundwater will
be are likely to be mobilized by the infiltrating stormwater.

2) The term “restrict” is confusing and may be may be better described as
“limit”, as MPCA staff has indicated that the intent is a limitation of the
use of infiltration techniques, not a prohibition.

2)

The permittee’s Regulatory Mechanism(s) shall restrict limit the
use of infiltration techniques to achieve the conditions for postconstruction stormwater management in Park III.D.5.a(2) sufficient
to provide a functioning treatment system and prevent adverse
impacts to groundwater, when the infiltration device will be
constructed in:

p.16 Part
III.D.5.a.(3)
(a)2)b)

b) Active karst features can be surface and underground features. Not all
have been discovered. Without extensive hydrogeologic investigations in
developing areas, we can only address known features. Please clarify.

b)

Areas within 1,000 feet up-gradient, or 100 feet down-gradient of
known active karst features.
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#
21

Ref.
p. 17 Part
III.D.5.a.(3)

22

p. 17 Part
III.D.5.a.(4)
(a)

Concerns/Reasons
In fully developed urban areas, acquisition of additional right-of-way for
stormwater management purposes is very difficult and expensive. Please
define a “reasonable attempt” to obtain right-of-way during the planning
process.
Since item (4)(a) applies to both new development and redevelopment, it is
critical that the allowable mitigation area is larger than the catchment area,
which can be quite small (less than one sq. mile in some cases). It is also
common for many DNR catchment areas to not have upstream adjacent
catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1
square mile in area. 47% of the catchment areas do not have upstream
adjacent catchment areas.
We have situations where a catchment area is already fully built-out, as is
the next upstream catchment area – precluding mitigation for
redevelopment projects in these areas. Each community’s geographical
circumstances will vary, so unless MPCA has specifically evaluated the
geographic limitations for each MS4, identifying a specific watershed scale
may unintentionally preclude economic development or redevelopment,
contrary to MN Stat. Ch. 116.07, subd. 6. The provided language addresses
the intent of having mitigation as close to the construction activity as
possible. Catchment area can then be deleted from the definitions section.
Mitigation for volume when it results in increased loading should be
included in this section. Even though there are limitations and exceptions
identified for volume, since their application has not yet been applied on a
statewide scale, it is impossible to know whether there may also be a need
to retain volume mitigation opportunities.

23

p. 17 Part
III.D.5.a.(4)
(b)

24

p.19 Part
III.D.5.c.(4)

MPCA has limited mitigation options to structural stormwater BMPs in this
draft permit, when there are non-structural stormwater BMPs that can also
be effective in mitigating TSS and/or TP inputs. For instance, in a fully
developed catchment area that lacks space for cost-effective structural
BMPs, an increased street sweeping schedule can effectively prevent TSS
and TP pollution and should be allowed as a mitigation measure.
Legal mechanisms may be something other than agreements. Change
“agreements” to legal documents to be consistent with earlier language.
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Proposed Solution
Please define what MPCA believes is a “reasonable attempt” to obtain
right-of-way.

(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or
other owners and operators of a construction activity cannot cost
effectively meet the conditions for post-construction stormwater
management for TSS and/or TP in Part III.D.5.a(2) and for volume in
Part III.D.5.a.(3) on the site of the original construction activity. For
this purpose, the permittee shall identify, or may require owners or
operators of a construction activity to identify, locations where
mitigation projects can be completed. The mitigation provisions of
the Regulatory Mechanism(s) shall ensure that any stormwater
discharges of TSS and/or TP not addressed on the site of the original
construction activity are addressed through mitigation and, at a
minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from
the original construction activity, but must be within the
smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed
(as locally corrected for infrastructure and grade changes)
same Department of Natural Resource (DNR) catchment area
or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the
local corrections may be used. The highest preference for
mitigation projects must be given to locations that yields
benefits to the downstream same receiving water that
receives runoff from the original construction activity.
(b) Mitigation projects maymust involve the creation of new structural
stormwater BMPs, the retrofit of existing stormwater BMPs, and
nonstructural stormwater BMPs (e.g., street sweeping)

(4) All legal mechanisms drafted in accordance with Part III.D.5.a(5),
including date(s) of the agreement(s) legal mechanism(s) and names
of all responsible parties involved.
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#
25

Ref.
p.19 Part
III.D.6.a

Concerns/Reasons
This section has been greatly expanded since the 2006 permit, to the point
where this section now resembles the intent of the Industrial Storm Water
permit, which specifically excluded municipalities. If it was not appropriate
to include municipal facilities in the ISW permit, then it is not appropriate to
add all of these requirements here.
a. Delete the word electronic, unless MPCA has a specific type of electronic
inventory in mind (e.g., GIS attribute table, Excel spreadsheet, narrative
Word document, etc.).
The list presented is a mixture of facilities and operations and it includes
sites that cannot be inventoried at the onset of a five-year permit
because they change on a day-to-day basis (e.g., street repair…sites).
Unless it is specifically defined in the permit, “open spaces” should be
deleted because there is not a common definition used by all permittees
that would provide practical guidance; open spaces that are managed as
parks are included in the term parks. Modify the language to present
only facilities (operations are covered later in c.(1)) and use terms that
accurately reflect MS4 operations, as suggested. Eliminate swimming
pools because dechlorinated discharges are an authorized nonstormwater discharge.
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Proposed Solution
a. Facilities Inventory
The permittee shall develop and maintain an electronic inventory of
permittee owned/operated facilities that may include, but is not
limited to: composting; equipment storage and maintenance;
hazardous waste disposal; hazardous waste handling and transfer;
landfills; solid waste handling and transfer; parks and open space;
pesticide storage; public parking lots; public golf courses; public
swimming pools; public works yards; recycling; salt storage; street
repair and maintenance sites; vehicle storage and maintenance
yards; materials storage yards.
solid waste, hazardous waste, compost, and recycling transfer and
disposal facilities; storage and maintenance yards for vehicles,
equipment, and materials; public parking lots; and parks and golf
courses.
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#
26

Ref.
p.19 Part
III.D.6.b.
and (3)

Concerns/Reasons
Delete all the verbs that expand on the obligation to reduce pollutants in
order to remain consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper
discharges of pollutants from every inventoried MS4 facility that require
reduction. This assumption may not be accurate and language based on such
an assumption is not appropriate for this permit. There may be MS4 facilities
that have no materials that are exposed to stormwater. There may also be
MS4 facilities where the runoff from materials is already adequately
addressed and, therefore, no additional reduction of pollutant runoff is
needed. The permit language should be revised to reflect these possibilities
and should not require the reduction of pollutants in stormwater runoff in all
cases and at all facilities. Once clarified, items (1) through (3) should be
deleted.
If MPCA does not make the clarification suggested above, then the
alternative is to clarify that structural BMPs be implemented when
redevelopment occurs; in which case, stream order needs to be added as a
condition of sensitivity in item (3) since assimilative capacity contributes to
sensitivity.
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Proposed Solution
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the
permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the
development and implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics
that may adversely affect downstream receiving waters that
include, but are not limited to: sediment, nutrients, metals,
hydrocarbons (e.g., benzene, toluene, ethylbenzene and
xylene), pesticides, chlorides, thermal impacts, stormwater
volume and rate, trash, and bacteria.
(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource
value waters (ORVWs), impaired waters, trout streams, etc.).
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Ref.
p. 20, Part
III.D.6.c (1)
(a) – (k)

Concerns/Reasons
For the reasons stated earlier in this document, SOPs are dynamic internal
operational instructions that guide employee performance. It is not
appropriate to include them as enforceable parts of any permit. The federal
rules and the Clean Water Act do not require the inclusion of SOPs in a
permit for MCM 6. Delete c.(1)(a)-(k).
Alternatively, add language clarifying that these are not an enforceable part
of the permit and make the following clarifications:
(1) Please specify that the operations of concern are those outdoor
operations that are likely to contribute pollutants to stormwater. There
may be indoor and outdoor operations that have the incidental chance
of contributing to stormwater pollution, but to be cost-effective and
realistic, the SOP focus should be on the outdoor operations exposed to
precipitation that have a higher likelihood of contributing pollution.
(b) Add “management of” since that is the operational activity
(e) Specify hazardous material spill response, to differentiate this from
all other types of emergency responses (e.g., shootings, fires,
medical calls, severe weather responses, etc.)
(h) and (j) since the activities to maintain the landscape features are the
same, combine them.
(k) delete maintenance of snow disposal areas since that is covered in
item (b)
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Proposed Solution
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor
municipal operations that are likely to may contribute pollutants to
stormwater. The SOPs, are dynamic documents containing
operational instructions for internal use by the permittee’s
employees or their representatives and are not an enforceable
part of this permit.,The SOPs shall include BMPs that prevent or
reduce the discharge of pollutants to stormwater from the
following municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Management of tTemporary and permanent stockpiles of
materials such as street sweepings, snow, deicing materials
(e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency hazardous material spill response, including spill
prevention plans
(f) Cleaning of maintenance equipment, building exteriors,
dumpsters, and the disposal of associated waste and
wastewater
(g) Use, storage, and disposal of significant materials
(h) Landscaping, park, and lawn and right-of-way maintenance,
including mowing, herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and
pesticide application
(k) Cold weather operations, including plowing or other snow
removal practices, sand use, and application of deicing
compounds, and maintenance of snow disposal areas
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Ref.
p. 20, Part
III.D.6.c (2)
(b) and (c)

Concerns/Reasons
The pond assessment process will be expensive and time-consuming, adding
yet another burden not required by federal or state law without improving
water quality.
a.

b.

The term “temporary water quality storage volume” has no accepted
meaning in the context of stormwater pond design or management.
This term should be deleted from the draft permit. A Google search
yields only four hyperlinks that are not directly related to either the
first draft of this permit or the MCSC comments on that draft permit.
There is a meaning for the term “water quality storage volume” in the
MN Construction Activity Permit and the MN Stormwater Manual, but
the volume is only a function of the impervious area in the drainage
area for the pond. Thus, it provides no information about the pond
itself.

Proposed Solution
(2) Pond Assessment Schedule and Procedures
The permittee shall develop an assessment process (including a
schedule and procedures) for the purpose of determining the TSS
and TP treatment effectiveness of all permittee owned/operated
ponds constructed and used for the collection and treatment of
stormwater. The schedule (which may exceed this permit term) shall
be based on measureable goals and priorities established by the
permittee. The pond assessment process shall take into account the
following:
(b) Permanent storage volume and temporary water quality
storage volume
(c) Short-circuiting (i.e., flow path between the inlet and outlet
does not allow the detention time necessary to adequately
treat stormwater)

The MN Stormwater Manual says that “Detention time is equal to the
length of time starting at basin full (for a specific design storm) and
ending when either the basin is dry (filtration or infiltration) or the basin
has attained normal water level (stormwater ponds or constructed
wetlands).” It does not describe how detention time is related to the
flow path between the inlet and outlet. Without a defined distance
standard to determine when the detention time between an inlet and
outlet is sufficient to adequately treat stormwater, this requirement is
unattainable. In order to determine an appropriate standard, it would
be necessary for a research institution like the U of MN to calculate inlet
water velocities, settling velocities (which are based on particle sizes
that are variable across the state), and outlet velocities under a variety
of conditions since flow rates are not controllable and pond structures
are not uniform. The situation becomes more complex when there are
multiple flow paths through a pond. Therefore, establishing a standard
to determine when short-circuiting occurs would be a time consuming
and expensive professional endeavor. Without adequate standards,
asking for this information is not feasible and this item should be
deleted.
Further, since the term “short circuiting” has no quantified and accepted
meaning in the context of stormwater pond design or management, it
should be deleted from the draft permit.
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#
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Ref.
p. 23, Part
III.D.6.d. (3)

Concerns/Reasons
MS4 permittees conduct employee training using many approaches: specific
training “events” when presentations are made to groups of employees
(e.g., in-house training or external seminars and workshops), one-on-one
instruction, employee reviews, distribution of training materials via e-mail or
interoffice mail, seasonal or time-sensitive e-mail reminders, or e-mail
notices of SOP updates that our professional employees are instructed to
read independently. It would be time intensive to document the ongoing,
incidental efforts that happen between formal training events. Please limit
the documentation requirement to in-person, group training events.
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Proposed Solution
(3) Employee stormwater management training events, including a list
of topics covered and dates of each event where formal group
training is provided.
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31

Ref.
p.23, Part
III.E

p.24, Part
III.F.1.a.(4)

Concerns/Reasons
2. Please replace the term “activities” with non-structural and structural
stormwater BMPs to be consistent with other permit language and avoid
confusion. Then correct the terminology in 2.a. for consistency.
When a TMDL’s WLA for MS4s is categorical, it is unclear whether we are
being asked to submit at the time of application the categorical WLA for
each reach and each flow zone as the “applicable WLA”, one summary
categorical WLA for the entire TMDL (based on some yet-to-bedetermined methodology), or whether we are to derive the permittee’s
proportional share of the categorical WLA for each reach and flow zone
or as one summary proportional share value. Please add language to
clarify what value(s) is to be submitted by clarifying the term applicable
WLA in this section and in the definition. Much more information will
need to be provided explaining how permittees are to accomplish any of
the four options listed long before the application is due.
2.a. It is unclear what MPCA’s expectations are when a phrase like “clearly
link” is used. Based on this language, I would prepare a table listing each
BMP in use within the City that addresses the pollutants associated with
approved TMDLs (e.g., fecal coliform bacteria and turbidity) for the
drainage area served by each BMP. If this does not meet MPCA’s intent,
then more precise language is needed.
2.b. Many SWPPP activities that contribute to load reductions are ongoing
(e.g., street sweeping) and are never “complete”. Modify the language to
reflect this.
3. The load duration curve methodology used to calculate our WLA differs
from the methodologies used to design treatment BMPs, so the process
for estimating cumulative load reductions is unknown. A “translator” will
be needed so that accounting between the two programs is feasible and
meaningful. Also, the permit should contain language that releases the
permittees from the TMDL/WLA requirements once their load reduction
goals have been met or an impaired water has been delisted.
4. MPCA will need to provide guidance on what they expect to receive as
“adaptive management strategies”, since these are not typically listed in
TMDL reports or TMDL implementation plans.
In-lake phosphorus treatments are typically executed as non-continuous
(e.g., batch) treatments. These non-continuous treatments may occur more
than once. The language should be clarified to reflect this to distinguish it
from continuous treatment approaches.
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Proposed Solution
E. Discharges to Impaired Waters with a USEPA-Approved TMDL that
Includes an Applicable WLA
2. A list of all activities non-structural and structural stormwater
BMPs the permittee expects will lead to a reduction in
pollutant(s) of concern as required by each applicable WLA,
including any BMPs specifically identified for the small MS4 in
the TMDL report that the permittee plans to implement. For
each BMP activity, the permittee shall:
a. Clearly l Link the listed non-structural and structural
stormwater BMPs activity with a specific pollutant of
concern
b. Indicate the implementation status stage of completion for
each non-structural and structural stormwater BMP
activity, including load reduction goal attainment and/or
receiving water delisting.
3. An up-dated estimate of the cumulative reductions in loading
achieved for each pollutant of concern associated with each
applicable WLA.
4. An up-dated narrative describing any adaptive management
strategies used (including projected dates) for making progress
toward achieving each applicable WLA

(4) Non-continuous One-time in-lake phosphorus treatment activities
are not authorized under this permit.
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#
32

Ref.
P. 28, Part
IV.B.2.

Concerns/Reasons
The SWPPP document already outlines the activities planned for each
reporting period of the permit term. This is a redundant effort and should
be omitted to prevent wasting resources. Additionally, by the time the
annual report is submitted, half of “the next reporting cycle” has already
elapsed. If you are asking for activities for the next permit cycle that are
different than described in the SWPPP document, expressly state that.
The definition of “DNR Catchment Area” is problematic because the DNR has
recently developed the Level 09 Catchment Dataset. This dataset may be at
a finer scale that the Level 08 Dataset. Using the term “smallest delineated
and digitized drainage area mapped by the MN DNR” is inappropriately
imprecise and vague.
A definition of facilities should be added.

33

p. 37, #9

34

p.38, #11a.

35

p. 38,#14

If MPCA chooses to retain the proposed definition, it should be modified to
change the “and” statements to “or” statements, as shown, since all
practices do not need to be met to be considered green infrastructure.

36

p. 38, #29.

To avoid confusion, please specify that pipes do not include culverts.

37

p. 41, #39

Omit the second sentence; there are many equalization pipes in MS4
systems that are used to maintain hydrology and don’t flow in either
direction. In GIS, pipe elevations are usually embedded in attribute tables
and not displayed on the maps; the elevations are used to derive flow
arrows that are displayed on the maps.
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Proposed Solution
B. Annual Reporting
2. The stormwater activities the permittee plans to undertake
during the next reporting cycle

As stated earlier (#35), the concept of using DNR Catchment Areas to
define the areas available for mitigation should be revised.

“Facilities” means those public buildings or places where a permittee’s
stormwater-related operations take place.
14. “Green Infrastructure” means a wide array of practices at multiple
scales that manage wet weather and that maintains or and restores
natural hydrology by infiltrating, evapotranspiring, or and harvesting
and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as
forests, floodplains and wetlands, coupled with policies such as infill and
redevelopment that reduce overall imperviousness in a watershed. On
the local scale, green infrastructure consists of site and neighborhoodspecific practices, such as bioretention, trees, green roofs, permeable
pavements or and cisterns.
29. “Pipe” means a closed manmade conveyance device used to
transport stormwater from location to location. The definition of
pipe does not include culverts, foundation drain pipes, irrigation
pipes, land drain tile pipes, and road sub-grade drain pipes.
39. “Stormwater flow direction” means the direction of predominant
flow within a pipe. Flow direction can be discerned if pipe elevations
can be displayed on the storm sewer system map.

Page 16 of 16

1. Nature of concern/Topic of comment:
Adherence to minimum requirements in federal rules
Permit Section:
General Issue
Concern/Reasons:
The Minnesota Pollution Control Agency (MPCA) has gone beyond the federal rules promulgated by
the Environmental Protection Agency (EPA) for small Municipal Separate Storm Sewer System (MS4)
permittees. The MPCA should follow the existing federal law and leave it to the permittees to
determine whether their Maximum Extent Practicable (MEP) standard allows for work beyond what
is required by federal and state rule.
MPCA’s newest permit version continues to expand the permit requirements beyond the federal
and state rules, thereby removing a permittee’s ability to determine whether any or all of the items
that go beyond these rules are within what is MEP for that permittee. The EPA intentionally did not
provide a precise definition of MEP to allow maximum flexibility in MS4 permitting, yet MPCA
continues to reduce our flexibility by going beyond the federal and state rule requirements.
Permit changes should be made in response to promulgated state and federal rules and
documented water impairments, not in advance of expected rule changes. Guidance does not carry
the weight of law and trends in other states with differing characteristics are meaningless.
Further, MPCA has not completed audits of all MS4s (as directed by EPA) or a formal assessment of
annual report data; both of which would indicate whether program changes should justifiably be
pursued as rule changes.
Proposed solution:
Maintain stricter adherence to the federal rules in outlining minimum requirements for this permit.

2. Nature of concern/Topic of comment:
Adding new requirements before assessing effectiveness of current program
Permit Section:
General Issue
Concern/Reasons:
The MPCA should not be issuing a revised permit with additional requirements until they complete a
comprehensive program assessment to validate the need for new requirements. MPCA has 9 years’
worth of annual report data from 235 permittees that should be used to inform the permit revision
process. Similarly, MPCA was advised by EPA to complete an audit of each permittee within a fiveyear time frame so as to assess the effectiveness of the existing program, but MPCA has fallen far
short of that goal.
Despite these two deficiencies, MPCA is advancing new requirements with this permit without
having assessed the efficacy of the current program in a manner that is at least as stringent as that
which they require annually of permittees. It is poor management to “fix” a permit before problems
have been formally identified, assessed, and understood. Experience has shown that MPCA has
insufficient capacity to manage the existing MS4 program; expanding the scope of the permit will

exacerbate its inability to manage it. Since permittees are exposed to third party lawsuits, MPCA’s
permit requirements should not make compliance so onerous that permittees are put in vulnerable
legal positions with the potential to incur thousands of dollars in legal costs. For these reasons, an
expanded MS4 permit is unjustified.
Proposed solution:
MPCA should refrain from adding new permit requirements until it assesses the effectiveness of the
current program by:
1.
Reviewing all annual reports submitted to date and summarizing findings (positive and
negative),
2.
Completing an audit of each permittee and summarizing findings (positive and
negative), and
3.
Synthesizing the findings from these two steps in a written report with
recommendations for improvements.
This effort should clearly identify program gaps and justifications for changes that can be
incorporated in the next permit cycle. The program effectiveness assessment should be
conducted with the full participation of all the affected stakeholders, especially the regulated
parties.
3. Nature of concern/Topic of comment:
Forms referenced in permit not available for review
Permit Section:
General Issue
Concern/Reasons:
Throughout this document, reference is made to forms that will be provided by the
Commissioner, apparently at a later date. It has been our experience that such forms have
either disclosed an alternative interpretation of the requirements, gone beyond the permit
requirements, or used formats that either require an undue amount of work on the part of the
permittee to extract the information or prevent the user from fully reporting on the requested
items.
Without being able to review the forms, there is also an uncertainty factor regarding the level of
effort needed to prepare the program documents for the new permit. For example, over the
past five years, permittees have used BMP summary sheets to summarize their Storm Water
Pollution Prevention Program (SWPPP). The new permit outline dictates revisions to current
program documentation be incorporated, but without seeing the new form, the level of effort is
difficult to predict.
Proposed solution:
Forms incorporated by reference in the permit should either be incorporated as an Appendix or
made available at the time of the public notice to confirm they are properly aligned with clear
permit requirements and to inform permittees whether record keeping systems can be feasibly
modified or developed to enable efficient and accurate responses. Additionally, forms created at
the beginning of the permit term should remain unchanged throughout the duration of the
permit term.

4. Nature of concern/Topic of comment:
Commissioner review of permit applications
Permit Section:
Part I.C.2 (p.3)
Concern/Reasons:
Regarding the Commissioner’s review of permit applications for completeness with this permit,
the Commissioner must notify the applicant within 30 days whether the application is complete
or incomplete, as per Ch. 150 (SF 1567). This timeframe should be clearly stated in the permit
so that all parties understand this Agency requirement. Further, if the Commissioner fails to
meet their deadline for providing notice to permittees on the completeness of their application,
a default “complete” status should take effect.
Proposed solution:
a. If an application is determined to be incomplete, the Commissioner will notify the applicant in
writing within 30 days of receipt, indicate why the application is incomplete, and request that
the applicant resubmit the application. The application will be deemed to be complete if the
Commissioner fails to provide notice within 30 days.
If an application is determined to be complete, the Commissioner shall notify the applicant
within 30 days of receipt and shall make a preliminary determination as to whether the permit
should be issued or denied in accordance with Minn. R. ch. 7001.
5. Nature of concern/Topic of comment:
Continuing coverage under permit
Permit Section:
Part II.A (p. 5)
Concern/Reasons:
Language is needed to ensure that permittees have continuing coverage if MPCA fails to
complete the permit reauthorization process prior to the expiration date of a permit. If the
MPCA does not meet the deadline, the MPCA’s role in notifying the permittee of the actions the
permittee will be required to take should be clarified. This section should reflect that permit
reissuance is not in the control of the permittee. This section must also expressly provide for
continued coverage under a current permit after its expiration date until the SWPPP of a new
permit is approved by the Commissioner.
This section should also clarify MPCA’s obligation to issue a permit within 150 days of
application (as per Ch. 150/SF 1567).
Proposed solution:
If, within 180 days of the expiration date of this permit, a permittee submits a letter requesting
reissuance of the permit and a permit application fee to the Agency, such submittal shall be
deemed a “timely application for reissuance of the permit” under Minn. R. 7001.0160. If a
permit has been issued by the Agency and the permittee holding the permit desires to continue
the permitted activity beyond the expiration date of the permit, the permittee shall submit a

written application for permit reissuance at least 180 days before the expiration date of the
existing permit. (Minn. R. 7001.0040, subp.3).
The permit shall be issued or denied by the Commissioner within 150 days of the submission of
a substantially completed permit application.
6. Nature of concern/Topic of comment:
Providing TMDL information to MS4s
Permit Section:
Part II.D.6. (p. 6)
Concern/Reasons:
MPCA staff had indicated that information about every TMDL that is relevant to each permittee
will be provided to them to assist with their SWPPP development and TMDL accounting
requirements. To date, permittees have not received this information, which will be needed
upon permit reissuance. It would be reasonable to expect that MPCA’s staff could provide this
data for MS4 permittees in a timely manner to ensure that they are providing accurate data in
their permit applications.
Proposed solution:
As soon as the permit has been approved, please provide the following information to each MS4
permittee:
• the titles of each EPA approved TMDL that pertain to each MS4 permittees, and
• the WLAs pertinent to each permittee.
7. Nature of concern/Topic of comment:
ERPs and SOPs as an enforceable part of permit
Permit Section:
Part III.B (p.8)
Concern/Reasons:
MPCA staff clarified that ERPs and SOPs are to be prepared specifically for our internal use so
permittees can transfer institutional knowledge to maintain program consistency. Staff further
clarified that they do not expect permittees to submit ERPS and SOPs to the MPCA.
Additionally, to be effective for operational use, ERPs and SOPs need to be dynamic documents
used to guide employee performance and procedures. The permittees need to be able to revise
and adjust ERPs and SOPs with relative ease, based on experience and/or best professional
judgment. Having the content of the ERPs and SOPs included as part of the SWPPP and,
therefore, an enforceable element of this permit reduces the flexibility of and increases the
liability exposure for MS4 permittees.
For these reasons, the draft permit should be revised to require the existence of the ERPs and
SOPs but keep their content outside of the permit requirements. Please consider the proposed
solution as an example of this type of possible language.
Proposed solution:

The permittee shall develop and implement SOPs and ERPs. The SOPs and ERPs are dynamic
documents containing operational instructions for internal use by the permittee’s employees or
their representatives and their contents shall not be an enforceable part of this permit.
8. Nature of concern/Topic of comment:
Documentation of enforcement of ERPs
Permit Section:
Part III.B.2, a.-g. (p. 9)
Concern/Reasons:
With respect to documentation requirements, this list may not apply equally to MCM 3, 4, and
5. For instance, a corrective action may not be applicable to a transient illicit discharge if the
source cannot be identified. Each permittee should be able to prepare their own list of
elements that need to be documented and how they will do so in the ERP for each MCM. Please
add the language suggested below. Permittees must be able to maintain enforcement discretion
and flexibility.
Does the MPCA intend that the permittees will provide reports to them summarizing all these
data elements or will it be sufficient that permittees store documents that contain the
information for later reference, if needed? If MPCA has an expectation that we will be able to
query our information to provide summary reports, we must know that in advance because it
will drive how our documentation system is modified.
Proposed solution:
All enforcement conducted by the permittee pursuant to the ERP shall be documented.
Documentation shall include, at a minimum, the following, as appropriate to the enforcement
case:
9. Nature of concern/Topic of comment:
Overlap of educational priorities
Permit Section:
Part III.D.1.a (p.10)
Concern/Reasons:
Item (1) requires that 3 high priority stormwater-related issues be emphasized for education
and then item (2) goes on to require that 4 listed potential waste products be addressed. There
is significant overlap between these two lists, which adds confusion. To avoid confusion and
enable MS4s to select priority educational topics that reflect their jurisdiction’s potential
pollutant contributions, move the items in (2) to (1) and delete (2).
Proposed solution:
a. Distribution of educational materials and/or equivalent outreach focused on:
(1) At least three (3) high priority stormwater-related issues to be emphasized for education
and outreach during this permit term (e.g., specific TMDL reduction targets, changing local
business practices, promoting adoption of residential BMPs, lake improvements through
lake associations, proper management and disposal of pet waste, household chemicals,
yard waste, and deicing materials, etc.)

(2) How to reduce pollution in stormwater discharges through proper management and
disposal of pet waste, household chemicals, yard waste, and deicing materials
10. Nature of concern/Topic of comment:
Education program implementation
Permit Section:
Part III.D.1.b. (p. 10)
Concern/Reasons:
To avoid confusion, omit the items (2), (3), (4), (5) and (6) since they are already covered in the
introductory paragraph for Section D. Expanding them for MCM 1 adds confusion.
If item 1.b.(5) is not omitted, use “Persons” instead of “Entities” to be consistent with earlier
language.
In 1.b.(7), delete the term stormwater to avoid limiting a permittee from coordinating with
other programs that are not specifically stormwater education programs. It is possible to add
stormwater as a component of non-stormwater education efforts (e.g., Arbor Day) and build
partnerships in that manner.
Proposed solution:
b. A program implementation plan that consists of the following:
(1) Target audience(s)
(2) Measurable educational goals
(3) Responsible department(s) in charge of overall plan implementation
(4) Specific activities to be implemented to reach the measurable educational goals
(5) Entities responsible for implementation of each specific activity
(6) Activity implementation schedules
(7) A description of any coordination with and/or use of other stormwater education
programs being conducted in the area by other entities, if applicable
(8) An annual evaluation component to measure the extent to which the established
measurable educational goals are attained
11. Nature of concern/Topic of comment:
Public participation/involvement – documenting public input
Permit Section:
III.D.2.a.(1) (p. 11)
Concern/Reasons:
Since permittees are public agencies, anyone has the right to review and comment on any public
data, including the SWPPP, at any time. A benefit of the formal, annual meeting approach is
that it sets a forum specifically to review permit progress and to receive comments. Historically,
it has been difficult to get many people engaged in even one annual input meeting. If MPCA
checks the annual meeting attendance records they have received from over 200 permittees
over the last 9 years (i.e., >1,800 events), they will understand that there is a lack of interest, not
a lack of opportunity for public input. Adding more opportunities at the development and
implementation stages is not likely to generate much more input on the SWPPP. Similarly, the

public can provide input at any time during the implementation of SWPPP, but in the past only
public attendance at implementation activities has been tracked. If permittees must now
develop a more formal process to facilitate and document all input received during
development, implementation, and review activities, staff time will be shifted away from
meaningful activities and toward fruitless administrative tasks.
Proposed solution:
Return this requirement to more closely match the federal requirement, as follows:
2. Public Participation/Involvement
a. New permittees shall develop and implement, and existing permittees shall continue to
develop and implement a Public Participation/ Involvement program to solicit public input
and opinion on the SWPPP. For purposes of meeting this requirement, the permittee shall:
(1) Provide a minimum of one (1) opportunity annually for the public input on the
adequacy of the SWPPP. to participate in the on-going development, implementation
and review of the SWPPP. Development does not include the development of the
SWPPP document submitted with the application; implementation includes only those
activities appropriate for public participation. Public meetings can be conducted to
satisfy this requirement provided appropriate local public notice requirements are
followed and opportunity to review and comment on the SWPPP is provided.
12. Nature of concern/Topic of comment:
Illicit discharge
Permit Section:
Part III.D.3.c.(4) (p.12)
Concern/Reasons:
The current language changes the IDDE requirements from point source inspections to nonpoint source investigations, when non-point sources are not covered by the Clean Water Act
and should thereby be excluded as a term of this permit. Replace the current language with the
proposed language.
Because illicit discharges are a very small part of overall stormwater contributions, the level of
effort required in the permit should be commensurate with the significance of the problem.
Proposed solution:
(4)Procedures for locating priority areas likely to have illicit discharges, including at a minimum,
evaluating land uses associated with business/industrial activities, areas where complaints
have been registered in the past, and areas with storage of large quantities of significant
materials that could result in an illicit discharge. Based on this evaluation, the permittee
shall implement additional illicit discharge inspections in those areas identified as having a
higher likelihood for illicit discharges.
(4)Identify which inventoried outfalls are likely to have a higher potential for illicit discharges
based on industrial/commercial land uses, previously documented illicit discharges, or
locations with uncovered outdoor storage of large quantities of significant materials in the
associated drainage areas.

13. Nature of concern/Topic of comment:
Construction site Stormwater Runoff Control and overlapping programs
Permit Section: p. 13, Part III.D.4.a
Concern/Reasons:
In the development of their construction stormwater (CSW) permit, MPCA chose a format and
scope that was consistent with their responsibility as a state regulatory agency and the
authorization given to them by state statute and delegation by the EPA. As such, it is more
complex than the erosion and sediment control (ESC) regulatory programs utilized by many MS4
cities, but not necessarily more effective. Each year MPCA issues thousands of CSW permits and
collects revenue for the implementation of that program, which should include inspections and
enforcement activities. MPCA staff has stated that inspection of 10% of the Phase 1 (large) CSW
sites and 5% of the Phase 2 (small) CSW sites constitutes program effectiveness for EPA
purposes; an inspection rate significantly lower than the inspection rates in most permitted MS4
cities. By virtue of the new expanded and prescriptive approach, MPCA is inferring that the
existing programs in permitted MS4 cities are less effective than theirs. However, the permitted
MS4 cities’ inspection numbers do not indicate program ineffectiveness; therefore, additional
requirements are not supportable.
In addition, by virtue of their proposed language, MPCA appears to be inappropriately shifting
its responsibility for state CSW permit implementation to permittees. MS4s do not have the
same legal authority, fine capacity, and financial support as MPCA. The level of detail required
by MPCAs CSW permit program goes beyond MEP without any proof that MPCA’s approach is
more effective than the approaches used by permittees. These requirements create
unnecessary government duplication by the MPCA and the permittee.
§122.34(b)(4) of the federal rule says “You must develop, implement, and enforce a program to
reduce pollutants in any storm water runoff to your small MS4 from construction activities that
result in a land disturbance of greater than or equal to one acre. Reduction of storm water
discharges from construction activity disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of development or sale that
would disturb one acre or more.” This rule does not mandate that permittees adopt the
requirements of MPCA’s CSW permit as the minimum standards of the local program, nor does
MPCA’s stormwater rule include such a requirement. By using the new approach, MPCA
removes the rights of locally elected officials to direct the content of their local programs within
their MEP standard.
The MPCA’s primary concern with the current approach is that when local standards are more
lax than the comparable CSW permit standards, conflicts with the state program arise. If this is
the issue, then the revised permit language should be directed to that concern. The language
should be modified to indicate that where local and state standards overlap, the local standards
shall be at least as stringent as the state standards. This change more closely aligns with the
intent of MEP and the desire of MPCA to ensure that permittees standards don’t undermine
their CSW permit standards.

The MPCA staff has repeatedly stated, in public informational meetings, that the USEPA requires
permit language to this effect: “A Regulatory Mechanism(s) that establishes requirements for
erosion and sediment controls and waste controls that is at least as stringent as the Agency’s general
permit to Discharge Stormwater Associated with Construction Activity No.MN R100001 (as of the
effective date of this permit).” If this is the case, please provide the specific written citation to
support this contention.
Proposed solution:
a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion and sediment controls
and waste controls shall be developed. Where local sediment and erosion control and waste
control standards overlap, the local standards shall be that is at least as stringent as those
contained in the Agency’s general permit to Discharge Stormwater Associated with Construction
Activity No.MN R100001 (as of the effective date of this permit). The permittee’s Regulatory
Mechanism(s) shall require that owners and operators of construction activity develop site
plans that must be submitted to the permittee for review and approval, prior to project
initiation. Site plans must incorporate the following erosion and sediment controls and waste
controls as described in the above referenced permit
Provide EPA written citation requested.
14. Nature of concern/Topic of comment:
Site plan review by consultants
Permit Section:
Part III.D.4.b (p. 14)
Concern/Reasons:
It is common for permittees to contract with an engineering consultant for services, such as site
plan review. The permit should acknowledge that potentiality.
Proposed solution:
b. Site plan review
The program shall include SOPs, including a checklist, for site plan reviews conducted by the
permittee, or their authorized representative, prior to start of the project, to ensure
compliance with requirements of the Regulatory Mechanism(s) in Part III.D.4.a.
15. Nature of concern/Topic of comment:
Construction Site Stormwater Runoff program documentation
Permit Section:
Part III.D.4.f.(1) (p. 15)
Concern/Reasons:
Delete the term “operator” since this entity is typically not known at the site plan
review/approval stage.

Projects and site plans are reviewed multiple times before a project is ultimately approved or
denied, resulting in many comment letters to address the multiple drafts of a plan. Add the term
“final” for clarification.
Specify that the comments and documentation are stormwater related and not other types of
project review comments (utilities, planning, zoning, etc) that are part of project review.
Proposed solution:
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of this program:
(1) For each site plan review – The project name, location, and owner and
operator of the proposed construction activity, and any final stormwater
review comments and supporting documentation used by the permittee to
determine project approval or denial.
16. Nature of concern/Topic of comment:
Post-Construction Stormwater Management
Permit Section:
Part III.D.5. (p. 15)
Concern/Reasons:
Language needs to be added to this section to clarify that permittees will retain adequate
flexibility for the selection of appropriate sites on which post-construction stormwater
management may occur.
Proposed solution:
5. Post-Construction Stormwater Management
New permittees shall develop, implement, and enforce, and existing permittees shall
continue to develop, implement, and enforce a Post-Construction Stormwater Management
program that reduces water quality impacts from construction activity related to new
development and redevelopment projects with land disturbance of greater than or equal to
one acre, including projects less than one acre that are part of a larger common plan of
development or sale, within the permittee’s jurisdiction and that discharge to the permittee’s
small MS4. Pollutant reductions may occur on or off the project site.
17. Nature of concern/Topic of comment:
Green infrastructure
Permit Section:
Part III.D.5.a.(2) (p. 15)
Concern/Reasons:
Green infrastructure practices are part of a suite of BMPs that can be evaluated during the
feasibility or preliminary engineering phase to determine whether they can cost-effectively
provide the needed management to address the site-specific conditions. It is not reasonable to
infer that they will be given the highest preference when site conditions, BMP effectiveness,
technical maintenance skills and capacity, and/or cost may argue against their use in some
cases, in which case they would conflict with MEP. There will be instances where regional

treatment will be more appropriate than on-site treatment. It is not reasonable to preclude
regional treatment when community wide stormwater management plans, watershed plans,
and Alternative Urban Areawide Reviews have regional stormwater management as a prime
component of their plans.
Proposed solution:
The permittee shall develop and implement a Post-Construction Stormwater Management
program that requires the use of any combination of BMPs, with highest preference
consideration given to Green Infrastructure techniques and practices (e.g., infiltration,
evapotranspiration, reuse/harvesting, conservation design, urban forestry, green roofs, etc.).
The permittee may use regional treatment measures to achieve , necessary to meet the
following applicable Post-Construction standards to the MEP so long as the regional treatment
measures do not detrimentally impact any receiving water between it and conditions on the site
of a construction activity to the MEP:
18. Nature of concern/Topic of comment:
Redevelopment projects meeting stormwater requirements
Permit Section:
Part III.D.5.a.(2) (p. 16)
Concern/Reasons:
A new item (c) should be added to address situations where net reductions were achieved prior
to the effective date of this permit. Since the earlier net reductions meet the nondegradation
rules, no additional reductions should be require under the permit for those sites.
Proposed solution:
(c) Redevelopment projects located on the site of a construction activity for which a permittee
(or a developer under their regulation) previously applied a net reduction post-construction
standard may be treated as new development project subject to the no net increase
standard.
19. Nature of concern/Topic of comment:
Karst features
Permit Section:
Part III.D.5.a.(3) (a)2)b) (p.16)
Concern/Reasons:
Active karst features can be surface and underground features. Not all have been discovered.
Without extensive investigations in developing areas, we can only address known features.
Please clarify.
Proposed solution:
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of known active karst
features.

20. Nature of concern/Topic of comment:
DNR catchment areas for mitigation
Permit Section:
Part III.D.5.a.(4) (a) (p. 17)
Concern/Reasons:
Since item (4)(a) applies to both new development and redevelopment, it is critical that the
allowable mitigation area is larger than the catchment area, which can be quite small (less than
one sq. mile in some cases). It is also common for many DNR catchment areas to not have
upstream adjacent catchment areas, thus further limiting the size of the land available for
mitigation. 69% of the DNR catchment areas in the State are less than 1 square mile in area. 47%
of the catchment areas do not have upstream adjacent catchment areas.
There exist situations where a catchment area is already fully built-out, as is the next upstream
catchment area – precluding mitigation for redevelopment projects in these areas. Each
community’s geographical circumstances will vary, so unless MPCA has specifically evaluated
the geographic limitations for each MS4, identifying a specific watershed scale may
unintentionally preclude economic development or redevelopment, contrary to MN Stat. Ch.
116.07, subd. 6. The proposed solution language addresses the intent of having mitigation as
close to the construction activity as possible.
Mitigation for volume when it results in increased loading should be included in this section.
Even though there are limitations and exceptions identified for volume, since their application
has not yet been applied on a statewide scale, it is impossible to know whether there may also
be a need to retain volume mitigation opportunities.
Proposed solution:
(4) Mitigation provisions
Mitigation provisions for circumstances where the permittee or other owners and operators
of a construction activity cannot cost effectively meet the conditions for post-construction
stormwater management for TSS and/or TP in Part III.D.5.a(2) and for volume in Part
III.D.5.a.(3) on the site of the original construction activity. For this purpose, the permittee
shall identify, or may require owners or operators of a construction activity to identify,
locations where mitigation projects can be completed. The mitigation provisions of the
Regulatory Mechanism(s) shall ensure that any stormwater discharges of TSS and/or TP not
addressed on the site of the original construction activity are addressed through mitigation
and, at a minimum, shall ensure the following mitigation requirements are met:
(a) Mitigation may be implemented at a location separate from the original construction
activity, but must be within the smallest practicable Hydrologic Unit Code (HUC) or
Department of Natural Resources (DNR) delineated watershed (as locally corrected for
infrastructure and grade changes) same Department of Natural Resource (DNR)
catchment area or the next adjacent DNR catchment area up-stream. The DNR
catchment areas may be locally corrected, in which case the local corrections may be
used. The highest preference for mitigation projects must be given to locations that
yields benefits to the downstream same receiving water that receives runoff from the
original construction activity.

21. Nature of concern/Topic of comment:
Nonstructural BMPs as mitigation
Permit Section:
Part III.D.5.a.(4) (b) (p. 18)
Concern/Reasons:
MPCA has limited mitigation options to structural stormwater BMPs, when non-structural
stormwater BMPs that can also be effective in mitigating TSS and/or TP inputs. For instance, in
a fully developed catchment area that lacks space for cost-effective structural BMPs, an
increased street sweeping schedule can effectively prevent TSS and TP pollution and should be
allowed as a mitigation measure.
Proposed solution:
(b) Mitigation projects maymust involve the creation of new structural stormwater BMPs, the
retrofit of existing stormwater BMPs, and nonstructural stormwater BMPs (e.g., street
sweeping).
22. Nature of concern/Topic of comment:
Development and implementation of BMPs for municipal facilities
Permit Section:
Part III.D.6.b. (p.19)
Concern/Reasons:
Delete all the verbs that expand on the obligation to reduce pollutants in order to remain
consistent with the language used throughout the permit.
The draft permit language assumes that there are existing improper discharges of pollutants
from every inventoried MS4 facility that require reduction. This assumption may not be accurate
and language based on such an assumption is not appropriate for this permit. There may be
MS4 facilities that have no materials that are exposed to stormwater. There may also be MS4
facilities where the runoff from materials is already adequately addressed and, therefore, no
additional reduction of pollutant runoff is needed. The permit language should be revised to
reflect these possibilities and should not require the reduction of pollutants in stormwater
runoff in all cases and at all facilities. Once clarified, items (1) through (3) should be deleted.
Proposed solution:
b. Development and Implementation of BMPs
The Where exposure to stormwater or inadequate controls exist, the permittee shall
develop and implement BMPs that divert, treat, infiltrate, reuse, contain, or otherwise
reduce pollutants in stormwater discharges from the small MS4 and from all inventoried
facilities that discharge to the MS4. The permittee shall base the development and
implementation of BMPs on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics that may adversely affect
downstream receiving waters that include, but are not limited to: sediment, nutrients,
metals, hydrocarbons (e.g., benzene, toluene, ethylbenzene and xylene), pesticides,
chlorides, thermal impacts, stormwater volume and rate, trash, and bacteria.

(2) Sources of pollutants.
(3) Sensitivity of receiving waters (e.g., outstanding resource value waters (ORVWs),
impaired waters, trout streams, etc.).
23. Nature of concern/Topic of comment:
Standard Operating Procedures
Permit Section:
Part III.D.6.c (1) (a) – (k) (p. 20)
Concern/Reasons:
For the reasons stated earlier in this document, SOPs are dynamic internal operational
instructions that guide employee performance. It is not appropriate to include them as
enforceable parts of any permit. The federal rules and the Clean Water Act do not require the
inclusion of SOPs in a permit for MCM 6.
Alternatively, add language clarifying that these are not an enforceable part of the permit and
make the following clarifications:
Specify that the operations of concern are those outdoor operations that are likely to contribute
pollutants to stormwater. There may be indoor and outdoor operations that have the incidental
chance of contributing to stormwater pollution, but to be cost-effective and realistic, the SOP
focus should be on the outdoor operations exposed to precipitation that have a higher
likelihood of contributing pollution.
Combine (h) and (j) since the activities to maintain the landscape features are the same.
Delete maintenance of snow disposal areas (k) since that is covered in item (b).
Proposed solution:
c. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping
The permittee shall develop and implement SOPs for outdoor municipal operations that
are likely to may contribute pollutants to stormwater. The SOPs, are dynamic documents
containing operational instructions for internal use by the permittee’s employees or their
representatives and are not an enforceable part of this permit.,The SOPs shall include
BMPs that prevent or reduce the discharge of pollutants to stormwater from the following
municipal operations, where applicable:
(a) Waste disposal and storage, including dumpsters
(b) Temporary and permanent stockpiles of materials such as street sweepings, snow,
deicing materials (e.g., salt), sand and sediment removal piles
(c) Vehicle fueling and maintenance
(d) Routine street and parking lot sweeping
(e) Emergency response, including spill prevention plans
(f) Cleaning of maintenance equipment, building exteriors, dumpsters, and the disposal of
associated waste and wastewater
(g) Use, storage, and disposal of significant materials

(h) Landscaping, park, and lawn and right-of-way maintenance, including mowing,
herbicide, and pesticide application
(i) Road maintenance, including pothole repair, road shoulder maintenance, pavement
marking, sealing, and repaving
(j) Right-of-way maintenance, including mowing, herbicide and pesticide application
(k) Cold weather operations, including plowing or other snow removal practices, sand use,
and application of deicing compounds, and maintenance of snow disposal areas
24. Nature of concern/Topic of comment:
Definition of temporary water quality storage volume
Permit Section:
Part III.D.6.c (2) (b) (p. 21)
Concern/Reasons:
The term “temporary water quality storage volume” has no accepted meaning in the context of
stormwater pond design or management. This term should be deleted from the draft permit.
Proposed solution:
(b) Permanent storage volume and temporary water quality storage volume
25. Nature of concern:
BMP inspections
Permit Section:
Part III.D.6.c (3) (a) & (b) (p. 21)
Concern/Reasons:
Specify that inspections shall be of permittee owned/operated BMPs only. Delete
“effectiveness”; unlike proper function, this isn’t something that can be evaluated during a field
inspection.
Add underwater to the description of outfalls that are exempt from inspections; these are just
as inaccessible as underground outfalls.
Proposed solution:
(3) Inspections
(a) Unless inspection frequency is adjusted under the conditions of Part III.D.6.c(4), the
permittee shall conduct annual inspections of permittee owned/operated structural
stormwater BMPs (excluding stormwater ponds which are under a separate schedule
below) to determine structural integrity, effectiveness, proper function and maintenance
needs.
(b) Prior to the expiration date of this permit, the permittee shall conduct at least one
inspection of all ponds and outfalls (excluding underground and underwater outfalls) in
order to determine structural integrity, proper function, and maintenance needs.
26. Nature of concern:
Maintenance documentation
Permit Section:
Part III.D.6.d(2)(b) (p. 22)

Concern/Reasons:
Include a size threshold for dredging activities that this documentation would apply to so that
small maintenance projects (inlet deltas) are not included in maintenance documentation
requirements
Proposed solution:
(b) Pond sediment excavation and removal activities greater than 100 cubic yards in size,
including:
27. Nature of concern:
Annual report information
Permit Section:
Part IV.B.2. (p. 28)
Concern/Reasons:
The SWPPP document already outlines the activities planned for each reporting period of the
permit term. This is a redundant effort and should be omitted to prevent wasting resources.
Additionally, by the time the annual report is submitted, half of “the next reporting cycle” has
already elapsed.
Proposed solution:
2. The stormwater activities the permittee plans to undertake during the next reporting cycle
28. Nature of concern:
Definition of Common Plan of Development or Sale
Permit Section:
#7 (p. 37)
Concern/Reasons:
Please use commonly accepted development terms to define “plan” as noted. Delete the second
phrase because these conditions are not necessarily tied to development plans approved by
local units of government.
Proposed solution:
7. “Common Plan of Development or Sale” means a contiguous area where multiple separate
and distinct land disturbing activities may be taking place at different times, on different
schedules, but under one proposed locally-approved general development or site plan or plat.
One plan is broadly defined to include design, permit application, advertisement or physical
demarcation indicating that land-disturbing activities may occur.
29. Nature of concern:
Definition of Green Infrastructure
Permit Section:
#14 (p. 38)
Concern/Reasons:
Use EPA’s simpler definition (as extracted from their American Resource Recovery Act
definitions): Green Infrastructure includes a wide array of practices at multiple scales that

manage and treat stormwater and that maintain and restore natural hydrology by infiltrating,
evapotranspiring and capturing and using stormwater.
Proposed solution:
14. “Green Infrastructure” means a wide array of practices at multiple scales that manage wet
weather and that maintains or and restores natural hydrology by infiltrating, evapotranspiring,
or and harvesting and using stormwater. On a regional scale, green infrastructure is the
preservation or and restoration of natural landscape features, such as forests, floodplains and
wetlands, coupled with policies such as infill and redevelopment that reduce overall
imperviousness in a watershed. On the local scale, green infrastructure consists of site and
neighborhood-specific practices, such as bioretention, trees, green roofs, permeable pavements
or and cisterns. includes a wide array of practices at multiple scales that manage and treat
stormwater and that maintain and restore natural hydrology by infiltrating, evapotranspiring or
capturing and using stormwater.
30. Nature of concern:
Definition of Pipe
Permit Section:
#29 (p. 40)
Concern/Reasons:
To avoid confusion, specify that pipes do not include culverts.
Proposed solution:
29. “Pipe” means a closed manmade conveyance device used to transport stormwater from
location to location. The definition of pipe does not include culverts, foundation drain pipes,
irrigation pipes, land drain tile pipes, and road sub-grade drain pipes.
31. Nature of concern:
Definition of Receiving Water
Permit Section:
#31 (p.40)
Concern/Reasons:
Add the word “natural” to provide additional clarification to definition.
Proposed solution:
“Receiving water” means any natural lake, river, stream or wetland that receives stormwater
discharges from an MS4.

