14600 Minnetonka Blvd. • Minnetonka, MN 55345
(952) 939-8200 • Fax (952) 939-8244
eminnetonka.com

July 15, 2011
Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road N.
St. Paul, MN 55155-4194
RE: Public Notice for the National Pollutant Discharge Elimination System (NPDES) Draft
General Permit for Small Municipal Separate Storm Sewer Systems (MS4)
Issued May 31, 2011
Comments from the city of Minnetonka
Mr. Duncanson:
The city of Minnetonka is providing comments to you on the above referenced permit. As a
small Municipal Separate Storm Sewer System (MS4) permittee, the city will be greatly
impacted by the Draft Permit, and therefore has an ongoing interest in the permit program as it
evolves.
The city believes that there are a number of items of significant concern that are raised within
the Draft Permit that need to be addressed prior to the final permit language being drafted.
Some of these items have the potential to cause significant financial and work-load burdens to
the city’s stormwater management program.
If you have any questions about the following comments or if you need any additional
information please contact me at lstout@eminnetonka.com or at 952-939-8233. Thank you for
your consideration.
Sincerely,

Liz Stout, P.E.
Water Resources Engineer
City of Minnetonka
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CC:

MS4 Permit Program, MPCA
Paul Aasen, MPCA Commissioner and Citizens’ Board Chair
Brian Benson, MPCA Citizens’ Board Permittee Committee Chair
David Newman, MPCA Citizens’ Board Member
John Linc Stine, MPCA Deputy Commissioner
Rebecca Flood, MPCA Assistant Commissioner for Water Policy
Lisa Thorvig, Director, MPCA Municipal Division
Dave Richfield, Acting Section Head, MPCA Stormwater Section
John Gunyou, City Manager
Lee Gustafson, Director of Engineering
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General Comments:
1. The MPCA announced a notice and public comment period for the Draft Permit beginning
on May 31, 2011 and ending on July 15, 2011. Effective June 30, 2011, however, the
MPCA and most of the State of Minnesota (including the State Register’s Office) closed their
doors and took down their websites. As a result, the public could no longer obtain the Draft
Permit or the accompanying documents from the MPCA’s website, by request to the MPCA,
or by review it in the MPCA’s offices as provided in the Public Notice. These circumstances
effectively eliminated the public’s access to what were supposed to be publicly available
noticed materials during what was supposed to be an open public comment period.
Any permittee that had not previously obtained hard copies of or saved electronic copies of
the Draft Permit and related documents could no longer obtain them from the MPCA for
review. This development wholly deprived those permittees of their legal right to review and
comment on the Draft Permit and its accompanying documents. This flaw in the public
notice is fatal to the permit process and requires that the public notice and comment period
be started anew.
Based on the facts listed above, the city of Minnetonka requests that the public notice and
comment period for the Draft Permit be started anew at a time when the Draft Permit and
accompanying documents will be available to the public during the entire comment period.
2. The Draft Permit includes a number of conditions that are impractical and do not meet the
intent of “Maximum Extent Practicable” (MEP) established in Federal rules. Some of these
requirements are not supported by current research and have the potential to pose a
significant financial and work-load burden on the MS4s with little or no proven benefit to
water quality. It has always been the desire of the permitted MS4s that the MPCA remain
with the federal language and leave it to the permittees to determine whether their MEP
standard allows for work beyond the federal language. Please incorporate MEP references
on the first page of the permit and maintain stricter adherence to the federal rules in
outlining minimum requirements for this permit.
3. The MPCA has been directed to enable and promote low impact development (LID)
alternatives. However, the Draft Permit prescribes means and methods by which MS4s
must develop standards to implement LID requirements. The permit should be revised to
provide MS4s with more flexibility in developing techniques which would reduce stormwater
runoff impacts to the MEP.
4. There are many terms within the Draft Permit that are not defined. Better definitions need to
be incorporated into the permit to provide a consistent application of the permit requirements
between the MS4s.
5. The numbering of the sections within the Draft Permit is very complex and is difficult to track.
The permit sections should be re-numbered to provide a more clear and logical flow to the
permit document. Also, given the length of this permit, all available technology should be
incorporated to make its use as easy and effective as possible. Where references are
included in the permit to other sections of the permit (i.e. section number, definitions, etc.)
please incorporate hyperlinks to enable the reader to jump directly to the referenced section.
6. Throughout the Draft Permit reference is made to forms that will be provided by the MPCA
at a later date. Without being able to review the forms there is uncertainty in the level of
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effort needed to prepare the new documents for the permit. Forms incorporated into the
permit by reference should be made available for comment at the time of public notice to
confirm that they are aligned with the permit requirements.
7. The MPCA has received an entire permit cycle’s worth of annual reporting data from the
regulated MS4s and has performed a number of audits of permittee performance in meeting
the existing permit requirements. This data should be comprehensively assessed, with the
findings reported to the permittees before initiating revisions to the permit. This effort would
clearly identify program gaps and justification for the changes incorporated into this next
permit cycle.
Specific Comments:
8. Page 3, Part I.A.2. The 2006 permit required that the listed non-stormwater discharges
need only be addressed if they were identified as a significant contributor of pollutants to the
MS4. The Draft Permit adds a requirement for conducting an assessment to determine
significance, as opposed to identifying them as insignificant. The city completed an initial
assessment of the listed non-stormwater discharges during the previous permit cycle. The
permit language from the 2006 permit should be retained.
9. Page 4, Part I.B.8.a. A zero discharge is unattainable for MS4s for almost any pollutant
since there is always the potential for releases by persons or facilities not under the
operational control or ownership of the MS4. Including this language in the Draft Permit
may result in an affected MS4 being out of compliance with the permit through no fault of
their own. This paragraph should be deleted.
10. Page 4, Part I.B.9. This section references the requirements of Appendix B. However,
Appendix B appears to refer only to treatment systems using alum or ferric chloride. Is the
Draft Permit intending to limit alternative or new treatments for phosphorus removal?
11. Page 6, Part II.A.2. The acronym SWMP (in the permit “Stormwater Management
Program”) is used by many cities to describe a completely different stormwater management
document. Please maintain the existing program name and acronym (SWPPP), which has
been already in common usage for the first two permits.
12. Page 6, Part II.C.1. The term “partnership” needs to be defined in the Draft Permit. The
current definition seems to be limited to written, formal agreements with other organizations.
The definition should also include informal and evolving partnerships and collaborations with
groups or organizations like watershed district education committees. Many permittees
have developed informal partnerships and collaborations that are not defined by written
agreements. Some of these collaborations are planned, but many are reactive to
developing situations and cannot be predicted.
13. Page 6, Part II.C.1. The requirement to summarize all partnerships entered into by a
permittee should be eliminated from the Draft Permit language. An MS4 is ultimately
responsible for implementation of the permit, whether done by their own actions or under a
contract or partnership. Compliance with the permit should be based on accomplishments
within the MS4 that are reported in the annual report, not on who ultimately completed the
work.
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14. Page 6, Part II.C.2. Staff at MS4s cannot predict the actions of our political governing
bodies. It is unreasonable for regulatory mechanisms that an MS4 “plans to use” be
included as a permit requirement. Please delete this requirement.
15. Page 7, Part II.C.4. A storm sewer system map is never fully “complete”. New and updated
information is added to the city’s map continuously. The term “complete” should be
replaced with “up to date” or “current”.
16. Page 7, Part II.C.5.d. Please revise this section to allow MS4s to indicate the specific
position or title of the individual responsible for implementation of the MCM rather than an
individual’s name.
17. Page 10, Part III. An additional appendix should be drafted to summarize the full submittal
dates and schedules for all the permit requirements in order to avoid confusion.
18. Page 10, Part III. Paragraph 2. Permittees have 12 months after the effective date of the
permit to complete revisions to incorporated requirements of Part III.A-E into the SWMP.
The new SWMP will require the development or modification of a large number of SOPs,
ERPs, and Regulatory Mechanisms. This amount of work will likely take years not months
to complete. A schedule for completing this new work should be drafted by the permittee
and be incorporated into the SWMP summary. That is the schedule that should then be met
by the permittee.
19. Page 10, Part III.C.1. The language for the required ERP is unnecessarily proscriptive.
Specific components should be left to the discretion of the permittee. Escalating
enforcement is often not a linear or predictable process and requiring specific time frames
for unpredictable, site specific conditions is unreasonable.
20. Page 11, Part III.C.1.a. Verbal warnings are by their nature an informal communication.
Detailed record keeping of these types of enforcement actions is an unreasonable burden
on the permittees. The tracking of verbal warnings should require more limited
documentation than more formal written enforcement actions.
21. Page 11, Part III.C.2. This paragraph starts off with the statement “all enforcement
conducted…” See comment 20 in regards to verbal warning. Verbal warnings should be
removed from this list.
22. Page 11, Part III.D.1. The mapping requirements in the Draft Permit should be limited to the
elements required by federal and state law. Any additional stormwater management
facilities and BMPs should be added to the map at the discretion of the permittee.
23. Page 11, Part III.D.1.a. Please define the term “swale” as used in the Draft Permit. Swale is
a very broad term and could include any depression, natural or designed, that conveys
stormwater. While they could potentially act as a facility for providing drainage within a
development they may not be constructed as part of an overall stormwater treatment
system.
24. Page 11, Part III.D.1.b. This list includes “areas that drain to those outfalls”. Delineating the
area that drains to individual outfalls will be a cumbersome and onerous task. Please revise
this section to require that MS4s delineate and map the drainage areas for individual
receiving waters.
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25. Page 12, Part III.D.1.d. The term “other small treatment BMPs” should be better defined.
Without this definition there will be a wide range of interpretations about what specifically
needs to be mapped. Some permittees will expend an unnecessary amount of effort and
other will spend too little.
26. Page 12. Part III.D.1.f. Please define the term “constructed wetland”. Would natural
wetlands that have been modified to receive stormwater runoff be included in this definition?
If yes, to what extent do modifications need to be done to meet this definition? Does it
include wetlands that have a piped stormwater discharge or would it be limited to wetlands
that are excavated to receive stormwater and provide additional flood control or water
quality benefits than in a natural state?
27. Page 13, Part III.E.1. Please define what an “effective” public education and outreach
program looks like. At this time the city is not aware of any means to define, track, or
measure the effectiveness of such a program.
28. Page 13, Part III.E.1.a.5. The reason for providing a “clearly defined baseline” is unclear
when a city is providing an ongoing public education program that is aimed at a wide variety
of audiences. Given the transitory nature of municipal populations it is virtually impossible to
establish a clearly defined baseline that can be used to effectively measure educational
success over time. This requirement is burdensome, difficult to track and is likely not a
useful measure. Until the science of educational effectiveness measures advance this
requirement should be removed from the permit.
29. Page 13, Part III.E.1.e. The permit uses the phrase “have a mechanism to evaluate
behavior change in the community”. Again, the city is not aware of any reliable and costeffective means to achieve this goal and this phrase should be removed from the Draft
Permit.
30. Page 14, Part III.E.2.a.1.-3. The city is a public entity and anyone has the right to review
and comment on any part of the SWMP at any time. A benefit of the formal, annual meeting
approach is that it sets a predetermined time and recorded forum to receive and assess
comments. Adding more opportunities at the initial stages of development of the SWMP is
unlikely to generate any more input than the sparsely attended annual meetings that are
already a requirement of the existing permit. The requirement for input by the public into the
development and implementation of the SWMP should be eliminated.
31. Page 14, Part III.2.b.1.-3. The SWMP covers a large number of municipal operations.
During the course of a year, hundreds or even thousands of communications about various
aspects of the permit program are received by the MS4s. These communications could
range from dirt in the street left from a construction project, sump pump discharges from
private properties, concerns about pond sedimentation, and comments on city educational
events. Documentation of every water-related comment (formal or informal, verbal or
written) received by every MS4 employee and their response to it is a poor use of limited
resources and time.
This section of the permit should be revised to set appropriate limits on what is expected of
permittees and require that documentation be limited to oral or written comments shared in
a formal setting. It should be noted that all complaints received by the city are recorded with
the appropriate MCM, so comprehensive documentation is kept on file.
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32. Page 14, Part III.E.3.c. Please provide for more flexibility in these SOPs. There may be
some seasons where there are relatively few periods of 72 hours of no precipitation.
Additionally, most of the city’s outfall inspections are performed by interns and are limited in
the time of year that they are available. This adds a significant increase in work load that
cannot be regularly scheduled as it is weather-dependent.
33. Page 15, Part III.E.3.c.1. The permit requires that an outfall prioritization be performed and
includes a set of minimum requirements for the analysis. This would be a significant amount
of new work. The requirement should be that the MS4s perform the prioritization based on
sub-watershed characteristics without the need to perform a detailed and prescriptive
analysis for each outfall.
The city has an inspection program based on geographic areas throughout the city. The
inspection of these prioritized outfalls would be an inefficient use of city resources.
34. Page 16, Part III.E.4.a.2.a.-b. Requirements for management of volume and velocity are
new to this permit. These requirements are not listed in the State Construction Permit and
should be removed from the Draft Permit language.
35. Page 17, Part III.E.4.a.2.g. Please clarify the language in this section. More flexibility
should be added to the requirement as it may not be feasible or desirable to maintain a
buffer at all times during construction. This section should allow for instances where the
developer would need to restore the buffer to meet required buffer width minimums after
construction.
36. Page 17, Part III.E.4.a.3.-7. These requirements are all located in the State Construction
Permit. Adding these requirements into the Draft Permit would seem to be duplicative and a
creation of additional work at the local level that is already being carried out at the state
level. These requirements should be removed from the Draft Permit.
37. Page 17, Part III.4.c. There is already a process in place at the municipal level that governs
how information submitted by the public regarding proposed construction activities is
solicited and recorded into the public record. This process by the city’s Planning
Commission and City Council are regulated by existing state law. This requirement should
be removed from the Draft Permit.
38. Page 17, Part III.4.d.1-2. Explicit priorities or ranks are impractical when the frequency of
inspections is more dependent on the stage of construction, the compliance history of the
contractor and the weather conditions. All of these factors are taken into account by trained
and certified inspectors as to which sites need inspection at any given time. Inspectors
need to use their best professional judgment to manage their workload efficiently. This
section should be modified to allow for greater flexibility by the permittees in conducting their
site inspections.
39. Page 18, Part III.E.5. The section states that an “effective” Post-Construction Stormwater
Management program should be designed, implemented and enforced. However, no
definition of “effective” has been provided. This section should state that a program should
be developed to reduce water quality impacts to the MEP as outlined in Federal Rules.
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40. Page 18, Part III.E.5. Definitions for “development” and “redevelopment” are too broad and
need to be better defined.
41. Page 18. Part III.E.5.a.1. Another category for linear projects should be added in the postconstruction stormwater management standards, similar to what is in the State Construction
Permit.
42. Page 18, Part III.E.5.a.1.a. Flexibility needs to be added for conditions where there is no
need to further reduce stormwater discharges, for situations where pre-project conditions
already meet MEP. For example, if a site was constructed to meet MEP or other standards,
such as LEED, and the site is then redeveloped, this should be allowed an exemption from
this standard.
43. Page 19, Part III.E.5.a.2.a.1.d. The term “as defined by the Agency” is used in the Draft
Permit. Please provide information about programs, standards, or data sources that the
MPCA intends to use in defining and listing high levels of contaminants. This information is
necessary for permittees to comment on the impact to their MS4s.
44. Page 20, Part III.E.5.a.3. The permit states that the permittee shall identify priority areas
within the watershed where mitigation projects can be completed. This places a significant
work load on the permittee. The primary burden for this work should be shifted to the party
responsible for the development, similar to what is required for developments that impact
wetlands. The developer should be responsible for identifying and constructing any
mitigation required under this permit due to their development.
45. Page 20, Part III.E.5.a.3. Please revise the phrase “cannot meet” to include examples of the
circumstances to which this standard would apply. Specifically please include substantial
cost as a reason that satisfies the “cannot meet” standard and can be used as a trigger for
mitigation.
46. Page 20, Part III.E.5.a.3.a. The mitigation is to be implemented within the “same drainage
area” but no definition or scale is provided. It is more appropriate to allow the MS4s to
require mitigation within the larger creek or lake subwatershed that the site is located in.
47. Page 20, Part III.E.5.a.3.b. This section requires the usage of “structural BMPs”. This
section should be revised to allow for the usage of non-structural BMPs such as buffers,
green or open space, conservation easements, or higher level street sweeping to reduce
stormwater impacts.
48. Page 20, Part III.E.5.a.3.d. The 12-month time frame for the completion of mitigation
projects may not be feasible in all cases, particularly with public projects that have an
extensive public-bidding and award process. This time frame should be extended to 18 or
24 months.
49. Page 20, Part III.E.5.a.4.a. This list of specific requirements for a maintenance agreement
is too prescriptive. The permit language should allow for more discretion on how the MS4s
choose to ensure the long-term function of BMPs. Language should also be added that
insures that the requirement for maintenance agreements and easements is not retroactive.
MS4s should not be required to develop maintenance agreements for private BMPs that
have already been constructed.
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50. Page 21, Part III.E.6.a. No exclusion is given for pre-existing buildings and as a result the
intent of this section seems to be to require that all city buildings and operations be
retrofitted to eliminate exposure. This would be a very costly and burdensome process.
The city suggests that an analysis be conducted when there is a significant remodeling of a
building or modification of an operation to reduce the discharge of pollutants.
51. Page 22, Part III.E.6.b.1.h. Please define the word “chemicals”. This word is too broad to
be useful in this context.
52. Page 22, Part III.E.6.b.2.a. Please define the term “structural stormwater management
facilities”. Without this definition there will be a wide range of interpretations about what
specifically needs to be inspected. Some permittees will expend an unnecessary amount of
effort and other will spend too little.
53. Page 23, Part III.E.6.b.2.a.1a. Please define the terms “ditches” and “swales”. Without
these definitions there will be a wide range of interpretations about what specifically needs
to be inspected. Some permittees will expend an unnecessary amount of effort and other
will spend too little.
Requiring annual inspections of all ditches and swales within the MS4 is unreasonable and
would result in a significant increase in the number of inspections, especially with the
potential of a very broad interpretation of the meaning of the terms “swale” and “ditch”.
54. Page 23, Part III.E.6.b.2.a.1.d. Please define “flow control structures”. This could be
interpreted very broadly to mean anything from pipes to weirs.
55. Page 23, Part III.E.6.b.2.b. The guidance document “Managing Dredged Materials in the
State of Minnesota” currently only applies to dredging sediment from water bodies. It is not
an appropriate guidance from maintenance activities that remove sediment from catch basin
sumps, sump manholes, grit chambers, ditches, and pipe outlets. It would be more
appropriate for sediment removal and disposal practices to be included in an SOP drafted
by the permittee.
56. Page 24, Part III.E.6.b.3. It is not realistic for the MPCA to expect that a full schedule and
procedures for an assessment process will be known within the time frame in which the
SWMP summary need to be submitted. This will require the evaluation of hundreds of
ponds and wetlands within the city.
More flexibility should be added to allow MS4s to work within alternate frameworks such as
working with watershed districts or hiring a consultant. For example, working with a
watershed district may require a different assessment schedule to use both organizations’
resources more effectively.
57. Page 24, Part III.E.6.b.3. As stated previously, please define the term “constructed
wetlands”.
58. Page 24, Part III.E.6.b.3.d.f. &h. None of these items provide meaningful data and in some
cases only a best guess could be assumed. Each of these items should be removed from
the permit language.
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59. Page 25, Part III.E.6.b.4. More flexibility should be added to the training requirements set
forth in the permit. Training requirements should be adapted to the individual employee or
department; for example, seasonal park maintenance staff responsible for mowing ball fields
would not need the same type of training as the stormwater drainage crew responsible for
cleaning sumps or ponds.
60. Page 26, Part III.F.1.c. Please replace the phrase “comply with the goals and requirements
of the Clean Water Act or water quality standards” with “protect water quality”.
61. Page 27, Part IV.A. The scope of the annual assessment required in this section should be
better defined. This permit requirement is very vague and has the potential to be very
burdensome and costly to accomplish.
62. Page 29, Part IV.B.5. The requirement to report annually on updates to the permittee’s
storm sewer system map is a pointless requirement. The technical details such as length of
pipe added or replaced or treatment BMP added to the MS4s system can be submitted but
they are useless without the full context of the map. A better option would be for the MPCA
to review the permittee’s map at the time of their audit.
63. Page 34. Part V.F. This section requires that the permittee shall install and maintain
“appropriate backup or auxiliary facilities” if they are necessary to achieve compliance with
the conditions of the permit. This requirement is potentially very burdensome to the MS4s.
How does an MS4 provide backups or auxiliary facilities for every conceivable situation that
could result in a failure of the stormwater management system?
64. Page 37, Appendix A.b.1.b. The permittee is required to provide a unique identification
number and geographic coordinate for each structural BMP. However, not all structural
BMPs will have a geographic coordinate; for example, a deicing truck or calibration
equipment.
65. Page 37, Appendix A.B.3. The permittee is asked to update the “estimated cumulative
reductions” in pollutant loading. Accepted methods to estimate this information may not be
available or practical in all cases.
66. Page 38, Appendix B. Please provide examples of the types of facilities and operations that
would be regulated under the provisions of Appendix B. The introductory paragraph for this
Appendix is very non-specific; however, it goes on to require specific design requirements.
This does not appear to consider the use of alternative or innovative methods to treat
stormwater pollutants.
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July 13, 2011
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St, Paul, Minnesota 55155-4194
RE: Public Notice for the NPDES/SDS General Permit for Small Municipal Separate Storm Sewer Systems
and Public Notice for the Municipal Storm Water Management Program Public Notice Process –
Submittal of Comments and Petition requesting the MPCA Citizen’s Board consider the permit.
Dear Mr. Duncanson:
Spring Lake Township submits this comment letter and petition with respect to the above referenced
draft permit. Spring Lake Township has in interest in the draft NPDES/SDS General Permit for Small
Municipal Separate Storm Sewer Systems as the township is considered a small MS-4 and will be directly
affected by the provisions of the draft permit.
The format of this letter will first identify the permit section being addressed, then a narrative of the
issue of concern, followed by a requested action enclosed in a box.
PART I – Authorization Under This Permit
C.2. (pgs. 4-5) This section describes a process by which the Commissioner will review and approve
the permit application, but does not provide a timeline for doing so.
The Township requests that the permit define a timeline for the MPCA’s approval of individual permit
applications.
D (pg. 5) Transfer of Ownership or Control. A large portion of Spring Lake Township is scheduled for
staged annexation into the City of Prior Lake over the next 12 years. Will this permit section require
a new permit application each time an annexation takes place?
The Township requests that the Agency clarify whether an annexation of land from one MS-4 to
another MS-4 will require the filing of a new permit application.

PART II – Applications Requirements and Schedule
B. (pg. 6) Requirement for submittal of Part 2 of the permit application, with the SWMP summary,
by the deadline set forth in the table, 90, 120 or 150 days. The summary must include:
• A list of partnerships applicable to Part III of the permit
• A summary of the Regulatory Mechanisms the Permittee uses or will use& schedule for updating
the Regulatory Mechanism
• A summary describing the Enforcement Response Procedures in place and/or to be drafted and
a timeline for completion
• A summary of the status of mapping and inventory requirements and a schedule for completion
• A summary of the following for each Minimum Control Measure: BMP’s implemented or to be
implemented, measurable goals, timeline for BMP’s to be implemented in the future, and name
of person responsible for implementing each component of the MCM.
The timeline for submission of the SWMP summary with a list of BMP’s to be implemented for each
MCM is infeasible (90 days after permit effective date for Spring Lake Township). It will take more
than 90 days to identify the BMP’s for each MCM, determine the measurable goals and create a
timeline for implementation. The detailed information required on the MCM’s is unreasonable to
have completed within 90 days of permit effective date.
The Township requests that the timeline for submission of the SWMP summary of the Minimum
Control Measure BMP’s, measurable goals and implementation timeline be consistent with the due
date for the SWMP, 12 months after permit effective date.
PART III – Stormwater Management Program (SWMP).
Spring Lake Township, located in Scott County, is a rural township on the fringes of the Twin Cities
urbanized area. The Township covers approximately 29.6 sq. mi. of farmland, wetland, lakes and
rural residential homes. Less than 0.75 sq.mi. of the township is in a defined urbanized area. With
an average density of only 1 home per 15 acres of land in our township, it is deeply disappointing to
learn that the MPCA has decided not to address the “one size does not fit all” issue in the 2011
permit cycle.
The agency’s failure to address this issue has resulted in permit requirements which the township is
not legally able to comply with. Specifically, the Township is unable to comply with Part III.A. (pg.
10) Partnerships. This section of the draft permit describes the use of “agreements” as a means to
enter into a partnership with another entity in order to meet one or more permit requirements.
However, the “Permittee maintains the legal responsibility for compliance with all terms and
conditions of the permit.”
Scott County is the land use authority for all townships within the County. The four MS-4 townships
within Scott County have no legal authority to adopt or enforce a Regulatory Mechanism to address
compliance with MCM’s 3, 4 or 5. These townships do not “partner” with the County as defined in
the draft permit. They are subordinate to the authority of the County and should not be held to a
standard whereby they “maintain legal responsibility for compliance with all terms and conditions of
this permit” as described in the draft permit’s definition of a partnership.
The Townships requests that the permit provide specific relief from legal responsibility for permit
requirement where the MS-4 lacks legal authority and/or ability to comply with permit requirements.
For the four MS-4 townships in Scott County (Credit River, Jackson, Louisville, and Spring Lake) those
provisions would include:

- Part III.B.
- Part III.C.
- The regulatory mechanism and enforcement provisions of Part III.E.3
- Part III.E.4
- Part III.E.5
Part III D. (pg. 11) Mapping And Inventory
As noted above, the portion of Spring Lake Township located within an urbanized area is a small
fraction of the town’s total rural land area. Furthermore, the township is cris-crossed by county and
state roads. Therefore, the township has over 134 outfalls simply from township ditches
intersecting with county or state road ditches. The number of this type of outfall within the
urbanized area is 6. The mapping and inventory requirements which pre-date this draft permit were
already a significant burden on our rural township. The additional mapping and inventory
requirements of this permit are onerous and will place an even greater financial burden on the
township without providing a direct benefit to pollution prevention on the ground.
The Township requests that the permit mapping and inventory requirements be limited to the
urbanized area within the MS-4.
Furthermore, the permit language requiring the mapping of any pipes,…swales, small treatment
BMP’s is vague. Does this include drain tile underneath roadbeds? Which types of swales need to
be mapped? What constitutes a small treatment BMP – raingardens, rain barrels, etc.?
The Township requests that the permit clarify the terms “pipes”, “swales” and “small treatment
BMP’s.”
Part III MCM 6 – Pollution Prevention/Good Housekeeping for Municipal Operations
b.(2)(a)1.a -d)(pgs. 22 – 23) – Annual inspection of ditches, swales, small stormwater treatment
BMP’s, infiltration, filtration, and bioretention BMP’s, and flow control structures. Spring Lake
Township is requiring the use of LID practices for all future development. This will result in a large
number of smaller BMP’s. Requiring an annual inspection of all these small BMP’s will place an
unreasonable financial burden on the township.
The township requests the same inspection frequency for these small structures/BMP’s as for
constructed ponds and outfalls, once per permit cycle.
b.(3) (pg 24) Assessments of Constructed Ponds and Constructed Wetlands
This assessment seems to be redundant as it describes an inventory of the calculations required for
construction of a stormwater pond under MCM5.
The Township requests that this section be removed as it is a duplication of activities already
undertaken under MCM5. If the agency does not remove this assessment requirement, it should, at a
minimum, by relocated under MCM 5.

PART IV
B.8.b. Year 2 Annual Reporting(3)
The township requests that the word “screened” be changed to inspected.

B.8.b. Years 3-5 Annual Reporting(1)
The township requests that the word “screened” be changed to inspected.
APPENDIX A
B.3. – Estimate the cumulative reductions in loading.
The township needs guidance on how to comply with this requirement. Will the MPCA be providing
guidance through the MIDS project or other initiatives to equip small MS-4’s to meet this
requirement?
The Township requests that the MPCA provide the science, methods or calculations which should be
used to calculate the estimated cumulative reductions in each pollutant of concern.

Finally, The MPCA announced a notice and public comment period for the Draft Permit beginning on
May 31, 2011 and ending on July 15, 2011. Effective June 30th, 2011, however, the MPCA and most of
the State of Minnesota (including the State Register’s Office) closed their doors and took down their
websites. As a result, the public could no longer obtain the Draft Permit or the accompanying
documents from MPCA’s website, by request to MPCA, or by reviewing it in MPCA’s offices as provided
in the Public Notice. I have direct knowledge of at least one township that wished to comment on this
permit, but was unable to obtain the copies necessary to perform their review for comment. These
circumstances effectively eliminated the public’s access to what were supposed to be publicly available
noticed materials during what was supposed to be an open public comment period.
Any Permittee that had not previously obtained hard copies of or saved electronic copies of the Draft
Permit and related documents could no longer obtain them from MPCA for review. This development
wholly deprived those Permittees of their legal right to review and comment on the Draft Permit and its
accompanying documents. This flaw in the public notice is fatal to the permit proceeding and requires
that the public notice and comment period be started anew.
Based on the facts listed above, Spring Lake Township requests that the public notice and comment
period for the Draft Permit be started anew at a time when the Draft Permit and accompanying
documents will be available to the public during the entire comment period.

Respectfully submitted,

Kathy Nielsen, Clerk
Spring Lake Township
C:

Paul Aasen
Brian Bensen
David Newman
John Stine

Rebecca Flood
Lisa Thorvig
Dave Richfield

4646 Dakota Street SE
Prior Lake, MN 55372

July 15, 2011
MPCA Commissioner and Citizens Board
c/o Mr. Duane Duncanson
Minnesota Pollution Control Agency - Municipal Division
MS4 Stormwater Permit Program
520 Lafayette Road North
St, Paul, Minnesota 55155-4194
RE:
Small Municipal Separate Storm Sewer System (MS4) General Permit reissuance comments and Petition for the
MPCA Citizen Board to consider.
Dear Commissioner Aasen and Citizens Board Members,
Please accept this comment letter on the MS4 general permit reissuance. After reviewing the draft permit and considering its
potential affect on clean water program implementation in the City of Prior Lake; I find that the draft permit is breathtakingly
burdensome and completely counterproductive to existing water resources planning and implementation efforts.
In my time as the Water Resources Engineer for the City of Prior Lake, I have witnessed a strong and widely held ethic of
conservation and stewardship of water resources in the citizens, elected officials and municipal staff in the City of Prior Lake.
The City organization demonstrates its commitment to protecting, and when needed, restoring its waters to a clean and
unpolluted state through implementation of its many plans dealing with water resources, most notably: The 2030 Vision and
Strategic Plan, Comprehensive Plan, Local Surface Water Management Plan, Stormwater Pollution Prevention Plan and
Wellhead Protection Plan.
In Prior Lake the City does not act alone in the implementation of water resources planning. In partnership with our local
Watershed Organizations the City applies a mix of stormwater management controls through the creation of new
infrastructure, the rehabilitation, maintenance and retrofit of existing infrastructure and the commissioning of programmatic
water resource, natural resource, and pollutant reduction efforts. The whole of the water resource program at the City of Prior
Lake goes through a rigorous public process that considers alternatives, and seeks to squeeze the most public benefit out of
every tax dollar, in a variety of service areas. The implementation of the MS4 General Permit, as it is currently written,
threatens to derail the bottom-up planning effort that engages the passion, imagination, and creativity of so many.
I write to you today to plead that the Agency rethink the top-down regulatory paradigm the draft MS4 permit envisions; an
approach that is guaranteed to waste tax dollars and slow the pace of local clean-water innovation and implementation. After
hearing testimony from affected parties, it is my hope that the MPCA Citizens board and Commissioner will withdraw the
current draft permit and direct agency staff to revise it to be less burdensome and not counterproductive to local water
resource planning and implementation efforts. Attached please find technical comments to help achieve this end.
Sincerely,

Ross T. Bintner, P.E.
Water Resources Engineer
CITY OF PRIOR LAKE
Phone 952.447.9800 / Fax 952.447.4245 / www.cityofpriorlake.com

The following technical comments on the draft MS4 Permit provided by the City of Prior Lake follow the format pursuant to
Minnesota Rules 7001.0110 with the statement of interests and statement of action included in the cover letter. If the
statement of action from the cover letter is not pursued, the statement of action is to change the permit language consistent
with the complaint and supporting reasons described in each comment.
Request for New Public Comment Period:
The MPCA announced a notice and public comment period for the Draft Permit beginning on May 31, 2011 and ending on
July 15, 2011. Effective June 30th, 2011, however, the MPCA and most of the State of Minnesota (including the State
Register’s Office) closed their doors and took down their websites. As a result, the public could no longer obtain the Draft
Permit or the accompanying documents from MPCA’s website, by request to MPCA, or by review in MPCA’s offices as
provided in the Public Notice. These circumstances effectively eliminated the public’s access to what were supposed to be
publicly available noticed materials during what was supposed to be an open public comment period.
Any stakeholder that had not previously obtained hard copies of or saved electronic copies of the Draft Permit and related
documents could no longer obtain them from MPCA for review. This development wholly deprived those stakeholders of their
legal right to review and comment on the Draft Permit and its accompanying documents. This flaw in the public notice
necessitates that the public notice and comment period be started anew.
Based on the facts listed above, the City of Prior Lake requests that the public notice and comment period for the Draft Permit
be started anew at a time when the Draft Permit and accompanying documents will be available to the public during the entire
comment period.
Part I Comments:
A.2: This section seems to require an assessment of practices that are very common in Cities and some that are significant
contributors to pollution. Is there an opportunity here for the State to do the research/assessment needed on a much more
efficient scale? What level or effort is required in conducting this assessment? What is the procedure to follow if one of the
sources listed is found to be significant?
B.1: How can fill be considered as a non-stormwater discharge? Remove fill from the list.
B.3: Define “Operational Control”
B.8.a: A TMDL with a pollutant WLA of zero is obviously in error. Including this provision in the “limits on authorization”
section makes every MS4 subject to a zero WLA out of compliance, when the mistake is the fault of the TMDL author. Please
remove this language from the permit because it is irrelevant.
B.9: All treatment of stormwater is chemical. Please clarify the intent. Provisions restricting types of Alum or Iron application
might function better outside the “Limitations on Authorization” section, perhaps in the “MCM 5 Section.”
Part II Comments:
C: Do not use the acronym (SWMP) as this is in common usage in stormwater planning. Please change back to SWPPP
name and acronym.
Part III Comments:
1. Part 3 sets standards and dictates methods that completely obliterates existing clean-water programs that are based
on maximizing clean water outcomes and minimizing public expenditures. The paradigm of management envisioned
by this permit is wasteful of public resources, burdensome to implement and will slow progress toward clean water
outcomes and set back innovation of new management methods and technologies that hold the promise of reducing
costs of implementation in the long term.
2. The standards set in part III do not have legal standing because reasonable basis for the requirements of this section
have not been demonstrated. The MPCA must provide a Statement of Need and Reasonableness (SONAR) for

requirements in the general permit that go beyond those in State and Federal Rules. Many of the requirements of
this section are more specific and expansive than the associated Rules and SONAR justification documents. The
following documents were reviewed to find evidence of the justification for these widely expanded standards:
FACT SHEET (wq-strm4-59c): MN 7001.0100 Sub 3.C requires a summary of the basis for the draft permit conditions,
including references to applicable statutory or regulatory provisions: wq-strm4-59c, Section IV only references
requirements of Federal 40 CFR 122,123,124 and State Statutes 115 and 116, and Rules 7001 and 7090.
1. State Statutes 115 and 116, and Rules 7001 and 7090 do not document a reasonable basis for the expansive
requirements in this section of the draft permit. Federal 40 CFR 122,123,124 does not document a reasonable
basis for the expansive requirements in this section of the draft permit.
2. The agency must meet MN 7001.0100 Sub 3.C by completing a summary of the basis for the draft permit
conditions, and include references to applicable statutory or regulatory provisions; the statutory or regulator
provisions are not a basis by themselves.
NONDEGRADATION (wq-strm4-59d): This document claims that MN 7050.0180 and 7050.0185 Set forth
nondegradation standards but that those rules “…were largely developed to address degradation caused by point source
discharges..” and “were not well developed… …and therefore these rules do not adequately address stormwater
discharges.” Instead of remedying these inadequacies in a new rulemaking process, wq-strm4-59d goes on to state that
the rationale in wq-strm4-59d and in the MS4 General Permit together describe the agency’s efforts to fulfill the intent of
Minnesota Rules.
1. Does the agency claim that the reasonable basis for provisions in the permit to be a fact sheet describing permit
provisions and the provision in the same permit?
2. The “Nondegradation Review” section of wq-strm4-59d claims that loading assessments from the 2006 MS4
General Permit demonstrated that new development and redevelopment will result in new or expanded
discharge. This claim is not true. As an owner of one of the 30 nondegradation reviews, I can attest that the
Prior Lake assessment showed no increase in loads of the two pollutants that were required to be studied. The
volume of storm water runoff is not considered a pollutant under federal or state regulations.
3. The “Nondegradation Review” section of wq-strm4-59d also claims that “without installation of adequate
permanent stormwater controls” most MS4s would have expanded discharges. This review shows serious bias
for expensive structural stormwater treatment, and discounts much of the good work cities are doing as part of
the water resource planning process to implement nonstructural BMPs that can reduce pollutant loads at a
fraction of the cost of structural measures.
4. The “Nondegradation Review” section of wq-strm4-59d also claims the MPCA “has determined” that “the
minimum control measures contained within the MS4 General Permit are also reasonable… …and will provide
the same level of protection for All Waters.” Besides the obvious circular reference and the dispute of the owner
of at least one of the loading assessment to the contrary, the MPCA has not published or allowed public review
of the reported “Nondegradation Review” summarized here, that justifies these onerous requirements.
5. The “Nondegradation Review” section of wq-strm4-59d concludes with an alternative path saying if the applicant
does not agree to meet all conditions prescribed in the draft MS4 permit the “permit applicant may be required to
apply for an individual permit” and provide computer modeling to support the development of an individual
permit. While the MPCA is confident in using the 30 Cities loading assessments as basis for General Permit
conditions, if the City of Prior Lake chooses to seek an individual permit, we cannot choose to use our own
loading assessment because wq-strm4-59d decrees that “The MPCA would conduct an individualized
nondegradation review and would prescribe permit conditions.”
6. The “MS4 General Permit Requirements” section of wq-strm4-59d the first paragraph further reveal the Agency’s
bias for expensive structural pollution control measures and ties their construction to the process of development
and redevelopment. Again the agency seeks to regulate the volume of storm water runoff, even though storm
water runoff volume is a very cost-inefficient proxy for actual water quality outcomes, and is not considered a
pollutant under federal or state regulations.
7. The second paragraph of wq-strm4-59d “MS4 General Permit Requirements” section references a “MPCA
nondegradation review” that considered environmental, economic, and social considerations and define the
objective criteria that determine “prudent and feasible.” The criteria describing prudent reads thus: “To be
prudent, an alternative must not involve extraordinary economic or social costs.”

8. The third paragraph of wq-strm4-59d “MS4 General Permit Requirements” section claims that the draft MS4
permit provisions are both prudent and feasible. The alternatives analysis included in the “nondegradation
review” came to the conclusion that the standards in the draft MS4 permit were both prudent and feasible. As a
practitioner with extensive experience in water resources management, I argue that while feasible, the standards
in Part III of the draft MS4 permit are not prudent in the least because they have a bias toward site specific,
structural BMPs based on volume control.
9. The third paragraph of wq-strm4-59d “MS4 General Permit Requirements” section claims to give the permittee
the flexibility to select its own regulatory approach and choose from a wide range of BMPs. This is patently
false. The choice presented in wq-strm4-59e varies by slight degrees; but each option extraordinarily costly
because the method of implementation forced by the draft MS4 permit are 1) site-by-site, 2) structural BMPs, 3)
volume proxy.
10. The fourth paragraph of wq-strm4-59d “MS4 General Permit Requirements” section claims that “in addition to the
requirements that the MS4 General Permit places on new development and redevelopment projects, there are
many other conditions of the MS4 General Permit which will ensure reductions in stormwater discharges.” This
seems to show that the development standards in part III are intended to solely meet the nondegradation
requirements but it treats the “many other conditions” in the MS4 General Permit as over-and-above treatment
that provides a factor of safety. Why after paying so much to meet the requirements of nondegradation, would
anything else be required? Why can’t the two efforts be mixed to provide for the maximum amount of benefit for
the least cost?
MCM 5 TECH SUPPORT (wq-strm4-59e): This document does not seem to provide justification for the basis of permit
conditions required in MN 7001.0100 Sub 3.C.
OVERVIEW (wq-strm4-59f):
1. The first paragraph of the wq-strm4-59f “MCM 5” section cites 40 CFR 122.45(b)(5) copied below; and claims
the MS4 permit guide shows EPA “believes that performance standards can be very effective in order to ensure
water quality standards are met”
(5) Post-construction storm water management in new development and redevelopment.
(i) You must develop, implement, and enforce a program to address storm water runoff from new development and redevelopment
projects that disturb greater than or equal to one acre, including projects less than one acre that are part of a larger common plan of
development or sale, that discharge into your small MS4. Your program must ensure that controls are in place that would prevent or
minimize water quality impacts.
(ii) You must:
(A) Develop and implement strategies which include a combination of structural and/or non-structural best management practices
(BMPs) appropriate for your community;
(B) Use an ordinance or other regulatory mechanism to address post-construction runoff from new development and redevelopment
projects to the extent allowable under State, Tribal or local law; and
(C) Ensure adequate long-term operation and maintenance of BMPs.

Nowhere in this section, or 40 CFR 122,123, or 124 are performance standards required or is a specific BMP
such as volume control made compulsory. Please remove compulsory volume control standard.
2. The Federal guidance that follow section 40 CFR 122.45(b)(5) recommends that the City of Prior Lake
participates in locally based watershed planning efforts to choose appropriate BMPs and involve stakeholders
including interested citizens. We follow this federal guidance this with great pleasure, making locally tailored
solutions that squeeze every benefit out of our limited tax dollars. These locally based watershed planning
efforts also include cost effective performance standards. This attempt by the Agency to dictate local standards
is counter to federal guidance that seeks to encourage the imagination and creativity of citizens and water
resource managers on the local level. Please remove compulsory volume control standard.
3. Federal guidance that follow section 40 CFR 122.45(b)(5) further recommends that requirements be responsive
to changes in storm water technologies. This attempt by the Agency to dictate local standards is counter to
federal guidance because it chooses specific technologies by mandating volume control. Please remove
compulsory volume control standard.
4. The second paragraph of the wq-strm4-59f “MCM 5” section claims that “Many traditional stormwater
management practices have failed to address hydrologic modifications that increase stormwater discharges and
cause erosion and stream channel degradation.” Through cooperative local planning efforts, the problems of
this type that plagued phase I cities have been almost entirely eliminated in the City of Prior Lake and similar

cities. BMPs are chosen, including all the BMPs listed in Federal guidance (40 CFR 122.45(b)(5)(iii)) to
maximize a variety of levels of service and tailor the solution to the individual catchment. This tailored approach
to water resources management is much more cost effective than the blanket approach proposed in part III of
the draft permit. Please remove compulsory volume control standard.
5. The third paragraph of the wq-strm4-59f “MCM 5” section claims the Agency undertook some sort of
“benchmarking” exercise to create its narrative standard in part III. Please provide this for review.
Part III Comments Continued:
3. Review of the documents released with the draft permit show no reasonable basis or justification for these widely
expanded standards in part III. Please provide justification that the proposed standards are not expansive or are
reasonable, justified and prudent in meeting water quality outcomes.
D.1.a: Mapping swales and conveyances less that 12” in diameter are a waste of time and effort. Please remove this
arbitrary requirement because it will not advance clean water outcomes.
D.1.b: Mapping the areas that drain to all outfalls is excessive. Please remove this arbitrary requirement because it will
not advance clean water outcomes.
D.1.d: Mapping all sumps and “other small BMPs” is excessive. Please remove this arbitrary requirement because it will
not advance clean water outcomes.
E: Alternatives analyses are a critical part of water resource management and decisions about methods and means of
meeting a wide variety of clean water levels of service are highly localized to the individual catchment and watershed in
question. It is puzzling why the Agency is pursuing a strategy that takes away so much local control of very local water
resources.
E.1.a.5: The concept of baseline measurement of this BMP is very theoretical at this time and would be of limited value to
most MS4s. Please remove this arbitrary requirement because it will not advance clean water outcomes.
E.1.d: Why would the Agency ask MS4s to choose 3 priority areas in E.1, and then assign them in E.1.d? Remove them
from E.1.d and let the individual MS4 choose.
E.1.e: The concept of measurement of this BMP is very theoretical at this time and would be of limited value to most
MS4s. Please remove this arbitrary requirement because it will not advance clean water outcomes.
E.2.a.1: The public participates in development of the local surface water management program (LSWMP) in the City, but
it is puzzling why the public would find any utility in participating in “SWMP development” because the SWMP does not
need to be “developed” as it is simply a regulatory document that provides the Agency a view on a small subset of
activities that already make up the LSWMP. Delete this requirement because it has no utility.
E.4.a.2.a: Remove this language as it is inappropriate in this MCM.
E.5.a.1: Change the words “Green Infrastructure” to “Cost Efficient Practices”
E.5.a.1 & b.1: Remove all volume control requirements for the reasons stated in FACT SHEET (wq-strm4-59c) comments
1 and 2, NONDEGRADATION (wq-strm4-59d) comments 1-10, OVERVIEW (wq-strm4-59f) comments 1-5 above.
E.6.a: “any facility or operation” is immensely broad and “eliminate exposure” is an expansive standard. Please tone this
section down and clarify how it relates to water quality outcomes.
E.6.b.1.a: Remove the term “other trash containers” as the standard is unreasonable.
E.6.b.2: Please provide more flexibility in this section to manage assets in a more cost effective way. By assigning
annual inspections by what is “mapped” is a disincentive to map additional functionalities of the system or to have a
redundant mapping system specific for SWMP reporting.

E.6.b.3 It is unclear why this assessment is a part of MCM6. Pollution Prevention/Good Housekeeping and b. Standard
Operating Procedures when it’s about assessment, and all of the components listed are things that would be required and
reviewed during the permitting/construction of the feature – not features assessed afterwards. It is unclear why this
assessment is considered a local responsibility. The USEPA, the MPCA, Universities, etc, produce the research and
guidance that we use to design constructed ponds and wetlands. Local units of government are not research/assessment
organizations.
Appendix A Comments:
Appendix A, Section B: This section requires tens of thousands of data points in the City of Prior Lake. “X” potentially
overlapping TMDLs times “Y” multiple outfalls times “Z” pollution reduction BMPs equals an overload of paper work that
has zero relevance to clean water outcomes.
Appendix B Comments:
Appendix B: This section is irrelevant because the MPCA already issues permits for these types of treatment systems
envisioned by this section (as described during the informational meeting) and can put on site specific standards in the
permit issuance decision. Remove Appendix B as it is expansive and redundant.
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Clean Water Act. The comment period of effective days (only half of the published time period)
is simply inadequate for the City and any City residents to understand the draft permit fully and
clearly and to compile appropriate and complete comments.
3) The City’s request to the MPCA for an extension of the public comment period was not answered.
To address the above issues, the City electronically submitted a letter June 27, 2011 (attached)
requesting an extension of the end of the public comment period from July 15, 2011 to August
31, 2011 (i.e., an additional 33 working days). The City sent the letter in anticipation of a
potential Minnesota government shutdown, strongly contending that extending the comment
period to August 31 was the only fair and equitable way to provide sufficient time to respond to
the draft permit in a meaningful way. The City specifically asked for but did not receive a
response before June 30, 2011.
B. Statement of Issues to be Addressed and Specific Relief or Resolution
A contested case hearing would address the insufficient amount of time for the City and any City
residents to understand fully and comment appropriately on the draft permit. The City respectfully
requests a new, 60-day public comment period as resolution to this matter.
II. Comments on Draft Permit
In consideration of the above statements, the City determined it better to provide some comments on the
draft permit than none at all. It therefore respectfully submits the following in accordance with the
requirements of the Public Notice. Please refer to the attached line-numbered version of the draft permit
that includes text edits and annotations of the page/line comments below.
A. Statement of Interest
As an existing NPDES/SDS permittee and an eventual holder of a reissued NPDES/SDS permit for
2012-2016, the City has primary and accountable interest in the draft permit.
B. Requested Actions and Supportive Reasons
The City respectfully requests the MPCA take the following specific actions:
1) Throughout: Please consistently punctuate all alphanumeric lists. Some include periods after each
item of the list; some do not. Other lists end with periods; others do not. Some use “and” or “or”
in the next to last item of the list, others do not. Consistency within a document such as a general
permit is very important, and consistent punctuation will improve the overall quality and clarity
of the permit.
2) Throughout: Please change the possessive “permittee’s” to the plural “permittees” to be
grammatically correct, where appropriate.
3) Throughout: Please define and distinguish “constructed ponds” and “constructed wetlands”
because it is completely unclear.
Part I
1) Page 3; Lines 18-19: Please change “conducted an assessment and found” to “determined.” The
City considers the word “assessment” potentially to have many interpretations, some of which
could include costly and time-consuming procedures. As drafted, this language could be
interpreted to require the City to assess and find each such non-stormwater discharge not to be a
significant contributor of pollutants to the MS4. Within the regulated context of this NPDES/SDS
general permit, the City is concerned MPCA could ultimately define specific guidance procedures
for such “assessments,” which would further encumber permittees’ time and resources
unnecessarily. The City doesn’t believe this is MPCA’s intent. Rather it believes MPCA intends
to allow and trust permittees to make appropriate and responsible determinations according to the
circumstances and their unique MS4s.
2) Page 5; Lines 5-10: Please clarify the distinction between Nos. 4 and 5 of this list. They appear to
overlap or be redundant. For example, isn’t “written notification from the Agency” in No. 4 the
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same as “final approval of the application by the Commissioner” in No. 5? If not, what is the
difference?
3) Page 5; Line 8: Please change “applicants are” to “the applicant is” to be consistent with other
similar references.
Part II
1) Page 7; Line 8: Please change “Procedures” to “Procedure” to be grammatically correct with
“ERP” and consistent with other similar references or consistently use “Procedures” and refer to
“ERPs” throughout the document.
2) Page 7; Line 19: Please change “complete” to “satisfied.” The requirements in Part III.D to
which this refers may include: For Mapping (D.1.): “develop” for new permittees or “update” for
existing permittees and For Inventory (D.2.): “complete” for new permittees or “submit” for
existing permittees. Regardless the case, “satisfied” more clearly and comprehensively describes
when requirements are fulfilled than “complete.”
3) Page 7; Line 20: Please change “not complete” to “unsatisfied” (twice). For identical reasons
stated previously, “unsatisfied” more clearly and comprehensively describes when requirements
are not fulfilled than “not complete.”
4) Page 7; Line 39: Please change “Individual(s)” to “Staff person(s) and/or staff title(s).” Most
likely, permittees refer MS4 responsibilities operationally and/or by documentation to specific
staff position(s) versus specific “individual(s).” However, some permittees may prefer the
reverse. This change allows permittees to choose the best fit for their situation.
Part III
1) Page 10; Lines 25 and 27: Please change “agreement” to “agreements” to be consistent with
other similar references.
2) Page 10; Lines 46-47: Delete “, including time frames for escalation of enforcement for
continuing violators.” Requiring time frames is unnecessarily and overly prescriptive. Permittees
must have maximum flexibility to develop and implement Enforcement Response Procedures
(ERPs) that most appropriately achieve compliance with their various Regulatory Mechanisms.
According to Page 10; Lines 32-34, Regulatory Mechanisms “may consist of contract language,
an ordinance, permits, standards, or any other mechanism…” Any number of scenarios may occur
that make advance prediction of specific time frames very difficult.
3) Page 11; Line 42: Please delete “ditches, and swales,” because it is an onerous and unnecessary
requirement. The existence of ditches and swales is beyond the scope of the storm sewer system,
and the structures that connect them are the important factor. Without a clear definition of ditches
and swales, naturally concentrated overland flow could be considered from a ditch or swale, and
this requirement could apply. Even with a clear definition, the requirement to map and inspect
them is beyond the scope of the City’s control. For example, would the City be required to enter
into an agreement with every organization that participates in the Adopt-a-Highway program as
part of the SWMP?
4) Page 12; Lines 2 and 3: Please delete “All” (Line 2) because it is unnecessary and could be
onerous depending on the interpretation of “part of the permittee’s small MS4”. Please clarify
“part” (Line 3). The City should not be required to inspect and maintain privately owned BMPs. It
would be very difficult to argue for legal rights to intercede in these situations. An improved
description that limits the requirements to those specifically owned and operated by the City
would protect it from legal repercussions.
5) Page 12; Lines 12-13: Please define and distinguish “constructed conveyance” because it is
confusing to the inclusion of ditches and swales (Page 11; Line 42). A ditch or a swale is not
necessarily a “constructed conveyance”, and therefore using varying terms within this section is
confusing.
6) Page 12; Line 13: Please distinguish “stormwater pond” from “constructed ponds and constructed
wetlands” in Lines 6, 11-12. Although mentioned in a note, the term “stormwater pond” is not
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actually used in relation to anything. Please provide the definition that is pertinent to the matter
and terminology used.
7) Page 12; Lines 13-14: Please delete “a treatment pond” because it is unnecessary and inconsistent
with the list at the end of the sentence.
8) Page 12; Line 15: Please change “and” to “and/or” to reflect the various purposes appropriately
in the list.
9) Page 12; Line 17: Please provide consistent terminology within this section. Reference to “road
ditches” could exclude them from inventory, which reinforces the above comment for Page 11;
Line 42.
10) Page 13; Line 16: Please delete “for education and outreach” because it is redundant.
11) Page 13; Line 17: Please delete “be designed to” because it is unnecessary.
12) Page 13; Line 19: Please delete “The” and “involved” because they are unnecessary.
13) Page 13; Line 24: Please delete “in charge” because it is unnecessary.
14) Page 13; Line 26: Please delete “Performance” and “with clearly defined baselines” to allow
permittees the appropriate flexibility to define specifically which measures to use to assess the
success in reaching the established educational goals. This section readily provides permittees to
identify “priority area(s) that will be emphasized for education and outreach” (Lines 15-16) and to
identify audience(s), educational goals, activities, and plans (Lines 18-25). It would be entirely
consistent to allow permittees also to define measures accordingly.
15) Page 13; Lines 29-30: Please delete Item b. because it is a goal (i.e., outcome), not an actionable
task, as are all the other items of this list (i.e., a, c-f). The City recognizes this is an important goal
for public education and outreach, but it is out of place as formatted in this list. For example, it is
already mentioned as an educational goal in Line 20, and Lines 31-40 describe actions that ideally
will achieve this goal. Perhaps this goal should be included in the introductory paragraph so that
Line 17 reads, “The program must be designed to increase public awareness of the impact
stormwater discharges have on water bodies. It must also:”, in which case the above comment for
Line 17 would no longer apply.
16) Page 13; Lines 43-44: Please change “behavior change in the community resulting from the
implementation” to “the effectiveness.” Please insert “and outreach” between “education” and
“program.” Evaluating behavior change based on an educational program would be overly
onerous and result in questionable data. It could be extremely difficult and very expensive to
conduct a survey, or other polling tool, to determine if behavior has been changed in direct
correlation to educational efforts. This section appropriately considers “behavior change” among
a set of example educational goals (Line 21). To single out behavior change for a required
evaluative mechanism is inconsistent with the flexibility the section provides, as mentioned in the
above comment for Line 26.
17) Page 14; Line 46: Please change “Part I.B.1” to “Part I.A.2” to be accurate.
18) Page 14; Line 48: Please delete “including dry-weather (e.g., periods of 72 or more hours of no
precipitation)” because it is unrealistic. The existence of flow-control measures throughout an
MS4 will essentially keep stormwater flowing through outfalls most, if not all, of the time.
19) Page 15; Line 6: Please insert “, which may be” in between “discharges” and “based” and delete
“, at a minimum,” to allow and trust permittees to make appropriate and responsible
prioritizations according to the circumstances and their unique MS4s and to choose from the list
but not be required to use all or any of the included items. Requiring prioritization based on a
minimum set of factors is unnecessarily and overly prescriptive. Successful prioritization can be
accomplished without most of this information. Permittees must have maximum flexibility to
develop and implement a program that most appropriately and effectively detects and eliminates
illicit discharges.
20) Page 15; Line 12: Please delete “and” to be consistent with the above comment for Line 6.
21) Page 15; Lines 17-23: Please delete “to determine if there is flow during periods of dry weather.
Flow during periods of dry‐weather indicates the potential for an illicit discharge and shall be
investigated to determine the source of the discharge. If flow is observed, the permittee shall
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document any of the following discharge characteristics: color, odor, turbidity, oil sheen, surface
scum, and any other characteristics indicating the potential presence of non‐stormwater
discharges or illegal dumping.” Requiring a schedule specifically during dry weather is
unnecessarily and overly prescriptive and unrealistic. The existence of flow-control measures
throughout an MS4 will essentially keep stormwater flowing through outfalls most, if not all, of
the time. Permittees must be allowed and trusted to make appropriate and responsible decisions
about when to conduct visual observations and assessments of outfalls according to the
circumstances and their unique MS4s. Permittees must have maximum flexibility to develop and
implement a program that most appropriately and effectively detects and eliminates illicit
discharges.
22) Page 16; Line 43: Please change “Includes time frames for stabilizing soils” to “Stabilize soils
within specified time frames” to be grammatically consistent with other references of this list.
23) Page 17; Line 2: Please change “Include maintaining natural” to “Protect” because it is
grammatically consistent with other references of this list and because this is a more accurate
description of the most likely situation, at a minimum, for construction site stormwater runoff
control. Protect means to keep from harm, damage, etc., while “maintaining natural” could be
interpreted as active landscape and/or horticultural management, whether or not existing buffers
are “natural.”
24) Page 18; Line 35: Please change “no net increase” in discharge volume of stormwater from new
developments. It is too stringent, even with the limitations indicated on Page 19; Lines 9-38. The
City’s current code requirement of the first one-half inch infiltrated or retained on site is more
reasonable, especially given the predominant soil types in Eagan.
25) Page 20; Line 12: Please insert “or may require other owners and operators of a construction
activity to identify” between “identify” and “priority” to be consistent with the reference in Lines
9-10 and because this provision places sole responsibility on the permittee. This requirement
should provide permittees the ability to leverage owners/operators to be responsible because it is
not uncommon for such parties to expect cities to provide some alternatives to development
requirements, such as could be the case for mitigation of post-construction stormwater
management requirements. It is entirely appropriate for cities to require owners/operators to
identify areas that are suitable for mitigation.
26) Page 20; Lines 13 and 21: Please provide definitions for and distinctions between “watershed”
(Line 13) and “drainage area” (Line 21). The draft permit appears to use them interchangeably.
However, the City considers the difference in scale between them to be very large. The City is
very concerned with the reference in Line 21 because it could be nearly impossible to achieve any
mitigation within the “same drainage area.” Because many in Eagan are very small, this
requirement in Line 21 is essentially unachievable.
27) Page 21; Lines 35 and 40: Please define “facilities and operations” (Line 35) and “facility or
operation” (Line 40) because how they are defined could have wide-reaching ramifications. The
existence of many structural amenities in City parks, for example, could be interpreted to
contribute pollutants to stormwater runoff.
28) Page 21; Line 40: Please insert “owned and/or operated by permittees” between “operation” and
“contributes” to be more clear.
29) Page 22; Line 16: Please change “, at a minimum,” to “any or all of” to allow and trust permittees
to make appropriate and responsible decisions according to their circumstances and unique MS4s
and to choose from the list but not require all of the included items. Permittees must have
maximum flexibility to develop and implement a program that most appropriately and effectively
addresses pollution prevention/good housekeeping.
30) Page 23; Line 1: Please delete this item from the list to be consistent with the above comment for
Page 11; Line 42 and because it is an onerous and unnecessary requirement. The existence of
ditches and swales is beyond the scope of the storm sewer system, and the structures that connect
them are the important factor. Without a clear definition of ditches and swales, naturally
concentrated overland flow could be considered from a ditch or swale, and this requirement could
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apply. Even with a clear definition, the requirement to map and inspect them is beyond the scope
of a City’s control. For example, would the City be required to enter into an agreement with every
organization that participates in the Adopt-a-Highway program as part of the SWMP?
31) Page 23; Lines 7-8: Please delete this item from the list because “flow control structures” have no
bearing on pollution reduction and because it is an onerous and unnecessary requirement.
32) Page 23; Line 11: Please delete “device” because it is inappropriate to its reference.
33) Page 23; Line 18: Please change “quarterly” to “annual” because it is more appropriate. It makes
no sense to require permittees to inspect such areas during frozen conditions when there is no
stormwater runoff.
34) Page 24; Lines 4 and 9: Please delete “or quarterly” to be consistent with the above comment for
Page 23; Line 18. It makes no sense to require permittees to inspect such areas during frozen
conditions when there is no stormwater runoff.
35) Page 24; Line 11: Please delete “, and every other quarter, respectively” to be consistent with the
above comment for Lines 4 and 9.
36) Page 24; Line 13-45: Please revise this section completely because it is unnecessarily onerous.
The City is extremely concerned about the significant difficulty and very high cost that would be
required to fulfill this requirement. Eagan has approximately 500 constructed storm basins. It is
completely unreasonable and overly burdensome to require the City to develop a schedule and
procedures to determine treatment effectiveness of all storm basins (Lines 15-18) and to prioritize
assessments based on evaluations of the environmental importance to protect receiving waters
(Lines 20-22). It is unknown where in Part II.C. it is indicated an outline of the schedule and
procedures for conducting assessments are required to be submitted as part of a permit application
(Lines 22-25). It would be significantly difficult and extremely costly to calculate the stormwater
volume flowing into each storm basin (Lines 30-32) and to determine actual volumes of both
temporary and permanent storage (Lines 33-35). It is completely unreasonable and overly
burdensome to require the City to provide, for each storm basin, inlet and outlet pipe details
(Lines 36-37), flow path relationships (Lines 38-39), inlet features (Lines 40-41), aquatic
vegetation coverage (Lines 42-43), groundwater intersection (Line 45).
Part IV
1) Page 27; Line 16: Please change “that” to “during which” to be grammatically correct.
2) Page 29; Lines 10 and 22: Please change “the development of (new permittee’s), or updates to
(existing permittee’s),” to “the new permittee’s development of or the existing permittees updates
to”, because it reads better.
3) Page 29; Lines 31-32: Please delete “performance” and “with defined baselines” to be consistent
with the above comment for Page 13; Line 26 and to allow permittees the appropriate flexibility
to define specifically which measures to use to assess the success in reaching the established
educational goals.
4) Page 30; Lines 2-3: Please change “A description of any community behavior changes observed
by the permittee, or partner, as a result” to “Summary, results, etc.” and insert “evaluation”
between “the” and “mechanism” to be consistent with the above comment for Page 13; Lines 4344. Evaluating behavior change based on an educational program would be overly onerous and
result in questionable data. It could be extremely difficult and very expensive to conduct a survey,
or other polling tool, to determine if behavior has been changed in direct correlation to
educational efforts. To single out behavior change for reporting is inconsistent with the flexibility
the draft permit provides for educational goals (Page 13; Lines 20-21).
5) Page 30; Line 31: Please delete “Dry weather” to be consistent with the above comments for
Page 14; Line 48.
6) Page 31; Line 2: Please delete “Dry weather” to be consistent with the above comments for Page
14; Line 48.
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Thank you very much for the opportunity to comment on the draft permit. Please feel free to call me at
(651) 675-5300 if you have any questions about the City’s requests.
Sincerely,

Eric Macbeth
Water Resources Coordinator
Attachments:

Cc:

Letter requesting extension of public comment period
Line-numbered, annotated draft permit

Honorable Mike Maguire, Mayor
Tom Colbert, Director of Public Works
Wayne Schwanz, Superintendent of Utilities

Tom Hedges, City Administrator
Russ Matthys, City Engineer
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GENERAL PERMIT AUTHORIZATION TO
DISCHARGE STORMWATER
ASSOCIATED WITH SMALL MUNICIPAL SEPARATE STORM SEWER SYSTEMS
UNDER THE NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM/STATE DISPOSAL SYSTEM (NPDES/SDS) PERMIT PROGRAM
EFFECTIVE DATE:

EXPIRATION DATE:

In compliance with the provisions of the federal Clean Water Act, as amended, (33 U.S.C. 1251
et seq); 40 CFR Parts 122, 123, and 124, as amended; Minnesota Statutes Chapters 115 and 116,
as amended; and Minnesota Rules Chapter 7001 and 7090.
This permit establishes conditions for discharging stormwater and specific other related
discharges to waters of the state of Minnesota (State). This permit is required for discharges
that are from small Municipal Separate Storm Sewer Systems (small MS4), as defined in this
permit.
Upon approval by the Commissioner applicants who submit a complete application in
accordance with the requirements of this permit, are authorized to discharge stormwater from
small MS4s, under the terms and conditions of this permit.
This permit shall become effective on the date identified above, and supersedes the previous
general permit MNR040000, with an expiration date of May 31, 2011.
Signature:

Date
Paul Aasen
Commissioner
Minnesota Pollution Control Agency

If you have questions on this permit, including the specific permit requirements, permit
reporting or permit compliance status, please contact the appropriate Agency offices.
Municipal Stormwater Program
Municipal Division
Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, MN 55155‐4194
Telephone: 651 296‐6300 or toll free in Minnesota: 800‐657‐3864
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PART I. AUTHORIZATION UNDER THIS PERMIT

A. Eligibility
To be eligible for authorization to discharge stormwater under this permit, the applicant
must be an owner and/or operator of a small MS4 and meet one or more of the
applicability criteria specified in Minn. R. 7090.1010.

1. Authorized Stormwater Discharges
This permit authorizes stormwater discharges from small MS4s as defined in 40 CFR
§ 122.26(b)(16).

2. Authorized Non‐Stormwater Discharges
This permit authorizes the following non‐stormwater discharges to enter a small
MS4 provided the permittee of that small MS4 has conducted an assessment and
found the discharges not to be significant contributors of pollutants to that small
MS4: water line flushing, landscape irrigation, diverted stream flows, rising
groundwaters, uncontaminated groundwater infiltration (as defined at 40 CFR
§ 35.2005(b)(20)), uncontaminated pumped groundwater, discharges from potable
water sources, foundation drains, air conditioning condensation, irrigation water,
springs, water from crawl space pumps, footing drains, lawn watering, individual
residential car washing, flows from riparian habitats and wetlands, dechlorinated
swimming pool discharges, street wash water, and discharges or flows from fire
fighting activities.

B. Limitations on Authorization
The following discharges or activities are not authorized by this permit:
1. Non‐stormwater discharges, except those described in Part I.A.2. Non‐stormwater
discharges that are not authorized to be discharged to a small MS4 regulated by this
permit include, but are not limited to: combined sewer overflow, noncontact
cooling water, sewage, wash water, scrubber water, spills (as defined in Minn. Stat.
§ 115.061), oil, hazardous substances, fill, commercial equipment/vehicle cleaning
and maintenance wastewaters.
2. Discharges of stormwater to the small MS4 from activities requiring a separate
NPDES permit when those activities (e.g., construction activity as defined in 40 CFR
§ 122.26(b)(14)(x) and (b)(15), and industrial activity as defined in 40 CFR
§ 122.26(b)(14)(i)‐(xi)) are owned and/or operated by the small MS4 authorized
under this permit. This permit does not replace or satisfy any other permitting
requirements.
3. Discharges of stormwater to the small MS4 from any other entity located in the
drainage area or outside the drainage area. Only the permittee’s small MS4 and the
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portions of the storm sewer system that are under the permittee’s operational
control are authorized by this permit.
4. This permit does not replace or satisfy any environmental review requirements,
including those under the Minnesota Environmental Policy Act (Minn. Stat. ch.
116D), or the National Environmental Policy Act (42 U.S.C. §§ 4321 ‐ 4370 f).
5. This permit does not replace or satisfy any review requirements for endangered or
threatened species, from new or expanded discharges that adversely impact or
contribute to adverse impacts on a listed endangered or threatened species, or
adversely modify a designated critical habitat.
6. This permit does not replace or satisfy any review requirements for historic places
or archeological sites, from new or expanded discharges which adversely affect
properties listed or eligible for listing in the National Register of Historic Places or
affecting known or discovered archeological sites.
7. Prohibited discharges pursuant to Minn. R. 7050.0180, subp. 3, 4, and 5
8. Discharges of a pollutant of concern to an impaired water:
a. When a United States Environmental Protection Agency (USEPA)‐approved
Total Maximum Daily Load (TMDL) report includes a Waste Load Allocation
(WLA) of zero for the pollutant of concern for the Small MS4 or
b. For which a TMDL report assigns a USEPA‐approved WLA to the small MS4 for a
pollutant of concern, unless the permittee complies with all terms and
conditions of this permit, and Appendix A
9. Discharges from the activity of chemically treating stormwater within a small MS4
to remove phosphorus, unless the permittee complies with Appendix B.

C. Permit Authorization
In order for an applicant to be authorized to discharge stormwater from a small MS4
under this permit:
1. The applicant shall submit an application for coverage under this permit in
accordance with Part II.
2. The Commissioner shall review the permit application for completeness and
compliance with this permit.

a. If an application is determined to be incomplete, the Commissioner will notify
the applicant, indicate why the application is incomplete, and request that the
applicant resubmit the application.
b. If an application is determined to be complete, the Commissioner shall make a
preliminary determination as to whether the permit should be issued or denied
in accordance with Minn. R. ch. 7001.
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3. The Commissioner shall provide public notice with the opportunity for hearing on
the preliminary determination.
4. The applicant shall receive written notification from the Agency indicating that
permit coverage has been granted or denied.
5. Upon final approval of the application by the Commissioner, applicants are
authorized to discharge stormwater from small MS4s under the terms and
conditions of this permit.

D. Transfer of Ownership or Control
Where the ownership or significant operational control of the small MS4 changes, after
the submittal of an application, under Part II the new owner or operator must submit a
new application in accordance with Part II

E. Issuance of Individual Permits
1. The owner/operator may request an individual permit in accordance with Minn. R.
7001.0210, subp.6, for authorization to discharge stormwater associated with a
small MS4.
2. The Agency may require an individual permit for the applicant or permittee, in
accordance with Minn. R. 7001.0210, subp. 6.

F. Rights and Responsibilities
1. The Commissioner may modify this permit or issue other permits, in accordance with
Minn. R. ch. 7001, to include more stringent effluent limitations or permit
requirements that modify or are in addition to the Minimum Control Measures in
Part III.E of this permit, or both. These modifications may be based on the
Commissioner’s determination that such modifications are needed to protect water
quality.

2. Additional small MS4s may be designated for coverage under this permit in
accordance with Minn. R. ch. 7090. The owner and/or operator of a small MS4 that
is designated for coverage must comply with the permit requirements by the dates
specified in the Commissioner’s designation documents.
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PART II. APPLICATION REQUIREMENTS AND SCHEDULE
A. New Applicants
To become a new permittee authorized to discharge stormwater under this permit, the
owner/operator of a small MS4 shall meet the following requirements, in accordance
with the schedule provided in the written notification from the Agency indicating that
permit coverage is required:
1. Submit Part 1 of the permit application (includes the permit application fee).
2. Submit Part 2 of the permit application, with the Stormwater Management
Program (SWMP) summary completed in accordance with Part II.C of this permit.
B. Existing Permittee’s
All existing permittee’s seeking to continue discharging stormwater associated with a
small MS4 after the effective date of this permit shall submit Part 2 of the permit
application (form provided by the Commissioner), with the SWMP summary completed
in accordance with Part II.C of this permit, in accordance with the schedule in Table 1,
below. NOTE: Existing permittee’s were required to submit Part 1 of the permit
application prior to the expiration date (May 31, 2011) of small MS4 General Permit
No.MNR040000 issued March 3, 2006.
C. Stormwater Management Program (SWMP) Summary Requirements
New permittee’s and existing permittee’s shall submit a summary of each SWMP
component listed below when seeking coverage under this permit. The SWMP summary
shall be submitted on a form provided by the Commissioner and shall include, at a
minimum, the following:
1. Partnerships: A summary of any partnerships the permittee has entered into, or
plans to enter into, in accordance with Part III.A of this permit. The summary shall
include:

a. The names of organizations with which the permittee has entered into a
partnership

b. The start and end dates of all partnership agreements and
c. The specific activities or requirements of the permit for which each partner has
agreed to be responsible
2. Regulatory Mechanism(s): A summary of all Regulatory Mechanism(s) the permittee
uses, or plans to use, to comply with Part III.E.3, 4, and 5, of this permit. This
summary shall include the following information:

a. The specific type of Regulatory Mechanism(s) the permittee has chosen to
comply with each part above (e.g., ordinance, policy, permit, etc.). If the
Regulatory Mechanism(s) has not been developed at the time of application for
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this permit, the permittee shall indicate the current status of development and
include a schedule for completion in Part II.C.2.b, below.
b. A schedule for incorporating the terms and conditions outlined in Part III.E.3, 4,
and 5 into a Regulatory Mechanism(s) if not already completed at the time of
application
3. Enforcement Response Procedures (ERP): A summary that describes the permittee’s
ERP as it pertains to the requirements of Part III.C of this permit. The permittee shall
clearly describe all portions of an ERP that is already complete at the time of
application. If the permittee has not yet developed an ERP at the time of
application, the summary must include:

a. A list of main tasks to be completed in order to complete the ERP and
b. A schedule for completion of the ERP
4. Map and Inventory: A summary that describes the status of the permittee’s storm
sewer system map and inventory as required by Part III.D of this permit. The
summary must indicate whether each requirement stated in Part III.D is “complete”
or “not complete”. For each requirement that is designated “not complete”, the
permittee shall include:

a. A list of main tasks to be completed in order to complete the requirement and
b. A schedule for completion of the requirement
5. A summary of the following information for each Minimum Control Measure
outlined in Part III.E:
a. The Best Management Practices (BMPs) the permittee will implement, or has
implemented, for each Minimum Control Measure
b. The measurable goals for each of the BMPs, including as appropriate, the
months and years in which the permittee will undertake required actions,
including interim milestones and the frequency of the action, in narrative or
numeric form, as appropriate. This includes schedules and procedures for an
assessment process, required by Part III.E.6 for all constructed ponds and
constructed wetlands.
c. For BMPs to be implemented at a future date, the estimated timeline(s)
(months, years) in which the permittee will implement each BMP and
d. Individual(s) responsible for implementing and/or coordinating each component
of the Minimum Control Measure
D. Application for Reauthorization
If a permit has been issued by the Agency and the permittee holding the permit desires
to continue the permitted activity beyond the expiration date of the permit, the
permittee shall submit a written application for permit reissuance at least 180 days
before the expiration date of the existing permit. (Minn. R. 7001.0040, subp.3).
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11
7
Table 1
12
8 Application Schedule for Existing Permittee’s13
Group 1
9
Group 2
14 Group 3
10 60
Within 90 days after permit effective
Within 120 days after permit
105
Within 150 days after permit
date
61
effective date
106
effective date
62
107
Albert Lea, City
63 Anoka, City
108 Anoka County
Alexandria, City
64 Anoka‐Ramsey Community College
109 Apple Valley, City
Andover, City
65 Austin, City
110 Bemidji, City
Anoka Technical College
66 Baxter, City
111 Big Lake, City Blaine,
Arden Hills, City Benton
67 Big Lake Township
112 City Brockway
County Birchwood
68 Bloomington, City
113 Township
Village, City Brooklyn
69 Brainerd, City
114 Brooklyn Center, City
Park, City Cambridge,
70 Buffalo, City
115 Burnsville, City
City
71 Carver, City
116 Carver County
Capitol Region WD
72 Century College
117 Chanhassen, City
Cascade Township
73 Champlin, City
118 Circle Pines, City
Centerville, City
74 Clay County
119 Cloquet, City
Chaska, City
75 Coon Creek WD
120 Coon Rapids, City
Columbia Heights, City
76 Corcoran, City
121 Cottage Grove, City
Credit River Township
77 Crystal, City
122 Dakota County
Dakota County Technical College 78 Dayton, City
123 Deephaven, City
Dellwood, City
124 Duluth, City
79 Dilworth, City
Detroit Lakes, City
125 Eden Prairie, City
80 Eagan, City
Duluth Township
126 Empire Township
81 East Grand Forks, City
East Bethel, City
127 Falcon Heights, City
82 Elk River, City
Edina, City
128 Faribault, City
83 Elko New Market, City
Excelsior, City
129 Fergus Falls, City
84 Fairmont, City
Farmington, City
130 Gem Lake, City
85 Forest Lake, City
Federal Medical Center
131 Grant, City
86 Fridley, City
Glencoe, City
132 Ham Lake, City
87 Golden Valley, City
133 Haverhill Township
Grand Rapids, City
88 Hastings, City
134 Hennepin Technical College Eden Prairie
Greenwood, City
89 Haven Township
Hennepin County
90 Hennepin Technical College Brooklyn Pk 135 Hermantown, City
Hibbing, City
136 Houston County
91 Hopkins, City
Hilltop, City
137 Independence, City
92 Hutchinson, City
Hugo, City
138 La Crescent Township
93 Jackson Township
Inver Grove Heights, City
139 Lake Elmo, City
94 La Crescent, City
Inver Hills Community College
140 Le Sauk Township
95 Lake Superior College ‐ Duluth
141 Lexington, City
Laketown Township
96 Landfall, City
Lakeville, City
142 Lilydale, City
97 Lauderdale, City
Lino Lakes, City
143 Little Canada, City
98 Litchfield, City
Little Falls, City
144 Louisville Township
99 Loretto, City
145 Maple Grove, City
Long Lake, City
100 Mankato, City
Mahtomedi, City
146 Medicine Lake, City
101 Marion Township
Maple Plain, City
147 Mendota Heights, City
102 Marshall, City
Maplewood, City
103 Mendota, City
148 Metropolitan State University

59

104
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Group 1
43
Within 90 days after permit effective44
date
45

42

83

46
47
Minnetonka Beach, City
48
MNDOT Metro District
49
MNDOT Outstate District
50
Monticello, City
51
New Brighton, City
52
New Ulm, City
53
North Hennepin Community College54
Northfield, City
55
Northland Comm & Technical College56
Oak Grove, City
57
58
Orono, City
Pine Springs, City
59
60
Plymouth, City
61
Ramsey, City
62
Rice Creek WD
Richfield, City
63
Rochester Township
64
Sartell, City
65
Scott County
66
Sherburne County
67
Shorewood, City
68
South St Paul, City
69
Spring Lake Township
70
71
St Bonifacius, City
St Cloud Technical College
72
St Louis County
73
St Paul Park, City
74
St Peter, City
75
Vadnais Heights, City
76
Waconia, City
77
Waite Park, City
78
Waseca, City
79
West Lakeland Township
80
White Bear Township
81
Woodland, City
82
Medina, City

Minnesota Correctional‐St Cloud
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84
85
86
Midway Township
87
Minnehaha Creek WD
88
89
Minnetonka, City
90
MN State Comm and Tech College‐Moorhead
Montevideo, City
91
Moorhead, City
92
Mounds View, City
93
New Hope, City
94
Normandale Community College
95
North Oaks, City
96
Nowthen, City
97
Oakdale, City
98
Osseo, City
99
Prior Lake, City
100
Proctor, City
101
Ramsey County Public Works
102
Red Wing, City
103
Robbinsdale, City
104
Rochester Community & Tech College 105
Roseville, City
106
Sauk Rapids, City
107
Shakopee, City
108
South Washington WD
109
Spring Park, City
110
St Cloud, City
111
St Joseph, City
112
St Louis Park, City St
113
Michael, City
114
Stearns County
115
Stillwater, City
116
Tonka Bay, City
117
Valley Branch WD
118
Washington County
119
Watab Township
120
West St Paul, City
121
Group 2
Within 120 days after permit
effective date

Willernie, City
Winona, City

Group 3
Within 150 days after permit
effective date
Minden Township
Minnesota Correctional‐Lino Lakes
Minnetrista, City
MN State University‐Moorhead
Mound, City
Mpls Community/Technical College
Newport City North
Branch, City North
Mankato, City North
St Paul, City Olmsted
County Otsego, City
Owatonna, City
Prior Lake‐Spring Lake WSD
Ramsey‐Washington Metro WD
Redwood Falls, City
Rice Lake Township
Rochester, City
Rosemount, City
Sauk Rapids Township
Savage, City
Shoreview, City
Spring Lake Park, City
St Anthony Village, City
St Cloud State University
St Joseph Township
St Paul Community & Technical College
Sunfish Lake, City
U of M‐Duluth
U of M‐Twin Cities Campus
Victoria, City
Wayzata, City
White Bear Lake, City
Willmar, City
Woodbury, City
Worthington, City
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PART III. STORMWATER MANAGEMENT PROGRAM (SWMP)
The permittee shall develop, implement and enforce a SWMP designed to reduce the
discharge of pollutants from the small MS4 to the Maximum Extent Practicable (MEP), to
protect water quality, and to satisfy the appropriate water quality requirements of the Clean
Water Act. The SWMP is an enforceable part of this permit and any modifications made to
the SWMP shall also become enforceable provisions of this permit.
New permittee’s shall complete all requirements of Part III.A‐E within the schedule provided
by the Commissioner at the time of authorization to discharge stormwater under this permit.
Unless a different schedule is specified below for a specific component of the
SWMP, existing permittee’s shall complete revisions to incorporate requirements of Part
III.A‐E into an existing SWMP within 12 months after the permit effective date.
A. Partnerships
The permittee is authorized under this permit to enter into partnerships with other
entities on the design, implementation, and enforcement of one or more requirements
of this permit. If the permittee enters into a partnership with another entity to meet
one or more permit requirements, the permittee maintains legal responsibility for
compliance with all terms and conditions of this permit. If the permittee chooses to
partner with another entity, the permittee shall document as part of the SWMP the
following:
1. Name of all entities with which agreements have been made
2. Start and end dates of all agreement
3. Specific details of all agreements, including permit requirements all partners have
agreed to meet under the agreement
B. Regulatory Mechanism(s)
The permittee shall develop, implement, and enforce a Regulatory Mechanism(s) to
meet the terms and conditions of Part III.E.3, 4, and 5. A Regulatory Mechanism(s) for
the purposes of this permit may consist of contract language, an ordinance, permits,
standards, or any other mechanism, that will be enforced by the permittee. An existing
permittee shall continue implementation and enforcement of any existing Regulatory
Mechanism(s) until the permittee has completed revisions to incorporate the
requirements of this permit.
C. Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement Response
Procedure (ERP) that describes the strategies the permittee will implement to
enforce and compel compliance with the Regulatory Mechanism(s) developed by
the permittee in accordance with Part III.B, above. The ERP shall describe
procedures and circumstances for the implementation of the following types of
enforcement tools, including time frames for escalation of enforcement for
continuing violators:
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a. Verbal Warnings – Verbal warnings must specify the nature of the violation and
may include verbal corrective actions.
b. Written Notices – Written notices must cite the specific violation and the
Regulatory Mechanism(s) violated, and must include corrective actions with
deadlines.
c. Escalated Enforcement Measures – The permittee shall employ at least two of
the enforcement tools below, to escalate enforcement responses where
necessary to address persistent non‐compliance, repeat violations, or
occurrences of environmental harm:
(1)
(2)
(3)
(4)
(5)
(6)

Citations (with fines)
Stop work orders
Withholding of plan approvals
Withholding of funds received through bonding
Withholding other authorizations (e.g., certificate of occupancy)
Other measures – The permittee may use other measures allowed under
local legal authorities.

2. All enforcement conducted by the permittee pursuant to the ERP shall be
documented. Documentation shall include, at a minimum, the following:
a. Name of owner or operator violating the terms and conditions of the
permittee’s Regulatory Mechanism(s)
b. Dates and locations of observed violations
c. Description of violations, including citations to Regulatory Mechanism(s)
d. Corrective actions (including schedule for completion) issued by the permittee
e. Date(s) and type(s) of enforcement used to compel compliance (e.g., verbal
warning, written notices, citation, stop work order, withholding of local
authorizations, etc.)
f. Referrals to other regulatory organizations (if any) and
g. Date the non‐compliance was resolved
D. Mapping And Inventory
1. Mapping
New permittee’s shall develop, and existing permittee’s shall update, a storm
sewer system map that depicts the following:

a. Any pipes, ditches, and swales, including stormwater flow direction, that are
part of the permittee’s small MS4

b. All outfalls and areas that drain to those outfalls. Each mapped outfall shall be
assigned a unique identification (ID) number by the permittee and include an
associated latitude/longitude coordinate.
c. All streams, lakes, and wetlands, including the name of the water body, within
the permittee’s jurisdiction that receive stormwater discharges from the small
MS4
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d. All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4
e. All infiltration, filtration, and bio‐retention BMPs that are part of the
permittee’s small MS4 and
f. All constructed ponds and constructed wetlands that are inventoried as
required by Part III.D.2, below
2. Inventory
The permittee shall complete an inventory of all constructed ponds and constructed
wetlands within the permittee’s jurisdiction that collect stormwater via constructed
conveyances. (NOTE: For purposes of this requirement, a stormwater pond is a
treatment pond constructed and operated for water quality treatment, stormwater
detention, and flood control. Stormwater ponds do not include areas of temporary
ponding, such as ponds that exist only during a construction project or short‐term
accumulations of water in road ditches). (2009 Minnesota Session Law, Ch. 172.
Sec. 28).
New permittee’s shall complete the inventory according to the schedule provided in
the written notification from the Agency indicating that permit coverage is required.
Existing permittee’s shall submit the inventory, on a form provided by the
Commissioner, no later than 30 days after the effective date of this permit. For
assistance in completing this inventory, the permittee may refer to the Agency’s
guidance document titled “MS4 Stormwater Pond Inventory Guidance”. Each feature
inventoried, for purposes of meeting this requirement, shall include the following
information:

a. A unique identification (ID) number assigned by the permittee
b. Geographic coordinates (e.g., latitude/longitude) of the estimated center of the
c.
d.
e.

f.
g.
h.
i.

wq-strm4-59b

feature
Type (e.g., constructed pond, constructed wetland)
The year (if known) the feature began collecting stormwater via a constructed
conveyance
Water surface area expressed in acres, at the normal water level as established
by the outlet. In the case of dry ponds, surface area of the bottom of the pond
expressed in acres
Ownership (e.g., name of city, county, township, watershed district, private,
State, unknown, etc.)
Maintenance authority (e.g., name of city, county, township, watershed district,
private, State, unknown, etc.)
Function(s) (e.g., water quality, rate control, flood control, infiltration/volume
control, no control, unknown, or other as determined by the small MS4), and
Number of inlets and outlets
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E. Minimum Control Measures
The permittee shall incorporate the following six Minimum Control Measures into the
SWMP. The permittee shall document as part of the SWMP a description of BMPs used
for each Minimum Control Measure, the responsible person(s) and department(s) in
charge, an implementation schedule, and measureable goals that will be used to
determine the success of each BMP. Existing permittee’s shall continue implementation
of Minimum Control Measures required under their existing permit until revisions are
complete to incorporate requirements of this permit.
1. Public Education And Outreach
The permittee shall design and implement an effective public education and
outreach program that identifies at least three (3) priority areas that will be
emphasized for education and outreach during this permit term, based on current
or upcoming stormwater‐related issues. The program must also be designed to:
a. Identify the following for each priority area selected:
(1) The target audience(s) involved
(2) Educational goals for each audience (e.g., increased awareness, increased
understanding, acquired skills, desired behavior change, etc.)
(3) Activities or actions that will take place to reach each educational goal for
each audience
(4) Activity implementation plans, including responsible department in charge,
entities responsible for given activities, and schedules and
(5) Performance measures with clearly defined baselines that will be used to
assess success in reaching the established educational goals
b. Increase public awareness of the impact stormwater discharges have on water
bodies
c. Include actions that citizens, businesses, and other local organizations can take
to reduce the contamination of stormwater
d. Involve the distribution of educational materials to the community and/or
conduct equivalent outreach activities focused on:
(1) Impacts of uncontrolled stormwater discharges to the small MS4
(2) How to reduce pollution in stormwater discharges through proper
management and disposal of pet waste, household chemicals, yard waste
and deicing materials
(3) Prevention and elimination of illicit discharges and how illicit discharges
can be reported to the permittee
e. Have a mechanism to evaluate behavior change in the community resulting
from the implementation of the education program
f. Describe how the education program is coordinated with, and makes effective
use of, other stormwater education programs being conducted in the area by
other entities.
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2. Public Participation/Involvement

a. The permittee shall develop and implement, or continue to develop and
implement, a Public Participation/Involvement program to solicit public input
and opinion on the adequacy of the SWMP. For purposes of meeting this
requirement, the permittee shall:
(1) Provide opportunities for the public to participate in the development,
implementation, and review of the SWMP. Public meetings can be
conducted to satisfy this permit requirement provided appropriate public
notice and opportunity to participate and comment on the SWMP is
provided.
(2) Provide access to a copy of the SWMP summary, Annual Reports, and other
documentation that supports or describes the SWMP (e.g., Standard
Operating Procedures (SOPs), Regulatory Mechanism(s), etc.) for public
review, upon request.
(3) Develop and implement Standard Operating Procedures (SOPs) for the
receipt and consideration of public input, both oral and written, submitted
by the public to the permittee, regarding the SWMP.

b. Public Participation/Involvement program documentation
The permittee shall document the following information as part of this
program:
(1) All relevant input (e.g., written correspondence) submitted by interested
persons regarding the permittee’s SWMP
(2) All responses from the permittee to written and/or oral comments received
(3) Date and location of events held for purposes of compliance with this
requirement
(4) Notices provided to the public of any events scheduled as a result of this
requirement, including any electronic correspondence (website, e‐mail
distribution lists notices, etc.)
3. Illicit Discharge Detection and Elimination (IDDE)
The permittee shall develop, implement, and enforce an effective program to
detect and eliminate illicit discharges into the small MS4. The IDDE program shall
consist of the following:
a. A map of the small MS4 as required by Part III.D.1
b. A Regulatory Mechanism(s) that effectively prohibits non‐stormwater
discharges into the small MS4, except those non‐stormwater discharges
authorized under Part I.B.1
c. Standard Operating Procedures (SOPs) for conducting on‐going inspections,
including dry‐weather (e.g., periods of 72 or more hours of no precipitation)
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field screening, for purposes of detecting and eliminating illicit discharges.
These SOPs shall, at a minimum, consist of the following:
(1) Outfall prioritization. The permittee shall prioritize outfalls to be inspected
for illicit discharges based on, at a minimum, the following factors:
(a)
(b)
(c)
(d)

Size of the drainage area
Population density of the drainage area
Traffic density of the drainage area
Age of potential sources (e.g., existing infrastructure, industry,
buildings, etc.) of illicit discharges in the drainage area and
(e) Land use types within the drainage area

(2) Using the outfall prioritization, the permittee shall develop a schedule for
conducting visual observations and assessments of outfalls within the
permittee’s jurisdiction to determine if there is flow during periods of dry‐
weather. Flow during periods of dry‐weather indicates the potential for an
illicit discharge and shall be investigated to determine the source of the
discharge. If flow is observed, the permittee shall document any of the
following discharge characteristics: color, odor, turbidity, oil sheen, surface
scum, and any other characteristics indicating the potential presence of
non‐stormwater discharges or illegal dumping.
(3) Responding to known or suspected illicit discharges from outfalls or other
areas. The permittee shall include, at a minimum, the following as part of
the SOPs:
(a) Procedures, including expedited response times, for investigating and
locating the source of potential illicit discharges within the drainage
area of which the illicit discharge was detected
(b) Procedures for responding to spills, including emergency response
procedures to prevent spills from entering the small MS4. The
procedures shall also include the immediate notification of the
Minnesota Department of Public Safety Duty Officer at 1‐800‐422‐0798
(toll free) or 651‐649‐5451 (metro area), if the source of the illicit
discharge is a spill or leak as defined in Minn. Stat. § 115.061 and
(c) If the source of the illicit discharge is found, the permittee shall use the
Enforcement Response Procedures (ERP) required by Part III.C (if
necessary) to eliminate the illicit discharge and require any needed
corrective actions.
d. IDDE Program Documentation
The permittee shall document the following information as part of this
program:
(1) Records describing times and locations where IDDE screening was
conducted in accordance with Part III.E.3.c.
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(2) Complaints of illicit discharges received, including dates of the complaints,
and any follow‐up actions taken by the permittee
(3) Dates of discovery and elimination of all illicit discharges
(4) Identification of outfalls, or other areas, from which illicit discharges have
been discovered
(5) The source (including a description and the responsible party) of all illicit
discharges (if known) and
(6) Actions taken by the permittee to eliminate all discovered illicit discharges
4. Construction Site Stormwater Runoff Control
The permittee shall design, implement, and enforce an effective Construction Site
Stormwater Runoff Control program that reduces pollutants in stormwater runoff
to the small MS4 from construction activity with a land disturbance of greater than
or equal to one acre, including projects less than one acre that are part of a larger
common plan of development or sale, that occurs within the permittee’s
jurisdiction. The program shall incorporate the following components:

a. Regulatory Mechanism(s)
A Regulatory Mechanism(s) that establishes requirements for erosion and
sediment controls and waste controls that is at least as stringent as the Agency’s
General Permit to Discharge Stormwater Associated with Construction Activity
(as of the date the permittee is authorized to discharge stormwater under this
permit). At a minimum, the permittee’s Regulatory Mechanism(s) shall establish
the following:
(1) Requirements that owners and operators of construction activity submit
site plans to the permittee for review and approval, prior to project
initiation
(2) Requirements that owners and operators of construction activity
incorporate into site plans, appropriate erosion and sediment control
BMPs that, at a minimum:
(a) Control stormwater discharge volume and velocity within the site to
reduce soil erosion
(b) Control stormwater discharges, including both peak flow rates and total
stormwater volume, to reduce erosion at outlets and to reduce
downstream channel and streambank erosion
(c) Reduce the amount of soil exposed during construction activity
(d) Reduce the disturbance of steep slopes
(e) Includes time frames for stabilizing soils
(f) Reduce discharges of sediment from the site. The design,
implementation and maintenance of erosion and sediment control BMPs
must be based on precipitation (i.e. amount, frequency, intensity, and
duration), and soil characteristics (i.e. soil particle size) on site.
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(g) Include maintaining natural buffers around surface waters, direct
stormwater to vegetated areas to increase sediment removal and
maximize stormwater infiltration
(3) Requirements for owners and operators of construction activity to
conduct regular inspections, document each inspection, and keep records
of all rainfall amounts, until the project is complete
(4) Requirements and criteria under which owners and operators of
construction activity may conduct dewatering activities
(5) Requirements and criteria for BMP maintenance to be conducted by
owners and operators of construction activity
(6) Requirements for owners and operators of construction activity to
properly manage solid wastes and hazardous wastes on each project site
and
(7) Requirements for owners and operators of construction activity to
establish perennial vegetative cover on all exposed soils upon the
completion of construction activity

b. Site plan review
The program shall include Standard Operating Procedures (SOPs), including a
checklist, for site plan reviews conducted by the permittee to ensure
compliance with requirements of the Regulatory Mechanism(s) in Parts III.E.4
and 5. The site plan review procedures shall also verify the intent of owners and
operators of each construction activity to apply for and obtain coverage under
the Agency’s General Permit to Discharge Stormwater Associated with
Construction Activity.

c. Public input
The program shall include SOPs for receipt and consideration of information
submitted by the public to the permittee, regarding proposed construction
activities.

d. Site Inspections
The permittee shall develop SOPs for site inspections, conducted by the
permittee, to determine compliance with the permittee’s Regulatory
Mechanism(s). The SOPs shall:
(1) Include procedures for identifying priority sites for inspection based on
topography, soil characteristics, and type of water(s) receiving discharges
(2) Identify frequency at which the permittee will conduct site inspections for
each level of priority
(3) Identify persons within the permittee’s organization that is responsible for
conducting site inspections and
(4) Include a checklist to be used when conducting site inspections
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e. Enforcement Response Procedures (ERPs) required by Part III.C of this permit
f. Construction Site Stormwater Runoff Control program documentation
The permittee shall document the following information as part of this
program:
(1) For each site plan review – The project name, location, owner and
operator, and any comments and supporting documentation used by the
permittee to determine project approval or denial and
(2) All inspection checklists generated from each site inspection conducted by
the permittee
5. Post‐Construction Stormwater Management
The permittee shall design, implement, and enforce an effective Post‐Construction
Stormwater Management program that reduces water quality impacts from
construction activity related to new development and redevelopment projects with
land disturbance of greater than or equal to one acre, including projects less than
one acre that are part of a larger common plan of development or sale, within the
permittee’s jurisdiction. The program shall consist, at a minimum, of the following:

a. A Regulatory Mechanism(s) that incorporates:
(1) Standards for post‐construction stormwater management
The permittee shall develop and implement standards that require the use of
any combination of stormwater BMPs, with highest preference given to
Green Infrastructure techniques and practices (e.g., infiltration,
evapotranspiration, reuse/harvesting, conservation design, urban forestry,
green roofs, etc.), necessary to meet the following standards on the site of a
construction activity to the MEP:
(a) For new development projects – no net increase (on an annual average
basis) of:
1) Stormwater discharge Volume, unless precluded by the stormwater
management limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
(b) For redevelopment projects – a net reduction (on an annual average
basis) of:
1) Stormwater discharge Volume, unless precluded by the stormwater
management limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
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(c) For new development or redevelopment projects, a reduction or
matching of peak flow rates from the existing 1, 2, 10 and 100 year, 24‐
hour, storm events on the site of each construction activity
(2) Stormwater management limitations and exceptions
(a) Limitations
1) The permittee’s Regulatory Mechanism(s) shall, at a minimum,
prohibit the use of infiltration techniques to achieve the standards
outlined in Part III.E.5.a.(1) when the infiltration device will receive
discharges from, or be constructed in:
a) Areas where industrial facilities are not authorized to infiltrate
industrial stormwater under an NPDES Industrial Stormwater
Permit issued by the Agency
b) Areas where vehicle fueling and maintenance occur
c) Areas with less than three (3) feet of separation distance from
the bottom of the infiltration system to the elevation of the
seasonally saturated soils or the top of bedrock
d) Areas where high levels of contaminants (as defined by the
Agency) exist in the soil through which infiltration will occur
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of
infiltration techniques to achieve the standards outlined in Part
III.F.5.a.(1), sufficient to provide a functioning treatment system and
prevent adverse impacts to groundwater, when the infiltration
device will be constructed in:
a) Areas of predominately Hydrologic Soil Group D (clay) soils
b) Areas within 1,000 feet up‐gradient, or 100 feet down‐gradient
of active karst features
c) Areas within a Drinking Water Supply Management Area
(DWSMA) as defined in Minn. R. 4720.5100, subp. 13
d) Areas where soil infiltration rates are more than 8.3 inches per
hour
(b) Exceptions for meeting the volume control standard
The permittee’s Regulatory Mechanism(s) may allow a lesser volume
standard on the site of the original construction activity than that
outlined in Part III.E.5.a (1) (a) and (b) only under the following
circumstances:
1) The owner or operator of a construction activity is precluded from
infiltrating stormwater through a designed system due to any of the
infiltration related limitations described above and
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2) The owner or operator of the construction activity implements, to
the MEP, volume reduction techniques, other than infiltration, (e.g.,
evapotranspiration, reuse/harvesting, conservation design, green
roofs, etc.) on the site of the original construction activity that
reduces stormwater discharge volume, but may not meet the
volume standard found in Part III.E.5.a (1) (a) or (b).
(3) Mitigation provisions for circumstances where the permittee or other owners
and operators of a construction activity cannot meet the TSS and/or
Phosphorus standards of Part III.E.5.a (1) (a) or (b) on the site of the original
construction activity. For this purpose, the permittee shall identify priority
areas within the watershed where mitigation projects can be completed.
The mitigation provisions of the Regulatory Mechanism(s) shall ensure that
any stormwater discharges of TSS and/or Phosphorus not addressed on the
site of the original construction activity are addressed through mitigation
and, at a minimum, shall ensure the following mitigation requirements are
met:
(a) Mitigation may be implemented at a location separate from the original
construction activity, but must be in the same drainage area and yield
benefits to the same receiving water.
(b) Mitigation projects must involve the creation of new structural
treatment BMPs or the retrofit of existing structural BMPs.
(c) Routine maintenance of BMPs already required by this permit cannot
be used to meet mitigation requirements of this Part.
(d) Mitigation projects shall be completed within 12 months after the
initiation of the original construction activity.
(e) The permittee shall determine, and document, who will be responsible
for long term maintenance on all mitigation projects.
(f) If the permittee receives payment from the owner or operator of a
construction activity for mitigation purposes in lieu of the owner or
operator of that construction activity meeting the provision of Part
III.E.5.a. (1) (a) or (b), the permittee shall apply any payment in lieu
funds received to a public stormwater project and all projects must be
in compliance with the provisions of Part III.E.5.a.(3)(a)‐(e).
(4) Provisions for the establishment of maintenance agreements (including
easements) or other legal mechanisms between the permittee and owners
or operators responsible for the long‐term maintenance of BMPs not owned
or operated by the permittee, that have been implemented to meet the
standards specified in Part III.E.5.a. (1). The maintenance agreement or
other legal mechanism shall include provisions that, at a minimum:
(a) Allows the permittee to conduct inspections of BMPs not owned or
operated by the permittee, perform necessary maintenance, and assess
costs for those BMPs when the permittee determines that the owner or
operator of that BMP has not conducted maintenance adequate to
meet the goals of this permit
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(b) Includes conditions that will preserve the permittee’s right to ensure
maintenance responsibility, for BMPs not owned or operated by the
permittee, when those responsibilities are legally transferred to
another party
(c) Includes conditions that will protect/preserve BMPs and site features
that are implemented to comply with Part III.E.5.a (1). If site
configurations or BMPs change, causing decreased BMP effectiveness,
new or improved BMPs must be implemented to ensure Part III.E.5.a (1)
performance standards continue to be met

b. Post‐Construction Stormwater Management program documentation
The permittee shall document the following information as part of this
program:
(1) Any supporting documentation used by the permittee to determine
compliance with Part III.E.4.a (1) (a) and (b), including: name of the
owner/operator and location of construction activity, any checklists used
for conducting plan reviews, and any calculations used to determine
compliance with volume, TSS, Phosphorus or rate standards
(2) All supporting documentation associated with mitigation projects
authorized by the permittee
(3) Payment‐in‐lieu funds received and utilized in accordance with Part
III.5.a.(3)(f)
(4) All maintenance agreements or other legal mechanisms drafted in
accordance with Part III.E.5.a.(4), including date(s) of the agreement(s) and
names of all responsible parties involved
6. Pollution Prevention/Good Housekeeping For Municipal Operations
Existing permittee’s shall continue to develop and implement, and new permittee’s
shall develop and implement, an operation and maintenance program designed to
prevent or reduce the discharge of pollutants from permittee owned and/or
operated facilities and operations. The operation and maintenance program shall
include, at a minimum, the following components:

a. Design and Implementation of BMPs
Where any facility or operation contributes pollutants to stormwater runoff, the
permittee shall, to the MEP, design and implement BMPs that eliminate
exposure of stormwater to potential pollutants. Where exposure cannot be
eliminated, the permittee shall develop and implement BMPs that divert, treat,
infiltrate, reuse, contain, or otherwise reduce pollutants in stormwater
discharges. The permittee shall base the design and implementation of BMPs
on the following factors:
(1) Typical urban pollutants and stormwater runoff characteristics that may
adversely affect downstream receiving waters that include, but may not be
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limited to: sediment, nutrients, metals, hydrocarbons (e.g., benzene,
toluene, ethylbenzene and xylene), pesticides, chlorides, thermal impacts,
excessive stormwater volume and rate, trash, and bacteria.
(2) Sources of pollutants and
(3) Sensitivity of waters receiving stormwater discharges (e.g., outstanding
resource value waters (ORVWs), impaired waters, trout streams, etc.)

b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
Facilities and operations that are owned and/or operated by the permittee
and that may contribute pollutants to stormwater shall be managed and
kept sufficiently clean to reduce the discharge of pollutants. The SOPs shall
include schedules (where appropriate) and address, at a minimum, the
following:
(a) Areas where dumpsters or other trash containers are located
(b) Areas where de‐icing materials (e.g., salt), street sweepings, snow, or
other materials are stored
(c) Areas where loading or un‐loading of potential pollutants occur
(d) Areas where vehicle fueling and maintenance occurs
(e) Routine street and parking lot sweeping
(f) The use and implementation of spill prevention plans (where applicable)
(g) The proper cleaning of maintenance equipment, building exteriors,
trash containers and the disposal of associated waste and wastewater
(h) The proper use, storage, and disposal of chemicals (including pesticides
and fertilizers)
(i) Operations involving landscaping, park, and lawn maintenance to
ensure practices (e.g., management of lawn clippings and other
vegetation) are protective of water quality
(j) Road maintenance operations (e.g., pothole repair, road shoulder
maintenance, pavement marking, sealing, and repaving)
(k) Cold weather operations, including plowing, sanding, and application of
deicing compounds
(2) Inspections and Maintenance
(a) Inspections
The permittee shall conduct inspections of structural stormwater
management facilities to determine structural integrity, effectiveness,
proper function and maintenance needs. Unless the permittee has
determined that Part III.E.6.b.(2)(c) applies, the permittee shall
perform:
1) A minimum of one annual inspection of:
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a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with
Part III.D.1.d
c) Infiltration, filtration, and bio‐retention BMPs mapped in
accordance with Part III.D.1.e
d) All flow control structures that are part of the permittee’s small
MS4
e) A sufficient number of constructed ponds and constructed
wetlands (as inventoried in accordance with Part III.D.2) such
that each device is inspected at least once during the permit
term and
f) A sufficient number of outfalls such that each outfall is
inspected at least once during the permit term. These
inspections may be combined with the outfall inspection
requirements of Part III.E.3 (illicit discharge detection).
2) A minimum of one quarterly inspection of:
a) All stockpile areas (e.g., de‐icing materials, street sweepings,
snow, etc.), that are owned and/or operated by the permittee
b) All storage and material handling areas that are owned and/or
operated by the permittee
(b) Maintenance
The permittee shall ensure the structural integrity, proper function, and
treatment effectiveness of structural stormwater management facilities
by developing and implementing SOPs (e.g., thresholds, rating systems,
or other measurable standards) under which maintenance and repair
must be conducted in order to reduce the discharge of pollutants to
stormwater. The permittee’s SOPs shall address:
1) Routine maintenance (e.g., vegetation management, debris or trash
removal, sediment removal, etc.). Routine maintenance SOPs must
also include proper disposal of all waste removed from the small
MS4, specifically addressing proper disposal methods of sediment
removed from all sediment‐capturing BMPs. Sediment removed from
the small MS4 shall be managed consistent with “Managing Dredged
Materials in the State of Minnesota” guidance published by the
Agency
2) Non‐routine maintenance (e.g., emergency repairs due to structural
failure, etc.)
(c) Inspection and Maintenance Frequency Adjustments
If patterns of maintenance become apparent after two years of
inspections conducted in accordance with the requirements above, the
permittee may adjust the frequency of inspections as follows:
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1) If maintenance or sediment removal is required as a result of each of
the first two annual or quarterly inspections, the frequency of
inspections shall be increased as needed to prevent carry‐over or
washout of pollutants from BMPs or stored materials, to reduce the
discharge of pollutants to stormwater.
2) If maintenance or sediment removal is not required as a result of
the first two annual or quarterly inspections, the permittee is
authorized to reduce the frequency of inspections to once every
two (2) years, and every other quarter, respectively.
(3) Assessments of Constructed Ponds and Constructed Wetlands
The permittee shall complete the development of an assessment process
(including a schedule and procedures for conducting assessments) for
purposes of determining the treatment effectiveness of all permittee
owned and/or operated constructed ponds and constructed wetlands
required to be inventoried in accordance with Part III.D.2. The permittee
shall prioritize the completion of individual assessments based on an
evaluation of the environmental importance of the BMP to the protection
of receiving waters. The schedule and procedures which the permittee
intends to utilize for conducting assessments shall be outlined in the SWMP
summary (Part II.C) required to be submitted to the Agency upon application
for authorization under this permit.
The assessment process shall include procedures that incorporate the
following data collection components:
(a) Calculation of the stormwater volume flowing to the BMP based on
factors within the watershed including the watershed area, impervious
cover, soil types, and land use
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry
and inlet, outlet (invert), and overflow spillway elevations
(c) Whether the inlets and outlets of the BMP are pipes or an open channel
and the diameters of any pipes
(d) The flow path of stormwater through the BMP related to the distance
and position of the inlet(s) and outlet(s)
(e) Whether there is a fore‐bay, sediment basin, or stilling basin at the inlet
to the BMP
(f) The percentage of the permanent pool surface area which is covered by
aquatic vegetation
(g) Whether the BMP is a single or multiple pond/wetland design
(h) Whether the BMP intersects the local ground water table
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(4) Employee Training
The permittee shall develop and implement a training program for
employees whose job function is related to compliance with this permit. The
program shall include a schedule that establishes training at least annually
and shall include recurring training for employees as needed to address
changes in procedures, techniques, or requirements. The permittee may
use training materials that are available from the USEPA, state and regional
agencies, or other organizations as appropriate to meet this requirement. At
a minimum, required elements of the training curriculum include:
(a) General stormwater education, including the importance of water
quality
(b) The requirements of this permit, with emphasis on the permittee’s:
1) Regulatory Mechanism(s) and associated Enforcement Response
Procedures (ERPs)
2) Illicit Discharge Detection and Elimination program, including the
Standard Operating Procedures (SOPs)
3) Construction Site Stormwater Runoff Control program, including all
associated SOPs
4) Post‐Construction Stormwater Management program and
5) Pollution Prevention/Good Housekeeping for Municipal Operations
program, including SOPs developed for facilities and for conducting
inspections and maintenance of the small MS4
(c) Selecting and installing appropriate BMPs, including Green
Infrastructure techniques and practices
(5) Operation and Maintenance Program Documentation
The permittee shall document the following information as part of this
program:
(a) Sediment dredging activities, including:
1) The unique ID number (consistent with that required by Part III.D.2)
of each constructed pond or constructed wetland from which
sediment was dredged
2) The date the dredging activity occurred and the volume (e.g., cubic
yards) of sediment removed
3) Laboratory methods and results from any testing of sediment from
each dredging activity and
4) Methods used, and locations of, final disposal of sediment from
each constructed pond or constructed wetland
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(b) Inspection and maintenance activities, including:
1) Facilities inspected, including dates and a description of findings,
and
2) A description of any maintenance conducted, including dates, as a
result of inspection findings
(c) Employee training events, including a list of topics covered, dates of
each event, and number of attendees for each event

F. Stormwater Management Program (SWMP) Modification Requirements
1. The Commissioner may require the permittee to modify the SWMP as needed, in
accordance with the procedures of Minn. R. ch. 7001, and may consider the
following factors:
a. Discharges from the storm sewer system are impacting the quality of waters
receiving the discharges
b. More stringent requirements are necessary to comply with state or federal
regulations
c. Additional conditions are deemed necessary to comply with the goals and
requirements of the Clean Water Act or water quality standards
2. Modifications that the permittee chooses to make to the SWMP, other than
modifications authorized in Part F.3 below, must be approved by the Commissioner
in accordance with the procedures of Minn. R. ch. 7001. All requests must be in
writing, setting forth schedules for compliance. The request must discuss alternative
program modifications, assure compliance with requirements of the permit, and
meet other applicable laws.
3. The SWMP may only be modified by the permittee without prior approval of the
Commissioner, provided it is in accordance with the following:
a. A BMP is added, and none subtracted, from the SWMP
b. A less effective BMP identified in the SWMP is replaced with a more effective
BMP. The alternate BMP shall address the same, or similar, concerns as the
ineffective or failed BMP and
c. The Commissioner is notified of the modification in the Annual Report for the
year the modification is made
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PART IV. ANNUAL ASSESSMENT, ANNUAL REPORTING AND RECORD KEEPING

A. Annual Assessment
The permittee shall conduct an Annual Assessment of the Stormwater Management
Program (SWMP) to determine program compliance, the appropriateness of BMPs, and
progress towards achieving the measurable goals identified in the SWMP summary
completed in accordance with Part II.C. The Annual Assessment shall be performed prior
to completion of each Annual Report required by Part IV.B.
B. Annual Reporting
The permittee shall submit an Annual Report to the Agency by June 30th of each
calendar year. The Annual Report shall cover the portion of the previous calendar year
that the permittee was authorized to discharge stormwater under this permit. Annual
Reporting shall consist of the following:
1. A general summary of the Annual Assessment conducted in accordance with Part
IV.A. The summary shall include:

a. The status of compliance with permit terms and conditions, including an
assessment of the appropriateness of BMPs identified by the permittee and
progress towards achieving the identified measurable goals for each of the
Minimum Control Measures. The assessment must be based on results of
information collected and analyzed, including monitoring (if any), inspection
findings, and public input received during the reporting period.
b. The stormwater activities the permittee plans to undertake during the next
reporting cycle
c. A change in any identified BMPs or measurable goals for any of the Minimum
Control Measures
d. A statement that the permittee is relying on another entity to satisfy some one
or more permit requirements (if applicable), and what agreements the
permittee has entered into in support of this effort
2. Partnerships

a. Program Development Period for existing permittee’s and new permittee’s:

38
39

Year 1 Annual Report ‐ The permittee shall report on the status of development
of any partnerships being implemented under the provisions of Part III.A.

40

b. Program Implementation Period for existing permittee’s and new permittee’s:

41
42
43

Year 2 Annual Report ‐ At a minimum, the permittee shall report the items
required in Part III.A (1‐3) for any partnerships the permittee has entered into
and shall detail any activities undertaken by the permittee’s partner(s) to fulfill
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specific permit requirements as outlined in any agreements for the reporting
year.
Years 3‐5 Annual Reports ‐ At a minimum, the permittee shall report on any
revisions to existing partnerships including the items in Part III.A. (1‐3), and shall
detail any activities undertaken by the permittee’s partner(s) to fulfill specific
permit requirements as outlined in any agreements for the reporting year.
3. Regulatory Mechanism(s)

a. Program Development Period for existing permittee’s and new permittee’s:

12
13
14
15
16

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of development of any Regulatory Mechanism(s) (new permittee’s), or revisions
to any Regulatory Mechanism(s) (existing permittee’s) under development, to
meet the terms and conditions of Part III.E.3, 4, and 5 including interim
milestones.

17

b. Program Implementation Period for existing permittee’s and new permittee’s:

18
19
20
21
22
23
24
25
26

Year 2 Annual Report ‐ At a minimum, the permittee shall submit to the Agency
the Regulatory Mechanism(s) (new permittee’s) or revisions to any Regulatory
Mechanism(s) (existing permittee’s) developed to meet the terms and
conditions of Part III.B.

27

Years 3‐5 Annual Report ‐ At a minimum, the permittee shall report on revisions
to any Regulatory Mechanism(s) required under Part III.B.
4. Enforcement Response Procedures (ERP)

a. Program Development Period for existing permittee’s and new permittee’s:

28
29
30
31
32
33
34

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of development of the ERP, including the status of any partnerships under
development to meet the permit conditions in Part III.C.
Existing permittee’s shall report on any enforcement actions taken under the
permittee’s existing enforcement procedures and Regulatory Mechanism(s) as
required by Part III.B.

35

b. Program Implementation Period for existing permittee’s and new permittee’s:

36
37
38
39
40

Years 2‐5 Annual Report ‐ At a minimum, the permittee shall report on the
completed ERP as required by Part III.C, including:
(1) The number of completed enforcement actions taken during the reporting
year as documented in accordance with Part III.C.2. and,
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(2) A description of any unresolved non‐compliance documented by the
permittee
(3) Any corrective actions issued for resolving the non‐compliance and
(4) A description of any escalated enforcement cases taken by the permittee
5. Mapping And Inventory

a. Program Development Period for existing permittee’s and new permittee’s:

9
10
11

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of the development of (new permittee’s), or updates to (existing permittee’s),
the storm sewer system map.

12

b. Program Implementation Period for existing permittee’s and new permittee’s:

13
14
15
16
17
18
19

Years 2‐5 Annual Report ‐ At a minimum, the permittee shall report on updates
to the storm sewer system map developed in accordance with Part III.D.1.

20

Year 3 Annual Report (for new permittee’s only) ‐ The permittee shall submit to
the Agency the inventory completed in accordance with Part III.D.2.
6. Public Education And Outreach

a. Program Development Period for existing permittee’s and new permittee’s:

21
22
23
24
25
26

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of the development of (new permittee’s), or up‐dates to (existing permittee’s),
the education and outreach program.
Existing permittee’s shall also report any outreach conducted, including
activities held and educational materials distributed for the reporting year.

27

b. Program Implementation Period for existing permittee’s and new permittee’s:

28
29
30
31
32
33
34
35
36
37
38
39
40

Year 2 Annual Report ‐ At a minimum, the permittee shall report on the
following for the reporting year:
(1) All performance measures developed by the permittee with defined
baselines that will be used to assess success in reaching established
educational goals
(2) The priority areas that will be emphasized for education and outreach
during the permit term, including the information outlined in Part III.E.1
(3) Activities held to reach educational goals and
(4) Educational materials distributed
Years 3‐5 Annual Report ‐ At a minimum, the permittee shall report on the
following for the reporting year:
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(1) A description of any community behavior changes observed by the
permittee, or partner, as a result of the mechanism developed in
accordance with Part III.E.1.e. of the permit
(2) Activities held during the reporting year to reach educational goals
(3) Educational materials distributed and
(4) Any revisions to the education and outreach program, including priority
areas and performance measures
7. Public Participation/Involvement
Program Development and Implementation Periods for existing permittee’s and
new permittee’s:
Years 1‐5 Annual Report ‐ At a minimum, permittee’s shall report on the following
items for the reporting year:

a. The annual public meeting or public input session held including the date, time,
location and number of attendees
b. Location where a copy of the SWMP summary was made available for public
review
c. Any input received from the public
d. Any record of decision documented by the permittee
8. Illicit Discharge Detection and Elimination (IDDE).

a. Program Development Period for existing permittee’s and new permittee’s:

27
28
29

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of the illicit discharge detection and elimination program, including interim
milestones for development of the following components of the IDDE program:

30

(1) Standard Operating Procedures (SOPs) for:

31
32
33
34
35
36
37

(a)
(b)
(c)
(d)

Dry weather field screening
Responses to suspected illicit discharges
Outfall prioritization
A schedule for conducting visual observations and assessments of
outfalls
(e) Any Regulatory Mechanism(s) and Enforcement Response Procedures

b. Program Implementation Period for existing permittee’s and new permittee’s:

38
39

Year 2 Annual Report ‐ At a minimum, the permittee shall report on the
following completed components of the IDDE program for the reporting year:

40

(1) Standard Operating Procedures (SOPs) for:
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a. Dry weather field screening
b. Responses to suspected illicit discharges
c. Outfall prioritization
(2)
(3)
(4)
(5)

A schedule for conducting visual observations and assessments of outfalls
Any outfalls screened for illicit discharges
The number of illicit discharges discovered
Any actions taken by the permittee to eliminate illicit discharges discovered
including any enforcement actions taken under the permittee’s Regulatory
Mechanism(s) and Enforcement Response Procedures
(6) Any IDDE training conducted, including number of staff trained and topics
covered

Years 3‐5 Annual Report ‐ At a minimum, the permittee shall report on the
following for the reporting year:
(1) Outfalls screened for illicit discharges
(2) The number of illicit discharges discovered
(3) Any IDDE training conducted, including number of staff trained and topics
covered
(4) Any actions taken by the permittee to eliminate illicit discharges discovered
over the reporting year including any enforcement actions taken under the
permittee’s Enforcement Response Procedures
(5) Any revisions to the IDDE program
9. Construction Site Stormwater Runoff Control

a. Program Development Period for existing permittee’s and new permittee’s:

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of development of Standard Operating Procedures (SOPs) required under the
Construction Site Stormwater Runoff Control program including the following:
(1) Site plan review
(2) Public input
(3) Construction site inspections
Existing permittee’s shall also report on the following components of an
existing program:
(1)
(2)
(3)
(4)
(5)
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Frequency of inspections
Number of site plan reviews
Staff training conducted
Any enforcement actions taken under the permittee’s existing Enforcement
Response Procedures and Regulatory Mechanism(s)
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b. Program Implementation Period for existing permittee’s and new permittee’s:
1
2
3
4
5
6
7
8
9
10
11
12
13

Years 2‐5 Annual Report ‐ At a minimum, the permittee shall report on the
following for the reporting year:
(1)
(2)
(3)
(4)
(5)

The number of active construction sites within the permittee’s jurisdiction
The number of inspections conducted
Frequency of inspections
Number of site plan reviews
Any enforcement actions taken under the permittee’s Regulatory
Mechanism(s) and Enforcement Response Procedures

10. Post‐Construction Stormwater Management

a. Program Development Period for existing permittee’s and new permittee’s:

14
15
16

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of development of the Post‐Construction Stormwater Management Program
including the Regulatory Mechanism(s) and Enforcement Response Procedures.

17

b. Program Implementation Period for existing permittee’s and new permittee’s:

18
19
20
21
22
23
24
25

Years 2‐5 Annual Report ‐ At a minimum, the permittee shall report on the
following for the reporting year:

26

(1) Development and implementation of mitigation procedures as outlined in
Part III.E.5.a.(3)
(2) Any maintenance agreements developed in accordance with Part III.E.5.a.(4)
11. Pollution Prevention/Good Housekeeping For Municipal Operations

a. Program Development Period for existing permittee’s and new permittee’s:

27
28
29
30
31
32
33
34
35
36
37
38
39
40

Year 1 Annual Report ‐ At a minimum, the permittee shall report on the status
of development of the following:
(1)
(2)
(3)
(4)

Standard Operating Procedures (SOPs)
Design and Implementation of BMPs
Employee Training
Assessments of Constructed Ponds and Constructed Wetlands

Existing permittee’s shall report on the following components of the
permittee’s existing operation and maintenance program for the reporting year:
(1) Inspections conducted
(2) Any maintenance activity
(3) Employee training activities
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b. Program Implementation Period for existing permittee’s and new permittee’s:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

Years 2‐5 Annual Report ‐ At a minimum the permittee shall report on the
following for the reporting year:
(1) Inspections conducted as required by Part III.E.6.2.a.
(2) Maintenance conducted as required by Part III.E.6.2.b. including projected
maintenance for the next year budgeted during the reporting period
(3) Employee training activities
(4) Any sediment dredging activities documented in accordance with Part
III.E.6.b.5.a.
(5) Procedures, schedules, and activities conducted under assessments as
outlined in Part III.E.6.b.3
12. If the permittee is required to comply with Appendix A, the permittee shall submit
the form required by Appendix A, completed, with each Annual Report.
13. If the permittee is required to comply with Appendix B, the permittee shall submit
with each Annual Report, the information outlined in Part C of Appendix B.
C. Record Keeping Requirements

1. The permittee shall keep records required by the NPDES permit for at least three (3)
years beyond the term of this permit. The permittee shall submit records to the
Commissioner only if specifically asked to do so.
2. The permittee shall make records, including components of the SWMP, available to
the public at reasonable times during regular business hours (see 40 CFR § 122.7 for
confidentiality provision).
3. The permittee shall retain copies of the permit application, all documentation
necessary to comply with Stormwater Management Program (SWMP) requirements,
all data and information used by the permittee to complete the application process,
and any information developed as a requirement of this permit or as requested by
the Commissioner, for a period of at least three (3) years beyond the date of permit
expiration. This period is automatically extended during the course of an unresolved
enforcement action regarding the small MS4 or as requested by the Commissioner.
D. Where to Submit
The permittee shall use an electronic submittal process when provided by the Agency,
when submitting information required by this permit. When submitting information
electronically is not possible, the permittee may use the following mailing address:
Minnesota Pollution Control Agency (MPCA)
Attn: WQ Submittals Center
520 Lafayette Road North
St. Paul, MN 55155‐4194
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PART V. GENERAL PROVISIONS
A. The Agency’s issuance of a permit does not release the permittee from any liability,
penalty, or duty imposed by Minnesota or federal statutes or rules or local ordinances,
except the obligation to obtain the permit. (Minn. R. 7001.0150, subp.3, item A)
B. The Agency’s issuance of a permit does not prevent the future adoption by the Agency
of pollution control rules, standards, or orders more stringent than those now in
existence and does not prevent the enforcement of these rules, standards, or orders
against the permittee. (Minn. R. 7001.0150, subp.3, item B)
C. The permit does not convey a property right or an exclusive privilege. (Minn.
R. 7001.0150, subp. 3, item C)
D. The Agency’s issuance of a permit does not obligate the Agency to enforce local laws,
rules, or plans beyond that authorized by Minnesota statutes. (Minn. R. 7001.0150,
subp.3, item D)
E. The permittee shall perform the actions or conduct the activity authorized by the permit
in accordance with the plans and specifications approved by the Agency and in
compliance with the conditions of the permit. (Minn. R. 7001.0150, subp. 3, item E)
F. The permittee shall at all times properly operate and maintain the facilities and systems
of treatment and control and the appurtenances related to them which are installed or
used by the permittee to achieve compliance with the conditions of the permit. Proper
operation and maintenance includes effective performance, adequate funding,
adequate operator staffing and training, and adequate laboratory and process controls,
including appropriate quality assurance procedures. The permittee shall install and
maintain appropriate backup or auxiliary facilities if they are necessary to achieve
compliance with the conditions of the permit and, for all permits other than hazardous
waste facility permits, if these backup or auxiliary facilities are technically and
economically feasible. (Minn. R. 7001.0150. subp. 3, item F.)
G. The permittee may not knowingly make a false or misleading statement,
representation, or certification in a record, report, plan, or other document required to
be submitted to the Agency or to the Commissioner by the permit. The permittee shall
immediately upon discovery report to the Commissioner an error or omission in these
records, reports, plans, or other documents. (Minn. Stat. Sec. 609.671; Minn.
R. 7001.0150, subp.3, item G.; and Minn. R. 7001.1090, subp. 1, items G and H)
H. The permittee shall, when requested by the Commissioner, submit within a reasonable
time the information and reports that are relevant to the control of pollution regarding
the construction, modification, or operation of the facility covered by the permit or
regarding the conduct of the activity covered by the permit. (Minn. R. 7001.0150, subp.
3, item H)
I.

When authorized by Minn. Stat. §§ 115.04; 115B.17, subd. 4; and 116.091, and upon
presentation of proper credentials, the Agency, or an authorized employee or agent of
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the Agency, shall be allowed by the permittee to enter at reasonable times upon the
property of the permittee to examine and copy books, papers, records, or memoranda
pertaining to the construction, modification, or operation of the facility covered by the
permit or pertaining to the activity covered by the permit; and to conduct surveys and
investigations, including sampling or monitoring, pertaining to the construction,
modification, or operation of the facility covered by the permit or pertaining to the
activity covered by the permit. (Minn. R. 7001.0150, subp.3, item I)
J. If the permittee discovers, through any means, including notification by the Agency,
that noncompliance with a condition of the permit has occurred, the permittee shall
take all reasonable steps to minimize the adverse impacts on human health, public
drinking water supplies, or the environment resulting from the noncompliance. (Minn.
R. 7001.0150, subp.3, item J)
K. If the permittee discovers that noncompliance with a condition of the permit has
occurred which could endanger human health, public drinking water supplies, or the
environment, the permittee shall, within 24 hours of the discovery of the
noncompliance, orally notify the Commissioner. Within five days of the discovery of the
noncompliance, the permittee shall submit to the Commissioner a written description of
the noncompliance; the cause of the noncompliance; the exact dates of the period of
the noncompliance; if the noncompliance has not been corrected, the anticipated time
it is expected to continue; and steps taken or planned to reduce, eliminate, and prevent
reoccurrence of the noncompliance. (Minn. R. 7001.0150, subp.3, item K)
L. The permittee shall report noncompliance with the permit not reported under item K as
a part of the next report, which the permittee is required to submit under this permit. If
no reports are required within 30 days of the discovery of the noncompliance, the
permittee shall submit the information listed in item K within 30 days of the discovery
of the noncompliance. (Minn. R. 7001.0150, subp.3, item L)
M. The permittee shall give advance notice to the Commissioner as soon as possible of
planned physical alterations or additions to the permitted facility (MS4) or activity that
may result in noncompliance with a Minnesota or federal pollution control statute or
rule or a condition of the permit. (Minn. R. 7001.0150, subp. 3, item M)
N. The permit is not transferable to any person without the express written approval of the
Agency after compliance with the requirements of Minn. R. 7001.0190. A person to
whom the permit has been transferred shall comply with the conditions of the permit.
(Minn. R. 7001.0150, subp.3, item N)
O. The permit authorizes the permittee to perform the activities described in the permit
under the conditions of the permit. In issuing the permit, the state and Agency assume
no responsibility for damage to persons, property, or the environment caused by the
activities of the permittee in the conduct of its actions, including those activities
authorized, directed, or undertaken under the permit. To the extent the state and
Agency may be liable for the activities of its employees, that liability is explicitly limited
to that provided in the Tort Claims Act, Minn. Stat. § 3.736. (Minn. R. 7001.0150,
subp. 3, item O)
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P. This permit incorporates by reference the applicable portions of 40 CFR §§ 122.41 and
122.42 parts (c) and (d) and Minn. R. 7001.1090, which are enforceable parts of this
permit.

13
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APPENDIX A
Requirements for Discharges To An Impaired Water for Which a USEPA‐Approved Total
Maximum Daily Load (TMDL) Includes a Waste Load Allocation (WLA)
If the small MS4 discharges to an impaired water for which a USEPA‐approved TMDL includes a
WLA(s) for that small MS4, the WLA is a discharge requirement for the permittee. The
permittee shall demonstrate continuing progress toward meeting that WLA. The permittee shall
complete a form provided by the Commissioner, in accordance with the following schedules and
documentation requirements.
A. Schedules

1. For each applicable WLA approved prior to the permittee’s authorization to discharge
stormwater under this permit, the permittee shall comply with Part B of this Appendix
no later than 12 months after the permittee is authorized to discharge stormwater
under this permit.

2. For each applicable WLA approved after the permittee is authorized to discharge
stormwater under this permit, the permittee shall comply with Part B of this Appendix
no later than 12 months after approval of the WLA.
B. Documentation ‐ The permittee shall:
1. List all existing BMPs to be applied to each applicable WLA. The list shall also include
any BMPs specifically outlined for the small MS4 in the TMDL report. For each listed
BMP, the permittee shall:
a. Clearly link the listed BMPs with a specific pollutant of concern and
b. Provide a unique identification (ID) number and geographic coordinate for each
structural BMP that is listed. If the listed BMP is also depicted on the storm sewer
system map required by Part III.D, the same ID number shall be used

2. List all activities the permittee expects will lead to a reduction in pollutant loadings as
required by each applicable WLA. For each activity, the permittee shall:
a. Clearly link the listed activity with a specific pollutant of concern and
b. Indicate the stage of completion for each activity

3. During the required Annual Assessment in Part IV.A, up‐date the estimated cumulative
reductions in loading for each pollutant of concern associated with an applicable WLA.

4. During each Annual Assessment conducted in accordance with Part IV.A, up‐date a
narrative that describes an adaptive management strategy (including projected dates)
for meeting each applicable WLA.
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APPENDIX B
Requirements for Chemical Treatment of Stormwater for Phosphorus Removal
If the activity of chemically treating stormwater to remove phosphorus occurs within the
permittee’s small MS4, the permittee shall comply with the following:

A. Minimum Requirements of a Phosphorus Chemical Treatment System
1. Limitations
a. The permittee shall use the treatment system for the treatment of Phosphorus in
stormwater. Non‐stormwater discharges shall not be treated by this system.

b. The treatment system must be contained within the conveyances and BMPs of a
small MS4. The utilized conveyances and BMPs shall not include any streams, lakes,
wetlands, or non‐constructed ponds.
c. Treatment systems utilizing chemicals other than Alum or Ferric Chloride must
receive written approval from the Agency.

2. Treatment System Design
a. The treatment system shall be Off‐Line.
b. A High Flow Bypass shall be part of the inlet design.
c. A flocculent storage/settling area shall be incorporated into the design and
adequate maintenance access must be provided (minimum of 8 ft. wide) for the
removal of accumulated sediment.
NOTE: For assistance and guidance on system design and maintenance, the permittee
can refer to the following publications on the Agency’s website: “The Minnesota
Stormwater Manual” and/or “Managing Dredged Materials in the State of
Minnesota”.

B. Monitoring
1. During operation, a designated responsible person shall perform visual monitoring of
the treatment system for proper performance at least once every seven (7) days and
within 24 hours after a rainfall event greater than 0.5 inches in 24 hours. Following
visual monitoring which occurs within 24 hours after a rainfall event, the next visual
monitoring must be conducted within seven (7) days after that.

2. Three benchmark monitoring stations shall be established. Table B‐1 shall be used for
the parameters, units of measure, and frequency of measurement for each station.

3. Samples shall be collected as Grab Samples or flow‐weighted 24‐hour Composite
Samples.

4. Each sample, excluding pH samples, must be analyzed by a certified laboratory, and:
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a. The samples shall be preserved according to laboratory instructions and shipped to
a laboratory within the laboratory’s specified holding times.
b. Detection limits for dissolved phosphorus, dissolved aluminum, and dissolved iron
shall be a minimum of 6 micrograms per liter (µg/L), 10 µg/L, and 20 µg/L
respectively.
c. pH must be measured within 15 minutes of sample collection using calibrated and
maintained equipment.
Table B‐1: Monitoring Parameters
Station

Alum Parameters

Upstream‐ 17 Total Phosphorus
Background 18 Dissolved Phosphorus
19 Total Aluminum
20 Dissolved Aluminum
21 pH
22 Total Suspended Solids
23 Flow
Chemical Feed

Alum

31
Discharge from 32 Total Phosphorus
Treatment
33 Dissolved Phosphorus
34 Total Aluminum
35 Dissolved Aluminum
36 pH
37 Total Suspended Solids
38 Flow

Ferric Parameters

Units

Frequency

Total Phosphorus
Dissolved Phosphorus
Total Iron
Dissolved Iron
pH
Total Suspended Solids
Flow

mg/L
mg/L
mg/L
mg/L
SU
mg/L
mgd

1 x week
1 x week
1 x month
1 x week
1 x week
1 x week
Daily

Ferric

gallons Daily total
dosed in
gallons.

Total Phosphorus
Dissolved Phosphorus
Total Iron
Dissolved Iron
pH
Total Suspended Solids
Flow

mg/L
mg/L
mg/L
mg/L
SU
mg/L
mgd

1 x week
1 x week
1 x month
1 x week
1 x week
1 x week
Daily

5. In the following situations, the permittee shall perform corrective actions and
immediately notify the Minnesota Department of Public Safety Duty Officer at 1‐800‐
422‐0798 (toll free) or 651‐649‐5451 (metro area):
a. The pH of the discharged water is not within the range of 6.0 and 9.0
b. Any indications of toxicity or measurements exceeding water quality standards
c. A spill, as defined in Minn. Stat. § 115.01, subd. 13, of Alum or Ferric Chloride

C. Reporting & Recordkeeping
1. Annual Reporting
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The permittee shall submit the following information with the Annual Report required by
Part IV.B of the permit. The Annual Report must include a month‐by‐month summary of:

a.
b.
c.
d.
e.
f.
g.

Dates of operation
Chemical(s) used for treatment
Gallons of water treated
Gallons of chemical treatment used
Calculated pounds of phosphorus removed
Calculated pounds of TSS removed
Any performance issues and the corrective actions taken.

2. On‐Site Recordkeeping
A record of the following design parameters shall be kept on‐site:

a. Site‐specific jar testing conducted using typical and representative water samples in
accordance with ASTM D2035‐08 (2003)
b. Baseline concentrations of the following parameters in the influent and receiving
waters:
(1) Aluminum or Iron
(2) Phosphorus
(3) Total Suspended Solids

c. The following system parameters and how each was determined:
(1)
(2)
(3)
(4)
(5)

Flocculent settling velocity
Minimum required retention time
Rate of diversion of stormwater into the system
The flow rate from the discharge of the outlet structure
Range of expected dosing rates

D. Treatment System Management
Site‐specific Standard Operating Procedures (SOPs) shall be developed and a copy kept on‐
site. The SOPs shall include the following:
1. Procedures for the installation, operation and maintenance of all pumps, generators,
control systems, and other equipment
2. Specific parameters for determining when the solids must be removed from the system
and how the solids will be handled and disposed of
3. Procedures for cleaning up and/or containing a spill of each chemical stored on‐site
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The definitions in this Part are for purposes of this permit only.
1. “Agency” means the Minnesota Pollution Control Agency or MPCA. (Minn. Stat. § 116.36,
subd. 2.)
2. “Applicable WLA” – means a Waste Load Allocation assigned to the permittee and
approved by the USEPA.
3. “Best Management Practices” or “BMPs” means practices to prevent or reduce the
pollution of the Waters of the State, including schedules of activities, prohibitions of
practices, and other management practices, and also includes treatment requirements,
operating procedures and practices to control plant site runoff, spillage or leaks, sludge, or
waste disposal or drainage from raw material storage. (Minn. R. 7001.1020, subp.5.)
4. “Commissioner” means the Commissioner of the Minnesota Pollution Control Agency or
the Commissioner’s designee. (Minn. Stat. § 116.36, subd. 3.)
5. "Construction Activity" includes construction activity as defined in 40 C.F.R. pt.
122.26(b)(14)(x) and small construction activity as defined in 40 C.F.R. pt. 122.26(b)(15).
This includes a disturbance to the land that results in a change in the topography, existing
soil cover (both vegetative and non‐vegetative), or the existing soil topography that may
result in accelerated stormwater runoff, leading to soil erosion and movement of sediment
into surface waters or drainage systems. Examples of construction activity may include
clearing, grading, filling, and excavating. Construction activity includes the disturbance of
less than one acre of total land area that is a part of a larger common plan of development
or sale if the larger common plan will ultimately disturb one (1) acre or more.
6. “Effective Date” means the date, located on the front cover of this permit, on which this
permit shall become effective.
7. “Existing Permittee” means an Owner/Operator of a small MS4 that has been authorized to
discharge stormwater under a previously issued General Permit for small MS4s in the State
of Minnesota.
8. “General Permit” means a permit issued under Minn. R. 7001.0210 to a category of
permittee’s whose operations, emissions, activities, discharges, or facilities are the same or
substantially similar.
9. “Green Infrastructure” – means an array of products, technologies, and practices that use
natural systems – or engineered systems that mimic natural processes – to enhance overall
environmental quality and provide utility services. As a general principal, Green
Infrastructure techniques use soils and vegetation to infiltrate, evapotranspirate, and/or
recycle stormwater runoff. When used as components of a stormwater management
system, Green Infrastructure practices such as green roofs, porous pavement, rain gardens,
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and vegetated swales can produce a variety of environmental benefits. In addition to
effectively retaining and infiltrating rainfall, these technologies can simultaneously help
filter air pollutants, reduce energy demands, mitigate urban heat islands, and sequester
carbon while also providing communities with aesthetic and natural resource benefits.
10. “High Flow Bypass” means a function of an inlet device which allows a certain flow of water
through, but diverts any higher flows away. They are generally used for BMPs which can
only treat a designed amount of flow and which would be negatively affected by higher
flows.
11. “Illicit Discharge” means any discharge to a municipal separate storm sewer that is not
composed entirely of storm water except discharges pursuant to a NPDES permit (other
than the NPDES permit for discharges from the municipal separate storm sewer) and
discharges resulting from fire fighting activities. (40 CFR § 122.26(b)(2))
12. “Impaired Water” means waters identified as impaired by the Agency, and approved by the
USEPA, pursuant to section 303(d) of the Clean Water Act (33 U.S.C. § 303(d)).
13. “Maximum Extent Practicable” or “MEP” means the statutory standard (33 U.S.C. §
1342(p)(3)(B)(iii)) that establishes the level of pollutant reductions that an Owner or
Operator of Regulated MS4s must achieve. The USEPA has intentionally not provided a
precise definition of MEP to allow maximum flexibility in MS4 permitting. The pollutant
reductions that represent MEP may be different for each small MS4, given the unique local
hydrologic and geologic concerns that may exist and the differing possible pollutant control
strategies. Therefore, each permittee will determine appropriate BMPs to satisfy each of
the six minimum control measures through an evaluative process. The USEPA envisions
application of the MEP standard as an iterative process.
14. “Municipal separate storm sewer system” or “MS4” means a conveyance or system of
conveyances including roads with drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man‐made channels, or storm drains:
a.

owned or operated by a state, city, town, county, district, association, or other public
body, created by or pursuant to state law, having jurisdiction over disposal of sewage,
industrial wastes, stormwater, or other wastes, including special districts under state
law such as a sewer district, flood control district, or drainage district or similar entity, or
an Indian tribe or an authorized Indian tribe organization, or a designated and approved
management Agency under section 208 of the federal Clean Water Act, United States
Code, title 33, section 1288, that discharges into waters of the state

b. designed or used for collecting or conveying stormwater

43

c. that is not a combined sewer and

44
45

d. that is not part of a publicly owned treatment works as defined in Code of Federal
Regulations, title 40, section 122.2
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Municipal separate storm sewer systems do not include separate storm sewers in very
discrete areas, such as individual buildings. (Minn. R. 7090.0800, subp. 8).
15. “New Permittee” means an Owner/Operator of a small MS4 that has not been authorized
to discharge stormwater under a previously issued General Stormwater Permit for small
MS4s in the State of Minnesota and that applies for, and obtains coverage under this
permit.
16. “Non‐Stormwater Discharge” means any discharge not composed entirely of stormwater.
17. “Off‐Line” means a system that has been constructed in a manner that separates it from the
watershed and prevents it from accepting stormwater flow that would negatively affect the
treatment capacity of the system and from discharging improperly treated stormwater from
the system.
18. “Operator” means the Person with primary operational control and legal responsibility for
the Municipal Separate Storm Sewer System.
19. “Outfall” means the point source where a Municipal Separate Storm Sewer System
discharges from a pipe, ditch, or other discrete conveyance to receiving waters, or to other
Municipal Separate Storm Sewer Systems. It does not include diffuse runoff or conveyances
which connect segments of the same stream or water systems.
20. “Owner” means the Person that owns the Municipal Separate Storm Sewer System.
21. “Permittee” means a person or persons, firm, or governmental Agency or other institution
that signs the permit application submitted to the Agency and is responsible for compliance
with the terms and conditions of this permit.
22. “Person” means the state or any Agency or institution thereof, any municipality,
governmental subdivision, public or private corporation, individual, partnership, or other
entity, including, but not limited to, association, commission or any interstate body, and
includes any officer or governing or managing body of any municipality, governmental
subdivision, or public or private corporation, or other entity.
23. “Pollutant of Concern” means a pollutant specifically identified in a USEPA‐approved Total
Maximum Daily Load (TMDL) report as causing a water quality impairment.
24. “Program Development Period” means the period after the permittee is authorized to
discharge stormwater under this permit when the permittee designs or develops activities,
BMPs, tasks or other measures to include in the Stormwater Management Program
(SWMP).
25. “Program Implementation Period” means the period after the design or development of
the Stormwater Management Program (SWMP) when the permittee implements the
SWMP.
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26. “Record of Decision” means a record of the comments received by the permittee from
members of the public and the permittee’s response to comments where such record is
required in this permit.
27. “Reduce” means reduce to the Maximum Extent Practicable (MEP) unless otherwise
defined in the context in which it is used.
28. “Saturated Soil” means the highest seasonal elevation in the soil that is in a reduced
chemical state because of soil voids being filled with water. Saturated soil is evidenced by
the presence of redoximorphic features or other information.
29. “small Municipal Separate Storm Sewer System” or “small MS4”, means all separate storm
sewers that are:
1. Owned or operated by the United States, a state, city, town, borough, county, parish,
district, association, or other public body (created by or pursuant to state law) having
jurisdiction over disposal of sewage, industrial wastes, stormwater, or other wastes,
including special districts under state law such as a sewer district, flood control district
or drainage district, or similar entity, or an Indian tribe or an authorized Indian tribal
organization, or a designated and approved management Agency under section 208 of
the CWA that discharges to waters of the United States.
2. Not defined as “large” or “medium” Municipal Separate Storm Sewer Systems pursuant
to 40 CFR §122.26 paragraphs (b)(4) and (b)(7) or designated under paragraph (a)(1)(v).
3. This term includes systems similar to separate storm sewer systems in municipalities,
such as systems at military bases, large hospital or prison complexes, and highways and
other thoroughfares. The term does not include separate storm sewers in very discrete
areas, such as individual buildings.
30. “Stormwater” means stormwater runoff, snow melt runoff, and surface runoff and
drainage. (Minn. R. 7090.0080, subp.12.)
31. “Stormwater Management Program” or “SWMP” means a comprehensive program
developed by the permittee to manage and reduce the discharge of pollutants to and from
the small MS4.
32. “Total Maximum Daily Load” or “TMDL” means the sum of the individual wasteload
allocations for point sources and load allocations for nonpoint sources and natural
background, as more fully defined in Code of Federal Regulations, title 40, section 130.2,
paragraph (i). A TMDL sets and allocates the maximum amount of a pollutant that may be
introduced into a water of the state and still assure attainment and maintenance of water
quality standards. (Minn. R. 7052.0010 subp. 42)
33. “Waste Load Allocation” or “WLA” means the portion of a receiving water's loading
capacity that is allocated to one of its existing or future point sources of pollution, as more
fully defined in Code of Federal Regulations, title 40, section 130.2, paragraph (h). In the
absence of a TMDL approved by EPA under Code of Federal Regulations, title 40, section
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26. “Record of Decision” means a record of the comments received by the permittee from
7052.0200, subpart 1, item C, a WLA is the allocation for an individual point source that
ensures that the level of water quality to be achieved by the point source is derived from
and complies with all applicable water quality standards and criteria. (Minn. R. 7052.0010
subp. 45)
34. “Water Quality Standards” means those provisions contained in Minn. R. Chap. 7050 and
7052.
35. “Waters of the State” means all streams, lakes, ponds, marshes, watercourses, waterways,
wells, springs, reservoirs, aquifers, irrigation systems, drainage systems and all other bodies
or accumulations of water, surface or underground, natural or artificial, public or private,
which are contained within, flow through, or border upon the state or any portion thereof.
(Minn. Stat. § 115.01, subd. 22.)
36. “Wetlands” are those areas that are inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated
soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.
Constructed Wetlands designed for wastewater treatment are not Waters of the State.
Wetlands must have the following attributes:
1. A predominance of hydric soils
2. Inundated or saturated by surface water or groundwater at a frequency and duration
sufficient to support a prevalence of hydrophytic vegetation typically adapted for life in
a saturated soil condition and
3. Under normal circumstances support a prevalence of such vegetation. (Minn. R.
7050.0186, subp. 1a.B.)
ABBREVIATIONS AND ACRONYMS
•
•
•
•
•
•
•
•
•
•
•
•
•
•

BMP ‐ Best Management Practice
CFR – Code of Federal Regulations
CWA – Clean Water Act or the Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq)
EPA ‐ U. S. Environmental Protection Agency
ERP– Enforcement Response Procedure
IDDE ‐ Illicit Discharge Detection and Elimination
MS4 ‐ Municipal Separate Storm Sewer System
NPDES ‐ National Pollutant Discharge Elimination System
SDS – State Disposal System
SOP – Standard Operating Procedure
TMDL ‐ Total Maximum Daily Load
TSS ‐ Total Suspended Solids
USEPA ‐ United States Environmental Protection Agency.
WLA ‐ Wasteload Allocation
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City of Eagan: Supplemental Comments on Draft NPDES/SDS Permit MNR040000
August 29, 2011, Page 2 of 2

2) Page 10; Lines 41-42: Please change “a written Enforcement Response Procedure (ERP) that
describes” to “written Enforcement Response Procedures (ERPs) that describe” to be consistent
with the City’s previous comments for Page 7; Line 8.
3) Page 10; Lines 44-46: Please change “The ERP shall describe procedures and circumstances for
the implementation of the following types of enforcement tools” to “The ERPs may include the
following types of enforcement tools”. The draft language is redundant, effectively stating,
“procedures (i.e., ERPs) shall describe procedures.” Also, Page 10; Line 42 already indicates “the
strategies the permittee will implement.”
4) Page 10; Lines 44-46: Please change “The ERP shall describe procedures and circumstances for
the implementation of the following types of enforcement tools” to “The ERPs may include the
following types of enforcement tools”. Requiring descriptions of specific procedures such as
“verbal warnings,” “written notices,” and “escalated enforcement measures” on Page 11; Lines 319 and in a specific sequential order is unnecessarily and overly prescriptive. Permittees must
have maximum flexibility to develop and implement Enforcement Response Procedures (ERPs)
that most appropriately achieve compliance with their various Regulatory Mechanisms.
According to Page 10; Lines 32-34, Regulatory Mechanisms “may consist of contract language,
an ordinance, permits, standards, or any other mechanism…” Any number of scenarios may occur
that make advance prediction of specific procedures in a specific sequential order very difficult.

Part III
1) Page 17; Line 46: Please change “is” to “are” to be grammatically correct.
Appendix B
1) Page 38; Line 4: Please insert “Inflow” between “of” and “Stormwater” to be consistent
with above comments for Page 4; Line 30.
2) Page 38; Line 6: Please insert “inflow” between “treating” and “stormwater” to be
consistent with above comments for Page 4; Line 30.
Thank you very much for the opportunity to provide supplemental comments on the draft permit.
Please feel free to call me at (651) 675-5300 if you have any questions about the City’s requests.
Sincerely,

Eric Macbeth
Water Resources Coordinator
Cc:

Honorable Mike Maguire, Mayor
Tom Colbert, Director of Public Works
Wayne Schwanz, Superintendent of Utilities

Tom Hedges, City Administrator
Russ Matthys, City Engineer

15544 Central Avenue NE
Ham Lake, Minnesota 55304 r (763) 434-9555
IFax: (763) 434-9599

~

BY:__.
July 19,2011

Duane Duncanson
Minnesota Pollution Control Agency

Municipal Division
Stormwater Policy & Technical Assistance Unit 520 Lafayette Road North St. Paul, MN
55155-4194
Dear Mr. Duncanson:
At their meeting on July 5, 2011, the Ham Lake City Council adopted Resolution No. 11- 26
which is enclosed for your review. The City Council is very concerned about the excessive
requirements to meet the Stage I pond inventory requirements for MS4 cities, and urges the
MPCA to revise these requirements or provide a funding source.

Thank you for your consideration.
Sincerely,

i,t~t~ ?;:&{/~4
Doris A. Nivala

Administrator

Enc.
sr;i!J1 "4.
i.:!i] lJG

RESOLUTION NO. 11-26
WHEREAS, the Minnesota Pollution Control Agency has determined to require a Stage pond
inventory in carrying out the provisions of the Federal Clean Water Act; and

WHEREAS, the inventory imposes a tremendous financial burden upon MS4 cities with
no provision for reimbursement; and
WHEREAS, the MS4 permit renewal process proposes additional requirements that impose even
greater financial burdens upon MS4 cities; and

WHEREAS the requirements are believed to be excessive, particularly wi~~~~~~~ a
difficult economy.
NOW THEREFORE, BE IT RESOLVED:
1) The MPCA is urged to relax and/or revise the MS4 permitting requirements as soon as
possible; and/or
2) The MPCA is urged to develop sources of funding for MS4 municipalities expected to carry
out these functions.
Adopted by a 4-0 vote of the Ham Lake City Council this 5th day of July, 201

Mike VanKirk Mayor

D~a!1. 7k~ '"
Administrator

File: 2011resolutions/MS4permit

STATEMENT OF INTEREST
The City of Woodbury is a small MS4 regulated under this draft permit. As the staff person for
the City tasked with implementation of this permit, I feel it is crucial to provide comments on a
permit that will significantly impact the City’s workload and financial expenditures over the next
5-year permit cycle.

GENERAL COMMENTS
1.

Permit Section: N/A
Statement of Action: Provide all forms that are referenced in the draft permit including
the SWMP summary form mentioned on page 6.
Supporting Reason: Small MS4s must provide MPCA with information based on to-be
developed MPCA-required forms making these forms an important part of the permit
process, it is difficult to fully comment on the permit without all forms.

2.

Permit Section: N/A
Statement of Action: Change the name and acronym of the proposed Storm Water
Management Program (SWMP). Use the term and acronym used under the 2006 permit,
Storm Water Pollution Prevention Program (SWPPP).
Supporting Reason: The acronym SWMP is currently widely used by cities in the
metropolitan area in the context of surface water management and water planning. The
introduction of this name and acronym in this permit will cause significant confusion. The
term Stormwater Pollution Prevention Program and acronym SWPPP are preferable
because the MS4 cities have become accustomed to them. The term “storm water
pollution prevention program” is a minimum requirement for an MS4 permit under MN Rule
7090.1040. This term is also included in MN Rule 7002.0254. Using the name Storm
Water Pollution Prevention Program and the acronym SWPPP will provide continuity for
the stormwater permitting program at the local level.

3.

Permit Section: N/A
Statement of Action: Clarify the definition of the word “outfall” throughout the permit.
Supporting Reason: The definition of the word “outfall” provided in the draft permit is not
sufficiently clear. In particular, the term “receiving waters” is open to multiple
interpretations. The definition of the word “outfall” is extremely important.

4.

Permit Section: N/A
Statement of Action: G.
Provide a complete list of the:
• submittal documents, and
• items and documents that the MPCA intends to be produced and summarized or
submitted as part of the annual reporting process, and
• items and documents that the MPCA intends should be produced by the permittees and
made available during a permit audit or other program review, under the provisions of
this permit.
Provide a schedule for when each item and document is required to be completed and
submitted by the permittees. Provide an estimate of the cost to the permittees to generate
these items and documents.

Supporting Reason: These items are information that the permittees need in order to
evaluate, respond to, and comply with the draft permit.
5.

Permit Section: N/A
Statement of Action: Revise the use of the terms “facilities” and “BMPs” in the permit
section for MCM 6, Pollution Prevention/Good Housekeeping.
Supporting Reason: As written, these terms are very confusing. In some cases,
inspections are required for BMPs and, in others, inspections are required for facilities.
Under common usage, a maintenance garage is a facility and a pond is a BMP. This does
not appear to be the intent of the section as currently written. It is unclear whether other
components of the MS4 should be considered to be BMPs, facilities, or both.

6.

Permit Section: N/A
Statement of Action: Clarify that Maximum Extent Practicable (MEP) is the legal
standard for the entire MS4 general permit. State clearly that MEP is the standard for
compliance with every provision of the draft permit.
Supporting Reason: This is essential for understanding the scope of this permit.

7.

Permit Section: N/A
Statement of Action: Delete or revise the use of the word “swale” throughout this permit,
or provide additional clarification as to its meaning.
Supporting Reason: The term “swale” has many meanings in the context of site grading
and stormwater; ranging from sideyard and backyard depressions designed to convey
very small amounts of stormwater to carefully designed and constructed BMPs intended to
provide infiltration and/or filtration of stormwater. In the case of sideyard and backyard
depressions, a single MS4 city may have thousands of such “swales”. The time and effort
to map, document, or report on such “swales” would be significant.

8.

Permit Section: N/A
Statement of Action: Provide definitions for the words “pipes”, “ditches”, and “swales” as
they are used throughout the draft permit. Please work with the regulated parties in
developing these definitions.
Supporting Reason: Clear understanding of these words is essential for compliance with
this permit. The definitions for these words will have a significant impact on the scope and
burden of this permit for the regulated parties. The regulated parties have operations
experience and expertise that should be drawn on in the development of these definitions.

SPECIFIC COMMENTS
9.

Permit Section: Part I.A.2. (page 3 of 45)
Authorized Non-Stormwater Discharges
This permit authorizes the following non-stormwater discharges to enter a small MS4
provided the permittee of that small MS4 has conducted an assessment and found the
discharges not to be significant contributors of pollutants to that small MS4
Statement of Action: Make it clear that the assessment for significance of these
discharges applies only to new permittees and not to a permittee that has already
performed this assessment under the 2006 Permit. Revise this section to match the similar
language in the 2006 MS4 general permit and the federal rule, including this sentence:
“You must address the following categories of non-stormwater discharges or flows only if
you identify them as significant contributors of pollutants to your small MS4.”

Supporting Reason: This section calls for the permittee to have “conducted an
assessment and found the discharges not to be significant contributors of pollutants”.
Many permittees conducted and documented this assessment under the 2006 Permit. The
2006 permittees should be able to avoid the unnecessary expense and effort required to
duplicate that assessment. New permittees would, however, be required to conduct this
assessment. The proposed language maintains consistency with the 2006 Permit and the
requirements of 40 CFR § 122.34(b)(3)(iii). There is no demonstrated need for the
assessment required in the new draft permit. There is no evidence that the language from
the 2006 permit is insufficient.
10.

Permit Section: Part I.B.8.a. (page 4 of 45)
The following discharges or activities are not authorized by this permit:
When a United States Environmental Protection Agency (USEPA)-approved Total
Maximum Daily Load (TMDL) report includes a Waste Load Allocation (WLA) of zero for
the pollutant of concern for the small MS4
Statement of Action: Delete this paragraph.
Supporting Reason: A zero discharge is unattainable for MS4 cities for almost every
pollutant and any TMDL providing for a WLA of zero for a small MS4 would be an error.
Including this paragraph in this permit potentially results in every affected MS4 being out
of compliance with the permit. This is not an appropriate resolution for an error in a WLA in
a future TMDL. It is inappropriate to suggest that such a WLA would ever be adopted by
including this language in the Draft Permit.

11.

Permit Section: Part II.C.4. (page 7 of 45)
Map and Inventory: A summary that describes the status of the permittee’s storm sewer
system map and inventory as required by Part III.D of this permit. The summary must
indicate whether each requirement stated in Part III.D is “complete” or “not complete”.
Statement of Action: Change the terms “complete” and “not complete” to “up-to-date”
and “not up-to-date”.
Supporting Reason: MS4s are always changing. Maps of MS4 are, therefore, never
complete. The recommended terms are more appropriate.

12.

Permit Section: Part III.C.1. (page 10 of 45)
Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement Response Procedure
(ERP) that describes the strategies the permittee will implement to enforce and compel
compliance with the Regulatory Mechanism(s) developed by the permittee in accordance
with Part III.B, above. The ERP shall describe procedures and circumstances for the
implementation of the following types of enforcement tools, including time frames for
escalation of enforcement for continuing violators:
Statement of Action: Delete the provision “including time frames for escalation of
enforcement for continuing violators”.
Supporting Reason: MS4s need flexibility in developing and enforcing ERPs. Addressing
violations requires different actions based on the specific circumstances. Violations are
frequently not simple or straight-forward. Dealing with violations is typically not a linear
process. For example, in one enforcement action there may be egregious violations by a
single contractor on multiple sites and in another enforcement action a minor violation on a
single site, that merit different enforcement response and treatment. These factors make
writing and following a standard timing procedure for the escalation of enforcement
problematic. We are not aware that the MPCA have a written set of time frames for

escalating enforcement under the State construction permit and see no reason for MS4s
to be bound by such restrictions and prescriptions on their local enforcement authority.
13.

Permit Section: Parts III.C.1.a. & b. (page 11 of 45)
a. Verbal Warnings – Verbal warnings must specify the nature of the violation and may
include verbal corrective actions.
b. Written Notices – Written notices must cite the specific violation and the Regulatory
Mechanism(s) violated, and must include corrective actions with deadlines.
Statement of Action: Provide more information about the term “corrective actions” in
these sections. Does this mean that the MS4 must provide specific “means and methods”
or “technical guidance” to the site operator/owner to correct a problem or violation?
Provide additional language in the permit to clarify this phrase in the permit.
Supporting Reason: Without clarification this term and the provisions of this section are
unclear and confusing. Without clarification the permit may be misinterpreted by third
parties and/or courts.

14.

Permit Section: Part III.C.1.c. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least two of the
enforcement tools below, to escalate enforcement responses where necessary to
address persistent non-compliance, repeat violations, or occurrences of environmental
harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under local
legal authorities.
Statement of Action: Add the option of “correction order” to this list.
Supporting Reason: Correction orders are enforcement tools that are frequently used by
cities. They are appropriate for this situation.

15.

Permit Section: Part III.C.1.c.4. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least two of the
enforcement tools below, to escalate enforcement responses where necessary to
address persistent non-compliance, repeat violations, or occurrences of environmental
harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under local legal
authorities.
Statement of Action: Revise the word “bonding” in this section by replacing it with the
term “financial assurance mechanisms” in its place.
Supporting Reason: The term “financial assurance mechanisms” covers a wider and
range of options.

16.

Permit Section: Part III.C.2. (page 11 of 45)

All enforcement conducted by the permittee pursuant to the ERP shall be documented.
Documentation shall include, at a minimum, the following:
Statement of Action: Revise this section to eliminate the requirement of documentation
for verbal warnings.
Supporting Reason: The level of documentation listed in this section is inappropriate for
verbal warnings. Requiring this level of documentation for verbal warnings is a waste of
time and staff resources.
17.

Permit Section: Part III.D.1.b. (page 11 of 45)
b. All outfalls and areas that drain to those outfalls
Statement of Action: Delete the provision that MS4 map the “areas that drain to those
outfalls”.
Supporting Reason: Cities that have extensively mapped and modeled the stormwater
system have not delineated the drainage areas for every outfall. For example, many cities
have delineated the drainage areas for individual lakes. Each of these lakes may have
many individual outfall pipes. Delineating and mapping the drainage areas for every one of
these pipes is excessive and requires that MS4s waste time, money, and staff resources
when the existing mapped pipes and direction of flow provide similar information.

18.

Permit Section: Part III.D.1.d. (page 12 of 45)
All grit chambers, sumps, floatable skimmers and traps, separators, and other small
treatment BMPs that are part of the permittee’s small MS4
Statement of Action: Revise this section so that it cannot be interpreted to include an
extremely wide range of BMPs.
Supporting Reason: As written, this section could be interpreted to include requirements
that an extraordinarily large number of BMPs must be mapped. For example, any and all
rain barrels installed by private land owners under an MS4 incentive program could be
included.

19.

Permit Section: Part III.E.1.a.5. (page 13 of 45)
a. Identify the following for each priority area selected:
(1) The target audience(s) involved
(2) Educational goals for each audience (e.g., increased awareness, increased
understanding, acquired skills, desired behavior change, etc.)
(3) Activities or actions that will take place to reach each educational goal for each
audience
(4) Activity implementation plans, including responsible department in charge, entities
responsible for given activities, and schedules and
(5) Performance measures with clearly defined baselines that will be used to assess
success in reaching the established educational goals
Statement of Action: Delete the terms “performance measures” and “clearly defined
baselines” and replace them with similar terms used elsewhere in the permit (e.g.:
measurable goals, timelines, etc.)
Supporting Reason: The terms used in the draft permit are commonly used in public
education, social marketing, and environmental psychology. They have widely accepted
meanings. The methods to determine “clearly defined baselines” and implement
“performance measures” are very technical and expensive and not appropriate for every
MS4 under this permit. Even with guidance, it is imprudent to use such terms in this draft
permit.

20.

Permit Section: Part III.E.1.e. (page 13 of 45)
a. Have a mechanism to evaluate behavior change in the community resulting from the
implementation of the education program
Statement of Action: Please delete the term “mechanism to evaluate behavior change”
and replace it with a more appropriate term.
Supporting Reason: This term used in the draft permit is commonly used in public
education, social marketing, and environmental psychology. It has widely accepted
meanings. Implementing “mechanisms to evaluate behavior change” is typically very
technical and expensive and not appropriate for every MS4 under this permit. Even with
guidance, it is imprudent to use such a term in this draft permit.

21.

Permit Section: Part III.E.2.a.1. (page 14 of 45)
2. Public Participation/Involvement
a. The permittee shall develop and implement, or continue to develop and implement, a
Public Participation/Involvement program to solicit public input and opinion on the
adequacy of the SWMP. For purposes of meeting this requirement, the permittee shall:
(1) Provide opportunities for the public to participate in the development,
implementation, and review of the SWMP.
Statement of Action: Please delete the requirement that the MS4 provide an opportunity
for the public to participate in the development and implementation of the SWMP.
Supporting Reason: This requirement would make the SWMP significantly more difficult
and time-consuming to develop. It is unlikely that an MS4 could develop a SWMP with
significant public participation within the time allotted in the draft permit. It is sufficient that
the public has opportunities to participate in the review of the SWMP.

22.

Permit Section: Part III.E.3.c.1. (page 15 of 45)
(1) Outfall prioritization. The permittee shall prioritize outfalls to be inspected for illicit
discharges based on, at a minimum, the following factors:
(a) Size of the drainage area
(b) Population density of the drainage area
(c) Traffic density of the drainage area
(d) Age of potential sources (e.g., existing infrastructure, industry, buildings, etc.) of
illicit discharges in the drainage area and
(e) Land use types within the drainage area
Statement of Action: Revise this section significantly to be simpler and more straightforward.
Supporting Reason: City-wide inspection programs are performed based on geographic
zones. This is the most efficient and clear method of structuring an inspection program. If
the MPCA’s intent is that MS4 cities identify a limited subset of their outfalls for more
frequent or otherwise altered inspection schedules, state this more clearly and in a
manner that does not preclude or duplicate an inspection program based on geographic
zones. Provide permittees with sufficient flexibility to allow their inspection program to be
linked with other city functions and protocols to meet multiple objectives most efficiently.

23.

Permit Section: Part III.E.4. (page 16 of 45)
MCM 4 requires that MS4 permittees create local construction site regulatory programs
that completely duplicate the State construction site permitting program (“that is at least as
stringent as the Agency’s. . . ”).

Statement of Action: Provide an explanation for this approach. Please do not limit this
explanation to a statement that this is required and expected by USEPA. The MPCA has
made its own decisions and varied from USEPA’s guidance in many provisions of this
draft permit. As part of this explanation, please provide the following information:
• the estimated number of construction sites in Minnesota, per year, that should have MN
construction general permit coverage,
• the actual number of these sites, per year, that applied for and received MN construction
general permit coverage,
• the total number of site visits and inspections, per year, performed by State inspectors
under the MN construction general permit program,
• MPCA’s approach to creating a Qualified Local Program approach to avoid permitting
duplication or the rationale for not creating a QLP.
Supporting Reason: The approach for MCM4 under this draft permit is a significant
regulatory burden for both the MS4s and the builders. It is reasonable to request an
explanation and rationale for this change.
24.

Permit Section: Part III.E.4.a.2.a. & b. (page 16 of 45)
(2)
Requirements that owners and operators of construction activity incorporate into
site plans, appropriate erosion and sediment control BMPs that, at a minimum:
(a) Control stormwater discharge volume and velocity within the site to reduce soil
erosion
(b) Control stormwater discharges, including both peak flow rates and total
stormwater volume, to reduce erosion at outlets and to reduce downstream
channel and streambank erosion
Statement of Action: Revise these sections to remove the terms “volume”, “peak flow
rates”, and “total stormwater volume”.
Supporting Reason: These stormwater discharge parameters are commonly addressed
in the context of post-construction runoff controls. They are not addressed in the context of
active construction sites and it is inappropriate to include under this MCM.

25.

Permit Section: Part III.E.5.a.1.a. (page 18 of 45)
(a) For new development projects – no net increase (on an annual average basis) of:
Statement of Action: Revise and expand on the term “no net increase” in this section.
Specifically, if this term that relies on a beginning and endpoint of comparison (“increase”
from one point in time to another) is used in the draft permit, please provide the
appropriate beginning and endpoints for this comparison.
Supporting Reason: It is understood that the MPCA’s intent is to provide broad language
in the permit and a set of compliance options in guidance. The concern, in this case, is
that the permit language is so undefined that it is almost meaningless. Such language
does not provide sufficient direction or standard for compliance and invites varying
interpretation by third parties and courts.

26.

Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis)
Statement of Action: Revise and expand on the term “a net reduction” in this section.
Specifically, if this term that relies on a beginning and endpoint of comparison (“reduction”
from one point in time to another) is used in the draft permit, please provide the
appropriate beginning and endpoints for this comparison.
Supporting Reason: It is understood that the MPCA’s intent is to provide broad language
in the permit and a set of compliance options in guidance. The concern, in this case, is

that the permit language is so undefined that it is almost meaningless. Such language
does not provide sufficient direction or standard for compliance and invites varying
interpretation by third parties and courts.
27.

Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis) of:
1) Stormwater discharge Volume, unless precluded by the stormwater management
limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
Statement of Action: Revise this section to allow for a different protocol in cases where
the pre-redevelopment site conditions meet one or more of the new development
standards for stormwater controls.
Supporting Reason: In some cases, the stormwater controls on a site due for
redevelopment will be of such a high standards that they meet one of more of the new
development control standards. In these cases, it is inappropriate to expect that the
redevelopment project meet a net reduction standard. This section should be revised to
allow for such cases.

28.

Permit Section: Part III.E.5.a.1.c. (page 19 of 45)
(c) For new development or redevelopment projects, a reduction or matching of peak
flow rates from the existing 1, 2, 10 and 100 year, 24- hour, storm events on the site
of each construction activity
Statement of Action: Revise this section to include the starting and end points for
estimating a “reduction of matching of peak flow rates”.
Supporting Reason: This guidance is necessary and should be in the draft permit
language.

29.

Permit Section: Part III.E.5.a.2.a.1.d. (page 19 of 45)
d) Areas where high levels of contaminants (as defined by the Agency) exist in the soil
through which infiltration will occur
Statement of Action: Provide additional information regarding the phrase “as defined by
the Agency”. Provide information about existing programs, standards, or data sources that
the Agency intends to use in defining and listing appropriate contaminants and high levels.
Supporting Reason: Without this information, it is impossible for the permittees to
understand, evaluate, or comply this draft permit section.

30.

Permit Section: Part III.E.5.a.2.a.2. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration techniques
to achieve the standards outlined in Part III.F.5.a.(1), sufficient to provide a functioning
treatment system and prevent adverse impacts to groundwater, when the infiltration
device will be constructed
Statement of Action: Clarify the word “restrict”. If the intent is that a higher level of design
or review is needed before infiltration is used under the listed circumstances, please state
this in the permit language.
Supporting Reason: Without additional information and clarification, it is very difficult to
understand the meaning of the word “restrict” in this context.

31.

Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)

2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration techniques
to achieve the standards outlined in Part III.F.5.a.(1), sufficient to provide a functioning
treatment system and prevent adverse impacts to groundwater, when the infiltration
device will be constructed in:
a) Areas of predominately Hydrologic Soil Group D (clay) soils
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst
features
c) Areas within a Drinking Water Supply Management Area (DWSMA) as defined in
Minn. R. 4720.5100, subp. 13
d) Areas where soil infiltration rates are more than 8.3 inches per hour
Statement of Action: Clarify the term “active karst features”. Please include the multiple
parameters that are widely accepted to define active karst features and clarify that all or
most of these parameters must be satisfied before an area of land is considered to be an
active karst feature. Please provide information about existing data sources that are
available to determine the locations of active karst features.
Supporting Reason: Without additional information, this permit provision is not useful and
compliance will be very difficult.
32.

Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst features
Statement of Action: Revise this section to allow an MS4 permittee to use an alternative
geologic assessment method, at their discretion.
Supporting Reason: This is a reasonable degree of flexibility for this permit section.

33.

Permit Section: Part III.E.5.a.3. (page 20 of 45)
(3) Mitigation provisions for circumstances where the permittee or other owners and
operators of a construction activity cannot meet the TSS and/or Phosphorus standards
of Part III.E.5.a (1) (a) or (b) on the site of the original construction activity. For this
purpose, the permittee shall identify priority areas within the watershed where
mitigation projects can be completed.
Statement of Action: Revise the phrase “the permittee shall identify priority areas within
the watershed where mitigation projects can be completed” to provide for circumstances
under which the MS4 permittees may require or request that the owners/operators of a
construction activity identify areas that are suitable for mitigation.
Supporting Reason: It is common and appropriate for MS4 cities to require or request
that the owners/operators of a construction activity identify areas that are suitable for
mitigation. This draft permit section should specifically provide for this option.

34.

Permit Section: Part III.E.5.a.3.a. (page 20 of 45)
(a) Mitigation may be implemented at a location separate from the original construction
activity, but must be in the same drainage area and yield benefits to the same
receiving water.
Statement of Action: Clarify the meanings of the terms “same drainage area” and “same
receiving water”, specifically address the question of scale. Provide an option for
circumstances where the mitigation may be provided in the land area outside the drainage
area for the first receiving water, at the discretion of the permittees.
Supporting Reason: Without clarification regarding scale, this standard is unclear and
difficult to understand. In many cases, the drainage area for the first receiving water will be
very small (one acre of less), thus severely limiting mitigation options. It is appropriate and

necessary to allow the MS4 permittees to allow mitigation, at their discretion, in the land
area outside the drainage area for the first receiving water.
35.

Permit Section: Part III.E.5.a.3.b. (page 20 of 45)
(b) Mitigation projects must involve the creation of new structural treatment BMPs or the
retrofit of existing structural BMPs
Statement of Action: Revise this section to provide for the use of non-structural BMPs to
be used as mitigation; including strategies such as buffers, higher levels street sweeping,
open or green space, Audubon standards for golf courses, and others, at the discretion of
the permittees. Provide definitions for the terms “non-structural BMPs” and “structural
BMPs”.
Supporting Reason: There will be cases where non-structural BMPs will be appropriate
and cost-efficient options for mitigation. The MS4 permittees should have the flexibility to
use these options, at their discretion.

36.

Permit Section: Part III.E.5.b.1. (page 21 of 45)
b. Post-Construction Stormwater Management program documentation
The permittee shall document the following information as part of this program:
(1) Any supporting documentation used by the permittee to determine compliance with
Part III.E.4.a (1) (a) and (b), including: name of the owner/operator and location of
construction activity, any checklists used for conducting plan reviews, and any
calculations used to determine compliance with volume, TSS, Phosphorus or rate
standards.
Statement of Action: Revise “calculations used to determine compliance with volume,
TSS, Phosphorus or rate standards” to “compliance with volume, TSS, phosphorus or rate
standards.”
Supporting Reason: Documentation on compliance is satisfactory. Retaining HydroCAD
models and reports or other calculations is cumbersome and seems unlikely to ever be
reviewed in the context of the MS4 permit.

37.

Permit Section: Part III.E.6.a. (page 21 0f 45)
Where any facility or operation contributes pollutants to stormwater runoff, the permittee
shall, to the MEP, design and implement BMPs that eliminate exposure of stormwater to
potential pollutants.
Statement of Action: Revise the phrase “where any facility or operation contributes
pollutants to stormwater runoff” to read as follows: “where any facility or operation owned
and operated by the permittee contributes pollutants to stormwater runoff”.
Supporting Reason: The permittees should not be held responsible for facilities or
operations they do not own and operate.

38.

Permit Section: Part III.E.6. (page 21 of 45)
6. Pollution Prevention/Good Housekeeping For Municipal Operations
Existing permittee’s shall continue to develop and implement, and new permittee’s shall
develop and implement, an operation and maintenance program designed to prevent or
reduce the discharge of pollutants from permittee owned and/or operated facilities and
operations.
Statement of Action: Provide specific example to clarify the meaning of the term
“facilities and operations”.
Supporting Reason: Without such examples, understanding this term and compliance
with this permit section is difficult.

39.

Permit Section: Part III.E.6.a. (page 21 of 45)
a. Design and Implementation of BMPs
Where any facility or operation contributes pollutants to stormwater runoff, the permittee
shall, to the MEP, design and implement BMPs that eliminate exposure of stormwater to
potential pollutants.
Statement of Action: Replace the phrase “that eliminate exposure of stormwater to
potential pollutants” with the phrase “that reduce the discharge of pollutants from the small
MS4 to the MEP”.
Supporting Reason: It is inappropriate and confusing to introduce a new and different
performance standard (“eliminate exposure”) in this section of the permit.

40.

Permit Section: Part III.E.6.b.2. (page 22 of 45)
(2) Inspections and Maintenance
(a) Inspections
The permittee shall conduct inspections of structural stormwater management facilities to
determine structural integrity, effectiveness, proper function and maintenance needs.
Statement of Action: Clarify the meaning of the phrase “structural stormwater
management facilities”. If the meaning of this phrase includes BMPs, please state this in
the permit.
Supporting Reason: Without clarification, this term is confusing.

41.

Permit Section: Part III.E.6.b.2.a.1. (page 23 of 45)
a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
c)Infiltration, filtration, and bio-retention BMPs mapped in accordance with Part III.D.1.e
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: For the items listed in sections a through d below in the draft
permit, revise the inspection frequency for these items to once every permit term (5-year
permit cycle). Provide for more frequent inspections, at the permittee’s discretion, if
complaints or problems indicate that a greater frequency is appropriate.
Supporting Reason: This frequency is sufficient and cost-effective. The suggested
revision allows for more frequent inspections, if needed and appropriate.

42.

Permit Section: Part III.E.6.b.2.a.1.d. (page 23 of 45)
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: Clarify the term “flow control structures”. Please provide a list of
examples.
Supporting Reason: Without clarification, this term is confusing.

43.

Permit Section: Part III.E.6.b.2.c. (pages 23 and 24 of 45)
(c) Inspection and Maintenance Frequency Adjustments
If patterns of maintenance become apparent after two years of inspections conducted
in accordance with the requirements above, the permittee may adjust the frequency of
inspections as follows:
1) If maintenance or sediment removal is required as a result of each of the first two
annual or quarterly inspections, the frequency of inspections shall be increased as
needed to prevent carry-over or washout of pollutants from BMPs or stored materials,
to reduce the discharge of pollutants to stormwater.

2) If maintenance or sediment removal is not required as a result of the first two annual
or quarterly inspections, the permittee is authorized to reduce the frequency of
inspections to once every two (2) years, and every other quarter, respectively.
Statement of Action: Provide language in the draft permit allowing the permittees to use
their inspection records under the 2006 permit to determine the inspection frequencies
under this permit.
Supporting Reason: This is appropriate and cost-effective. This provision needs to be
included in permit language, rather than guidance.
44.

Permit Section: Part III.E.6.b.3. (page 24 of 45)
The assessment process shall include procedures that incorporate the following data
collection components:
(a) Calculation of the stormwater volume flowing to the BMP based on factors within the
watershed including the watershed area, impervious cover, soil types, and land use
(b) Actual BMP volumes including both the permanent storage volume and temporary
water quality storage volume based on the BMP geometry and inlet, outlet (invert), and
overflow spillway elevations
(c) Whether the inlets and outlets of the BMP are pipes or an open channel and the
diameters of any pipes
(d) The flow path of stormwater through the BMP related to the distance and position of
the inlet(s) and outlet(s)
(e) Whether there is a fore-bay, sediment basin, or stilling basin at the inlet to the BMP
(f) The percentage of the permanent pool surface area which is covered by aquatic
vegetation
(g) Whether the BMP is a single or multiple pond/wetland design
(h) Whether the BMP intersects the local ground water table
Statement of Action: Provide an estimate of the cost to fulfill the MPCA’s expected data
& information collection, calculation, geometric analysis, and documentation processes for
all the listed items in this section.
Supporting Reason: Without this estimate, the MS4 permittees cannot evaluate the
burden placed on them by this permit section. Where the estimated cost for compliance
may be significant, it is reasonable to request that the MPCA provide this estimated cost.
The MS4 cities are concerned that the cost may be immense.

45.

Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
(b) Actual BMP volumes including both the permanent storage volume and temporary
water quality storage volume based on the BMP geometry and inlet, outlet (invert), and
overflow spillway elevations
Statement of Action: Provide information about the methodology that the MPCA expects
each permittee to use to calculate the permanent storage volume on every constructed
pond and constructed wetland.
Supporting Reason: Without this information, the MS4 permittees cannot accurately
determine the burden placed on them by this permit section. Without this information, the
permittees do not have sufficient information to achieve permit compliance.

46.

Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
(b) Actual BMP volumes including both the permanent storage volume and temporary
water quality storage volume based on the BMP geometry and inlet, outlet (invert), and
overflow spillway elevations

Statement of Action: Please provide information about the methodology that the MPCA
expects each permittee to use to calculate the temporary water quality storage volume on
every constructed pond and constructed wetland. Additionally, please provide an
explanation of how the storage volume between the normal water level and the overflow
spillway elevation in a typical constructed stormwater pond or wetland affects water
quality.
Supporting Reason: Without this information, the MS4 permittees cannot determine the
burden placed on them by this permit section. Without this information, the permittees do
not have sufficient information to achieve permit compliance. The temporary storage
volume of a typical constructed stormwater pond or wetland serves only flood control
and/or rate control functions. If this volume does not serve water quality functions,
estimating and recording these volumes is a waste of the permittees’ staff time and
resources.
47.

Permit Section: Part III.E.6.b.3.d. (page 24 of 45)
(d) The flow path of stormwater through the BMP related to the distance and position of
the inlet(s) and outlet(s)
Statement of Action: Please delete this section.
Supporting Reason: It is wasteful and inappropriate to require every MS4 to determine
all the flow paths of stormwater between every inlet and outlet of constructed ponds and
wetlands.

48.

Permit Section: Part III.E.6.b.3.f. (page 24 of 45)
(f) The percentage of the permanent pool surface area which is covered by aquatic
vegetation
Statement of Action: Please delete this section.
Supporting Reason: It is wasteful and inappropriate to require this determination for
every constructed pond and wetland. The extent of surface area coverage by aquatic
vegetation does not affect water quality. The permit is not specific about when, in the year,
this determination must be made.

49.

Permit Section: Part III.E.6.b.3.h. (page 24 of 45)
(h) Whether the BMP intersects the local ground water table
Statement of Action: Please delete this section.
Supporting Reason: It is wasteful and inappropriate to require this determination for
every constructed pond and wetland.

50.

Permit Section: Part III.E.6.b.4. (page 25 of 45)
(4) Employee Training
The permittee shall develop and implement a training program for employees whose job
function is related to compliance with this permit. The program shall include a schedule
that establishes training at least annually and shall include recurring training for
employees as needed to address changes in procedures, techniques, or requirements.
Statement of Action: Please revise this section to provide the flexibility so that the
permittees may tailor their training programs to the job functions of each employee and
that annual training for each employee is not necessary.
Supporting Reason: It is not appropriate or necessary for the training for every employee
to include all the items listed under Parts III.E.6.b.4.b.1 through 5 or for every employee to
be trained every year.

51.

Permit Section: Part III.E.6.b.5.a. (page 25 of 45)
(5) Operation and Maintenance Program Documentation
The permittee shall document the following information as part of this program:
(a) Sediment dredging activities
Statement of Action: Please revise this section to include a size threshold to trigger the
requirements in this section.
Supporting Reason: These requirements are not appropriate or necessary for small
dredging projects.

52.

Permit Section: Appendix A, Part B.3. (page 37 of 45)
3. During the required Annual Assessment in Part IV.A, up-date the estimated cumulative
reductions in loading for each pollutant of concern associated with an applicable WLA.
Statement of Action: Please explain the methods the MPCA expects each MS4
permittee to use to estimate the “cumulative reductions in loading for each pollutant of
concern”. Please indicate whether and when the MPCA will provide sufficient guidance to
link all the types of BMPs required and/or promoted by this permit to corresponding
estimated load reductions.
Supporting Reason: For many of the types of BMPs required and/or promoted by this
permit, there are not any widely-accepted methods to estimate the resulting load
reductions.

53.

Permit Section: Appendix B. (page 38 of 45)
Requirements for Chemical Treatment of Stormwater for Phosphorus Removal
If the activity of chemically treating stormwater to remove phosphorus occurs within the
permittee’s small MS4
Statement of Action: Please provide examples of the types of facilities and operations
that would be regulated under the provisions of Appendix B. Please explain whether
Appendix B would apply to iron-enhanced sand filters installed anywhere in an MS4.
Supporting Reason: This information is needed to understand the scope of this
appendix. It appears to be undesirable to have the provisions of this appendix apply to
iron-enhanced sand filters.

23 August, 2011
Duane Duncanson
Minnesota Pollution Control Agency

My brief comments on the Draft Permit are made for the following reasons:
1. As a Supervisor on the Rochester Township Board, I have been the member
mostly responsible for trying to comply with the requirements of the Storm Water
Pollution Prevention Program.
2. For four years I have railed against the “one size fits all” policies for storm water
management and asked for simplified procedures appropriate to what a township
is and does – to no avail. Once again I ask that you consider the resources of
people, equipment, time and money available to small, non-urbanized townships
for storm water management.
3. After a brief scan of the draft permit I realized that it was 45 pages that only
seemed to magnify the previous problems and was still out of touch with the
reality of our resources and jurisdiction. To comment on the draft permit felt like
an exercise in futility but other government officials informed me that no
comment was tantamount to acceptance. Rochester Township does not approve
of this document because it does not fit who we are. Rochester Township is a
non-urbanized township with NO commercial zoning and only two basic land
uses – agriculture and large lot residential ( 1 dwelling per 3.5acres by County
Land Use Plan mandate). In the last census we had a 47% population loss. Our
only public infrastructure is roads, road right-of –way ditches and culverts. All of
our grading and construction plans are approved by our contract engineer but
development is privately held. Our Township does not understand why we are
even considered an MS4.

Brenda Dicken, Supervisor
Rochester Township

Mayor
Wayne Boucher
Administrator
John Mulder
Councilors
Pete Stauber
Darlene Koski
Brad Tafs
John Geissler

5105 Maple Grove Road Hermantown, Minnesota 55811
Phone: 218-729-3600 / Fax: 218-729-3620
Website: www.hermantownmn.com

July 15, 2011
Duane Duncanson
Minnesota Pollution Control Agency, Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, MN 55155-4194
RE: Comments on MS4 Draft Permit
Dear Mr. Duncanson:
The City of Hermantown submits comments and requests relating to the MS4 Draft Permit below.
The City’s interest in this matter is as a regulated MS4 permittee who will be directly impacted by
the language contained in the MS4 Final Permit.
1. Part II.D.2, page 12
“The permittee shall complete an inventory of all constructed ponds and constructed wetlands
within the permitee’s jurisdiction that collect stormwater via constructed conveyances.” Per the
corresponding MPCA publication Stormwater Pond Inventory Guidance (dated May 2011), the
inventory is to include “all ponds within the MS4, including private ponds that receive stormwater
from an MS4 conveyance and those private ponds that discharge to the MS4.”
An MS4 system, by definition, is owned or operated by the MS4 permittee. Thus, the requirement
to inventory private ponds that are not owned or operated by an MS4 permittee appears to go
beyond the boundaries of the MS4 system. This is very concerning due to the implications relating
to future stages of the inventory process, when functional assessments will be required. It is one
thing to know that a structure is there, it is quite another to perform functional assessments and
carry out maintenance.
Please clarify what the MS4 permittee’s obligations will be with respect to assessments and
maintenance of “private ponds that receive stormwater from an MS4 conveyance and those private
ponds that discharge to the MS4.” If it is the intent that the MS4 permittee will be held responsible
for those private ponds, please provide the rationale for this determination.

2. Part III.E.1.a.5, page 13
Please clarify what is meant by “Performance measures with clearly defined baselines that will be
used to assess success in reaching the established educational goals,” as this written language is not
consistent with the information that was conveyed by MPCA representatives during the public
information session on June 14. Clarification of this section is imperative as the phrasing in this
section has significant implications for all MS4 communities.
Due to the state shut down and your MPCA website being unavailable since June 30, I have been
unable to access the recording of the June 14 information session to review this part of the
discussion. This is just one example reflecting how the state shut down resulted in denial of access
to critical information during the public notice period. Surely there is reasonable justification for
the public notice and comment period for the Draft Permit to be started anew once the state offices
are re-opened. See #4 below.
3. Part III.E.5.a.1, page 18
This section states “the permittee shall develop and implement standards that require the use of
any combination of stormwater BMPs, with highest preference given to green infrastructure
techniques and practices.”
This section leaves uncertainty regarding the acceptability of stormwater BMPs that do not fall
under the ‘green infrastructure’ definition. For example, there is no specific mention of wet ponds
in the Draft Permit itself, nor in the technical support document. Please clarify whether wet ponds
will still be considered an acceptable stormwater BMP that can be used to satisfy the requirements
for post-construction stormwater management.
4. Request for Extension of Public Notice Period
The MPCA announced a notice and public comment period for the Draft Permit beginning on May
31, 2011 and ending on July 15, 2011. Effective June 30th, 2011, however, the MPCA and most of
the State of Minnesota (including the State Register’s Office) closed their doors and took down their
websites. As a result, the public could no longer obtain the Draft Permit or the accompanying
documents from MPCA’s website, by request to MPCA, or in MPCA’s offices as provided in the
Public Notice. These circumstances effectively eliminated the public’s access to what were
supposed to be publicly available noticed materials during what was supposed to be an open public
comment period.
Any permittee that had not previously obtained hard copies of or saved electronic copies of the
Draft Permit and related documents could no longer obtain them from MPCA for review. This
development wholly deprived those permittees of their legal right to review and comment on the
Draft Permit and its accompanying documents. This flaw in the public notice is fatal to the permit
proceeding and requires that the public notice and comment period be started anew.

Thus, the City of Hermantown requests that the public notice and comment period for the Draft
Permit be started anew at a time when the Draft Permit and accompanying documents will be
available to the public during the entire comment period.

Thank you for your consideration of these requests.
Sincerely,

Lauri Walters
Environmental Resources Specialist

CC:

Paul Aasen, MPCA Commissioner and Citizens’ Board Chair
Brian Bensen, MPCA Citizens’ Board Permittee Committee Chair
David Newman, MPCA Citizens’ Board Member
John Linc Stine, MPCA Deputy Commissioner
Rebecca Flood, MPCA Assistant Commissioner for Water Policy
Lisa Thorvig, Director, MPCA Municipal Division
Dave Richfield, Acting Section Head, MPCA Stormwater Section

Minnesota Cities Stormwater Coalition
Municipal stormwater professionals
working together for clean water
Steering Committee:
2008 – 2011 Term:
Scott Anderson
City of Bloomington
Noah Czech
City of St. Cloud

Mr. Duane Duncanson
Stormwater Section
Minnesota Pollution Control Agency
520 Lafayette Road North
Saint Paul, MN 55155

Jim Hafner (Chair)
City of Blaine

August 29, 2011

John Paulson
City of Hutchinson

Mr. Duncanson:

Kerry Thorne
City of New Brighton

Andy Bradshaw
City of Moorhead

Please consider this letter to be incorporated as part of the
Public Comment and Petition for Contested Case Hearing
submitted earlier by the League of Minnesota Cities and the
Minnesota Cities Stormwater Coalition regarding the new draft
MS4 General Permit.

Rebecca Haug
City of Elk River

COMMENT #1

2009 – 2012 Term:

Anne Weber (Vice Chair)
City of St. Paul
2010 – 2013 Term:
Sharon Doucette
City of Woodbury
Paul Drotos
City of Red Wing
Cara Geheren
City of Victoria
Staff:
Randy Neprash
Bonestroo
2335 West Highway 36
St. Paul, MN 55113
(651) 604‐4703
rneprash@bonestroo.com
MCSC is an affiliate of the
League of Minnesota Cities

Please provide separate and distinct paths for compliance for
MS4 permittees that have land use authority and those that do
not. For example, most cities have land use authority and can
write and implement regulatory mechanisms such as ordinances
and design standards. On the other hand, many townships have
very limited land use authority and cannot write ordinances or
other regulatory mechanisms to control development and other
land use functions. The MS4 general permit should provide a
separate set of permit requirements and compliance pathways
for these types of MS4 permittees that have only very limited
land use authority.

COMMENT #2
Please clarify the new draft MS4 permit to indicate how a land
annexation process should be addressed by both the MS4
permittee taking new land into its jurisdiction and the entity
relinquishing control of the land. Please clarify the appropriate
changes and processes needed for the SWMP and all other
permit‐related documents.
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COMMENT #3

Please make it clear that the provisions of Part III.E.5.a.4.a. apply only from this time
forward, and do not apply retroactively to BMPs not owned by the permittee. It may be
difficult or impossible for MS4 permittees to establish long‐term maintenance
agreements with the owners of BMPs that are already constructed and operational.

COMMENT #4

The combined provisions and requirements of the new draft MS4 constitute a significant
revision and major change in this permit from the current version. This is inappropriate
for multiple reasons, including:
 Current budget climate for LGUs: In Federal Rule, USEPA lists a number of factors
in determining the appropriate Maximum Extent Practicable for reducing
stormwater pollutants. These include “current ability to finance the program”
and “capacity to perform operation and maintenance”. In the current budget
climate, especially reduced local government assistance, LGUs are severely
challenged in both of these areas. MS4 cities simply do not have the financial
capacity, at this time, to comply with the significant new permit requirements in
the new draft MS4 permit.
 No program evaluation report: Significant permit changes should be supported
with a comprehensive program evaluation that determines that such changes are
appropriate and necessary. Such a program evaluation should be the result of an
effort involving all the appropriate stakeholders (especially the regulated parties)
and MPCA staff. Such an evaluation has not, to the best of our knowledge, been
prepared for the MS4 permitting program. In fact, the MPCA decided to cease all
MCSC Comments – 8‐29‐11
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discussion about the permit with the stakeholders seven months before the draft
permit was issued for public review and comment. Additionally, the MPCA has
not performed a sufficient number of MS4 programs audits to determine the
success or flaws of the current permit. There has been, to the best of our
knowledge, no report prepared or conclusions drawn based on the MS4 program
audits done to date.
 Insufficient communication with MS4 permittees: As listed above, the MPCA
staff discontinued all communication with stakeholders about the new draft
permit seven months before its issuance for public review and comment. This
lack of communication is reflected in significant portions of the new draft permit
that indicate a woeful lack of knowledge, on the part of the permit writers, of city
operations and experience with the current MS4 general permit. For example, in
an earlier MS4 permit comment submittal, the City of Rochester recounted its
experience with IDDE inspections. Since 2003, the City has conducted 1909 dry
weather outfall inspections, of which only 48 showed dry weather flow. Of those
48, only 3 were illicit discharges that necessitated investigation. One of these
discharges was associated with an industrial stormwater permit. Therefore, only
0.1% of the total inspections were illicit discharges addressed under the MS4
permit. Based on this type of experience, the significant expansion of permit
requirements for IDDE under the new draft permit are wholly inappropriate and
probably wasteful. Unfortunately, there was no opportunity to communicate this
type of experience with the MPCA staff or discuss appropriate changes to the
IDDE and other provisions of the new draft permit.
 Insufficient support in State rules: As stated in our earlier submittal, significant
permit changes must be supported by State rules. The rulemaking should
precede the writing of the permit. State rules have not revised to support the
changes in this new draft permit.
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 Limited MPCA staff capacity: The MPCA has always informed us that their staff
capacity limits the extent to which they can review MS4 submittals, conduct
audits, and provide program assistance. Under the current State budget
constraints, we have been informed that this staff capacity will be significantly
reduced. It does not seem to make sense to significantly expand the reporting
and documentation requirements for the MS4 permittees when there will be
fewer MPCA staff to review these submittals, conduct MS4 program audits, and
assist with program guidance.
 Program foundations that are not ready: Many of the changes in the new draft
permit are based on changes to underlying program foundations. Many of these
elements are not complete at this time. These include:
o Minimal Impact Design Standards (MIDS) Project products: The products
from this project are not near complete, at this time. These products are
needed for the post‐construction design standards.
o Antidegradation Rule: The revised antidegradation State rule is not
scheduled to be issued until 2012. The post‐construction standards set
forth in the new draft permit are intended to address antidegradation.
o USEPA rulemaking: USEPA is scheduled to complete a revision to the
federal stormwater rules in 2012. This revised rule will fundamentally
change the MS4 program nationwide.

In light of all these facts, it is our recommendation that the changes to the new draft
MS4 permit be kept to a minimum for this permit cycle. Significant changes, on the
order of those in the new draft MS4 permit, will be more appropriate in 2016, after the
items above have been adequately addressed.
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COMMENT #5

In Comment #5 of the specific comments in our earlier submittal, we requested that the
paragraph related to a zero discharge WLA be deleted. We wish to revise this request, at
this time. Please provide a section in the new draft MS4 permit that specifically protects
MS4 permit coverage in the event that a USEPA‐approved TMDL report includes a WLSA
of zero for the pollutant of concern for a small MS4.

COMMENT #6

The Clean Water Act includes the following text: “Permits for discharges from municipal
storm sewers…shall require controls to reduce the discharge of pollutants to the
maximum extent practicable”. This is a broad statement that leads us to believe that the
MEP standard should be applied both to:
 the provisions and requirements written into an MS4 general permit, and
 the extent to which each permittee can be required to comply with each of the
provisions and requirements of an MS4 general permit.
Please provide the MPCA’s view of whether the MEP standard should be applied at both
of these levels. Please respond directly to the issues raised in footnote #31 (page 16) of
our earlier comment submittal. Please explain why the term “Maximum Extent
Practicable” appears only once in the body of the new draft MS4 permit (page 10 of 45)
and in the definitions. Please explain whether and how the MEP standard applies to
meeting a TMDL WLA under Appendix A of the new draft permit.
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Thank you for this opportunity to submit additional comments on the new draft MS4
permit.

Sincerely,

Randy Neprash
Minnesota Cities Stormwater Coalition
Cc:

Paul Aasen, Commissioner, MPCA
Brain Bensen, MPCA Citizens Board
David Newman, MPCA Citizens Board
John Linc Stine, Deputy Commissioner, MPCA
Rebecca Flood, Asst. Commissioner, MPCA
Lisa Thorvig, Division Director, MPCA
David Richfield, Section Head, MPCA
Thomas Grundhoefer, LMC
Craig Johnson, LMC
Jim Hafner, MCSC
Nancy Burke, Gray Plant Mooty
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STATE OF MINNESOTA
MINNESOTA POLLUTION CONTROL AGENCY

In Re: Public Notice for the National Pollutant
Discharge Elimination System /State
Disposal System General Permit for Small
Municipal Separate Storm Sewer Systems, and
Public Notice for the Municipal Storm Water
Management Program Public Notice Process

PUBLIC COMMENT AND
PETITION FOR CONTESTED
CASE HEARING OF THE
LEAGUE OF MINNESOTA
CITIES AND THE MINNESOTA
CITIES STORMWATER
COALITION

The League of Minnesota Cities and its Minnesota Cities Stormwater Coalition
(collectively referred to as LMC) submit this Public Comment and Petition for Contested
Case hearing in response to the Minnesota Pollution Control Agency’s (MPCA)
combined Public Notice for the National Pollutant Discharge Elimination System
(NPDES)/State Disposal System (SDS) General Permit for Small Municipal Separate
Storm Sewer Systems (small MS4s) (hereafter the Draft Permit) and Public Notice for
the Municipal Storm Water Management Program Public Notice Process dated May 31,
2011 (the Notice). LMC hereby incorporates by reference the Public Comments and
Attachments submitted by the City of Rochester as part of this submittal.

LMC

anticipates that other cities will independently be commenting on the Draft Permit as
well.
1.

Statement of Interest in the Permit

LMC’s membership includes almost all municipalities located in Minnesota. The
Draft Permit will apply to over one hundred and sixty (160) of LMC’s members, thereby
giving rise to LMC’s interest in the Draft Permit. In addition, certain of LMC’s members

1

with a special interest in stormwater matters have coordinated under the auspices of
LMC to form the Minnesota Cities Stormwater Coalition (MCSC), the members of which
pay dues that support MCSC’s efforts. Over ninety (90) of MCSC’s members will be
regulated by the Draft Permit.
2.

The Public Notice and Comment Period for the Draft Permit Failed to
Meet Applicable Requirements and Must be Restarted

As a preliminary matter, LMC notes that MPCA announced a notice and public
comment period for the Draft Permit beginning on May 31, 2011 and ending on July 15,
2011.

Effective June 30th, 2011, however, the MPCA and most of the State of

Minnesota (including the State Register’s Office) closed their doors and took down their
websites. As a result, the Notice was no longer posted on any State website, and the
public could no longer obtain the Draft Permit or the accompanying documents from
MPCA’s website, by request to MPCA, or by review in MPCA’s offices as provided in
the Notice. These circumstances effectively eliminated the public’s access to what were
supposed to be publicly available noticed materials during what was supposed to be an
open public comment period.
Under the Clean Water Act (CWA), “public participation in the development,
revision and enforcement of any standard, effluent limitation, plan, or program
established by the [United States Environmental Protection Agency (EPA)] or any State
under [the CWA] shall be provided for, encouraged and assisted by the [EPA] and the
States.”1

Similarly, an NPDES permit may be issued under the CWA only “after

opportunity for public hearing.”2 To comply with these public participation requirements

1
2

33 U.S.C. §1251(e).
Id. at §1342(a)(NPDES system permits).

2

of the CWA, EPA and MPCA promulgated rules and these rules apply to the Draft
NPDES Permit.
Minnesota Rule 7001.0100, Subpart 4, requires the MPCA to prepare and issue
a public notice of the “commissioner’s preliminary determination as to whether the
permit should be issued or denied.”

The Commissioner must include in the public

notice a statement that the draft permit “will be mailed to any interested person upon the
agency’s receipt of a written request.”3 Ordinarily, the public comment period is thirty
(30) days, however, the Commissioner exercised his discretion here to extend the
period to forty-five (45) days or to July 15, 2011, and the public and permittees expected
to be able to obtain the Draft Permit during that time.4
As to the small MS4 stormwater permit program, the Minnesota Court of Appeals
upheld the right to public notice and participation in Minnesota Center For
Environmental Advocacy v. Minnesota Pollution Control Agency, 660 N.W.2d 427
(Minn. Ct. App. 2003) (MCEA). In MCEA, the court recognized the importance of the
public participation requirements of the CWA NPDES small MS4 program.5 The court
required MPCA to meet the public notice and participation requirements of the CWA not
only in issuing the general permit, but in approving the small MS4s’ stormwater pollution
prevention plans (SWPPPs).6
As a result of the state government shutdown, any LMC member that did not
obtain hard copies of or save electronic copies of the Draft Permit and related
documents before June 30, 2011, can no longer obtain them from MPCA for review.
3

Minn. R. 7001.0100, Subp. 4.F.
Id. at Subp. 4.G; 7001.0110, Subp. 4 (extension of comment period), & the Notice.
5
Minnesota Center For Environmental Advocacy v. Minnesota Pollution Control Agency, 660 N.W.2d
427, 434 - 435 (Minn. Ct. App. 2003).
6
Id.
4
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This development occurred in the middle of the public notice and comment period and
continued until its conclusion on July 15th. As a result, LMC members were denied their
legal right to review and comment on the Draft Permit and its accompanying
documents. In the further context of the MPCA’s refusal to share a pre-Notice copy of
the Draft Permit with any existing or potential permittee, this legal flaw in the public
notice is fatal to the permit proceeding and requires that the public notice and comment
period be started anew.
Requested Relief: LMC asks the MPCA to restart the public notice period to run
for forty-five (45) consecutive days as originally provided for in the Notice.
3.

Provisions of the Draft Permit Must be Rejected as Contrary to
Applicable Law
a.

The Draft Permit Impermissibly Relies on MPCA-Required
Forms to Change Permit Terms at MPCA’s Will

Under the Draft Permit, small MS4s must provide MPCA information based on tobe-developed MPCA-required forms.7 MPCA took advantage of this permit provision to
require small MS4s to complete a different required annual report form every year,
apparently to suit MPCA’s arbitrary preferences. Examples of changing annual report
forms are attached to this submittal at Attachment A. By requiring small MS4s to
complete a different annual report form each year, MPCA caused them unnecessary
effort and expense without any correlating benefit to the environment. To make matters
worse, MPCA not only revised the reporting forms each year, it consistently did not
distribute the new annual forms until the year they were due. Since each report covers
the preceding year’s activities, MPCA thus required permittees to report on activities or
information they may not have collected and tabulated during the year in which they
7

Draft Permit, Part II.B at p. 6; II.C at p. 6; III.D.2 at p. 2; Appendix A at p. 37; Part III at p. 10.
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occurred, because the small MS4s received no advance notice they would need to
report on those matters.

When MPCA prevents the permittees from seeing and

commenting on required MPCA-prepared forms, MPCA unlawfully deprives the small
MS4s of their right to notice of and public comment on the terms and conditions of the
Draft Permit.

And, MPCA exacerbates this unlawful deprivation of permittee rights

when it repeatedly revamps the prepared forms to require an ever-changing array of
information.
The pond inventory requirements imposed on small MS4s offer a prime example
of MPCA’s practices in this regard. In 1999, the Minnesota legislature passed a law
directing MPCA to obtain a listing of constructed ponds and wetlands in the State for the
purposes of evaluating the scope of potential polycyclic aromatic hydrocarbon (PAH)
contaminated sediment removal that may be needed to maintain these ponds.8 MPCA
notified existing small MS4 permit holders in January of 2010 that they must conduct a
pond inventory and complete it so as to be able to submit it with their “permit
application” for the Draft Permit, on or about June 1, 2011.9 In so doing, MPCA used a
legal pretext to avoid the legislative directive to incorporate the pond inventory
requirement “into the next permitting cycle” for MS4s.10
In this manner, MPCA effectively imposed a brand new permit condition in the
middle of the existing permit term that required small MS4s to undertake significant,
expensive pond inventory work and reporting.

If they did not begin this work, the

permittees would miss the unreasonable 30-day deadline MPCA intended to include

8

Chapter 172, Section 28(d) of the 2009 Session Laws.
MPCA Memorandum to MS4 Permittees, dated January 19, 2010.
10
See Chapter 172, Section 28(d) of the 2009 Session Laws.
9
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(and did include) in the Draft Permit.11 While MPCA may assert that it followed the
legislative directive to require the inventory in the “next” MS4 permit cycle, given the
MPCA’s unachievable 30-day deadline, that claim is nothing but a legal subterfuge.
The January 2010 guidance had required the following: (1) unique identification
number

for

the

constructed

pond/wetland;

(2)

geographic

coordinates

(e.g.

latitude/longitude) for the pond; (3) description of type of pond; (4) information on the
year the pond was built; (5) the water surface area in acres at the normal water level or
bottom surface area for dry ponds; (6) the pond owner; (7) the pond maintenance
authority; (8) the pond function (water quality, rate control, etc.) and (9) the number of
pond inlets and outlets.12 This inventory went far beyond the legislature’s intent to
identify the potential overall mass of PAH-contaminated sediment that might need to be
removed and disposed.
Following receipt of the MPCA’s January 10, 2010 guidance and forms, some
small MS4s began inventorying their ponds pursuant to those initial “requirements.”
Information obtained from MCSC members indicates that the original inventory scope
work cost between Forty Dollars ($40.00) per pond for a small MS4 with a robust
geographical information system (GIS) database, to One Hundred Dollars ($100.00) per
pond for a city without a GIS surface water database. Assuming that half the MS4s
have good GIS data and half do not, at an average of Seventy Dollars ($70.00) per
pond and an estimated 26,66713 constructed ponds in the regulated MS4 cities, the cost

11

Draft Permit, Part III.D.2. at p. 12.
MPCA Memorandum to MS4 Permittees, dated January 19, 2010.
13
Draft Costs Estimates for Minnesota Stormwater Collection Systems provided by MPCA to Hennepin
County (January 7, 2011). In this document, MPCA estimates there are about 20,000 ponds in the seven
county metropolitan area. Most of these ponds are in the small MS4s, because most development in
Minneapolis and St. Paul (medium MS4s) occurred before ponds came into use for stormwater treatment
12
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to comply with the initial scope of the premature, unlawful pond inventory directive
equals approximately One Million Eight Hundred Seventy Thousand Dollars
($1,870,000.00).
MPCA does not have authority to create new permit conditions in the middle of a
permit term that cost cities nearly Two Million Dollars ($2,000,000.00) to implement.
These actions defeat the public participation requirements of the CWA program and
deprive permittees of their right to comment on or contest a permit condition.
To make matters worse, the MPCA then changed the inventory requirements. In
the Spring of 2011, MPCA issued a new spreadsheet form for the pond inventory. This
form added requirements to identify the outfalls for the stormwater ponds, and to include
information on them and their location coordinates. MPCA also issued a document
entitled “Stormwater Pond Inventory Guidance,” reaffirming its intent that this inventory
(now with different and additional requirements) would be due only thirty (30) days after
the effective date of the new General Permit (i.e., the Draft Permit).14 Consequently,
small MS4s that performed any pond inventory work pursuant to the initial January 2010
guidance had to re-inventory those ponds to collect the additional information described
in the May 2011 guidance.
The pond “requirements” continue to be a moving target, making them virtually
impossible for small MS4s to satisfy.

The May 31st Draft Permit adds substantial

information requirements for ponds, allegedly designed to determine their “treatment
effectiveness.” This information includes: (1) calculation of stormwater volume flowing

and flow control. Even where redevelopment occurs in these medium MS4s stormwater ponds are rare
because so little space is available and land is so valuable.
14
See Stormwater Pond Inventory Guidance for Municipal Separate Storm Sewer Systems, by MPCA
dated May 2011.
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to best management practice (BMP) based on factors within the watershed including the
watershed area, impervious cover, soil types and land use; (2) actual BMP permanent
storage volume; (3) actual BMP temporary water quality storage volume (items 2 and 3
to be based on BMP geometry and inlet, outlet and overflow spillway elevations); (4)
whether the inlets/outlets are pipes or open channel; (5) diameters of the pipes; (6) the
flow path of stormwater through the BMP related to the distance and position of the
inlet/outlets; (7) whether there is a fore-bay, sediment basin, or stilling basin at the inlet;
(8) the percentage of permanent pool surface covered by aquatic vegetation; (9)
whether this is a single or multiple pond/wetland design; and (10) whether the
pond/wetland intersects the local ground water table.15
Apparently, MPCA expects small MS4s to submit the January 2010 and Spring
2011 sets of pond inventory information within an unreasonable thirty (30) days after the
effective date of the Final Permit and then to reassess their stormwater management
system to obtain the third set of assessment information.

And, in its newest

requirements, MPCA includes assessment information that is much more sophisticated
and expensive to obtain. These new Draft Permit requirements come at a substantial
cost to the small MS4s. Preliminary estimates by MCSC members show that the new
set of pond information requirements will cost Eight Hundred ($800.00) to One
Thousand Dollars ($1,000.00) per pond.16

MPCA estimates that the seven county

metropolitan area where three quarters of the small MS4s are located includes about

15

Draft Permit, Part III.6.c.3.
Attachment B shows one proposal to a small MS4 for a portion of the pond inventory requirements on
a portion of the ponds within that city.
16
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20,000 ponds.17 Based on an estimated total of 26,667 ponds in all small MS4s, the
resulting cost to comply with the newly added pond assessment requirements ranges
from Twenty-One Million Three Hundred and Fifty Thousand Dollars ($21,350,000.00)
to Twenty-Six Million Six Hundred and Fifty Thousand Dollars ($26,650,000.00).
Requested Relief: (1) MPCA needs to allow small MS4s a reasonable amount of
time to prepare a limited inventory of constructed ponds and constructed wetlands, as
directed by law, after those requirements are made final in an MPCA-issued permit, just
as the legislature intended, and in compliance with public participation requirements of
the CWA. (2) Since they are permit requirements under the Draft Permit, just like the
SWPPPs in the MCEA decision, any mandatory “forms to be provided by the
Commissioner”, must be made available now for public review and comment. LMC
notes that the Draft Permit contains references to (a) an MPCA permit application form;
(b) an MPCA total maximum daily load (TMDL) waste load allocation (WLA) information
form; (c) an MPCA annual report form; (d) an MPCA Stormwater Management Plan
(SWMP) summary form; and (e) a pond inventory form. (3) Alternatively, the small
MS4s should be able to submit only the information required in the final permit and in a
format that best suits their stormwater management program document system and
framework.

(4) Finally, as discussed in later in this submittal and in the Detailed

Comments of LMC and the City of Rochester, the new pond inventory/assessment
requirements need to be modified to eliminate unnecessary and unduly burdensome
requirements, and to make the costs practicable.

17

Draft Costs Estimates for Minnesota Stormwater Collection Systems provided by MPCA to Hennepin
County (January 7, 2011).
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b.

MPCA Needs to Notify MS4s Now That They Will Be Added as
Permittees to the Draft Permit

The MPCA intends to add cities to the small MS4 permit. However, the list of
regulated small MS4s published in the Draft Permit includes only the existing
permittees.

Nevertheless, MPCA has informed MCSC representatives that the

identities of a number of new small MS4s to be regulated under the Draft Permit is
known, and the Draft Permit contains a myriad of provisions that apply specifically to
“new permittees.”18
MPCA has not notified any proposed new municipal permittee/small MS4 that it
will be regulated under the Draft Permit. Consequently, even though the new permittee
identities are known to MPCA, and specific permit requirements apply only to them, this
Draft Permit will be imposed on those cities without fair notice of their need to review
and comment on the Draft Permit. MPCA is well aware that a city has no reason to
comment on a draft permit if the city does not believe the permit applies to it or
otherwise affects it or its jurisdiction. MPCA thus acts outside of its own rules by failing
to notify the known new permittees that the Draft Permit will regulate their activities.
Ironically, MPCA imposes substantial public notice, public participation and public input
requirements throughout the Draft Permit on most, if not all, aspects of development
and implementation of the small MS4s’ stormwater program.19
Requested Relief: Due to its failure to notify the known new permittees that they
will be regulated under the Draft Permit, to satisfy the public participation requirements
of the CWA and Minnesota law, MPCA needs to restart the public comment period, after
providing such notice to the proposed new permittees.
18
19

Draft Permit, Appendix C.15 at p. 43.
Id. at Part III.E.2. at p. 14.
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c.

The Permit Conditions Impose Unreasonable, Infeasible or
Impracticable Conditions that are Unsupported by Substantial
Evidence and Seemingly Arbitrary or Capricious

The Draft Permit contains a myriad of requirements that impose unreasonable
burdens on regulated small MS4s, creates numerous inefficiencies, and requires
actions that are not practicable or, in some cases, not feasible, all in violation of
Minnesota law. Many of these provisions are commented on in the Detailed Comments
discussion included in this submittal and in the City of Rochester’s Public Comments
(collectively referred to as the Detailed Comments).
According to state law, MPCA must consider certain factors in all of its actions,
including issuing permits.

These considerations include whether MPCA’s action is

reasonable, practical and feasible under the circumstances. In addition, the legislature
specifically directs MPCA to consider the burden on a municipality of any tax that might
result from MPCA’s proposed actions.
Specifically, the applicable statute provides that:
In exercising all its powers the Pollution Control Agency shall
give due consideration to the establishment, maintenance,
operation and expansion of business, commerce, trade,
industry, traffic, and other economic factors and other
material matters affecting the feasibility and practicability of
any proposed action, including, but not limited to, the burden
on a municipality of any tax which may result therefrom, and
shall take or provide for such action as may be reasonable,
feasible, and practical under the circumstances.20
This statutory language is inclusive and not limiting. Therefore, it would logically require
consideration of the burden on a municipality (and its population) of any fee,
assessment or other monetary expense resulting from issuance of the Draft Permit.

20

Minn. Stat. §116.07, subd. 6 (italics added).
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In today’s economic times, cities face significant financial hardships and
budgetary constraints.

These financial conditions require cities to make cuts in

important programs including those relating to police and fire protection, public health,
safety and the environment.

In the context of this economic climate, MPCA now

proposes that regulated small MS4s undertake significant additional and expensive
responsibilities relating to stormwater discharges.
MPCA’s public notice materials omit any discussion or evaluation of the
compliance costs for the new requirements in the Draft Permit, suggesting that the
agency failed to consider the financial burden proposed to be placed on the municipal
regulated small MS4s. This omission of cost considerations and cost benefit analysis
explains many of the expensive, overly burdensome provisions in the Draft Permit
described in the Detailed Comments.
Indeed, the Draft Permit imposes information and documentation requirements
that far exceed both the federal and state rule requirements applicable to small MS4s.
One such example is the mapping requirement proposed in the Draft Permit. The Draft
Permit requires small MS4s to create a map depicting all of the following information
and features: pipes, ditches, swales (including their flow direction), outfalls, areas that
drain to outfalls (including the latitude and longitude for the outfalls and a unique
identification number for each), streams, lakes, wetlands, grit chambers, sumps,
floatable skimmers, traps, separators, other small treatment BMPs, infiltration BMPs,
filtration BMPs, bioretention BMPs, constructed ponds and constructed wetlands.21 The
level of detail required here is enormous in the context of an entire city area. For cities

21

Draft Permit, Part III.D.1 at p. 11.
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without GIS technology, providing all this longitude and latitude information is nearly
impossible and meaningless, given that paper maps provide locations by virtue of
addresses, road names, and object positions.
In contrast, under the applicable authorizing EPA rule, a small MS4 need only
map its outfalls and the names of the receiving waters that receive discharges from
those outfalls.22 EPA recommends in the Preamble to the Phase II stormwater/small
MS4 Rule that it may be necessary to map an identified illicit discharge starting from the
outfall and working up the MS4 system in order to locate the illicit discharge.23 While
EPA defines an outfall as a location that discharges to a water of the United States,24
MPCA in contrast, proposes that “outfall” include small MS4 jurisdictional boundaries.25
In other words, when a ditch crosses a municipal boundary, MPCA treats it as an
“outfall” when it is nothing but a continuation of a ditch. Since there are additional
requirements for “outfall” inspections, MPCA’s overreaching outfall definition adds more
time, effort and expense for locations that are not truly outfalls and bear no relationship
whatsoever to receiving waters.26
MPCA not only imposes these types of onerous and needless requirements on
small MS4s in the Draft Permit, it shifts its obligations under the CWA to the small
MS4s. The Draft Permit in effect requires small MS4s to enforce erosion and sediment
control requirements in MPCA’s own NPDES/SDS General Construction Stormwater
Permit covering owners and operators of construction projects.27 However, the small

22

40 C.F.R. §122.34(b)(3)(ii)(A).
64 Fed. Reg. at 68756.
24
40 C.F.R. §122.26(b)(9).
25
Draft Permit, Appendix C.19 at p. 43.
26
Id. at Part III.E.3.C at p. 14; Part III.E.6b(2)(a)(1) f. at p. 23.
27
Id. at Part III.E.4.a at p. 16.
23
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MS4s do not receive the benefit of the permit fees collected by MPCA or any funding
provided to MPCA in connection with that permit. This delegation of the MPCA’s own
duties to the small MS4 totally contradicts EPA’s intent in promulgating the small MS4
rule.
In its Preamble to the Phase II Stormwater/small MS4 Rule, EPA said:
To the extent possible, NPDES permitting authorities
[i.e., MPCA] should provide financial assistance to MS4s,
which often have limited resources, for the development and
implementation of local programs. . . . In lieu of actual
dollars, NPDES permitting authorities can provide costcutting assistance in a number of ways. For example,
NPDES permitting authorities can develop outreach
materials for MS4s to distribute or the NPDES permitting
authority can actually distribute the materials. Another
option is to implement an erosion and sediment control
program across an entire State (or Tribal land), thus
alleviating the need for the MS4 to implement its own
program. The NPDES permitting authority must balance the
need for site-specific controls, which are best handled by a
local MS4, with its ability to offer financial assistance. EPA,
States, Tribes and MS4s should work as a team in making
these kinds of decisions.28
MPCA did little to coordinate with the small MS4s in developing the Draft Permit,
exhibiting a marked lack of teamwork. The small MS4s received their first look at a
version of the Draft Permit only after it was placed on public notice.

Further, as

evidenced by the many new requirements in the Draft Permit, MPCA’s efforts focused
not on assisting the small MS4s with their programs, but on piling on additional and
unnecessarily burdensome mandates. In so doing, MPCA clearly lost sight of the spirit
and intent of the small MS4 stormwater program.

28

64 Fed. Reg. at 68747 - 68748 (Dec. 8, 1999) (italics added).
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Requested Relief: MPCA should revise the Draft Permit as requested in the
Detailed Comments. MPCA should also work with the small MS4s in a team oriented
manner to separate fairly the state versus local duties and authorities to relieve the
burdens on small MS4s, and revise the Draft Permit to harmonize with mutual
agreements made during that collaboration.
d.

MPCA Exceeds its Statutory Authority In Prescribing Means
and Methods of Low Impact Development

The legislature has not authorized the MPCA to dictate how developments
should be designed with respect to stormwater. That subject matter - - local land use
planning and zoning - - falls within the powers delegated by the legislature to the
municipalities.29 Instead, the legislature provided that MPCA should:
Regulation of storm water discharges.
....
(b) Pursuant to this paragraph, the legislature authorizes the
agency to adopt and enforce rules regulating point source
storm water discharges. No further legislative approval is
required under any other legal or statutory provision whether
enacted before or after May 29, 2003.
(c) The agency shall develop performance standards,
design standards, or other tools to enable and promote the
implementation of low-impact development and other storm
water management techniques. . . . 30
MPCA’s legislative directive is to develop standards that will “enable and promote”
low impact development (LID) to occur – not to mandate that it occur. This language
stands in contrast to the prior paragraph that authorizes MPCA to “adopt and enforce”

VanLandschoot v. City of Mendota Heights, 336 N.W.2d 503, 507 (Minn. 1983); see Minn. Stat.
§462.351 (2004) (stating that the purpose of the Municipal Planning Act is to provide municipalities “with
the necessary powers” to conduct and implement municipal planning).
30
Minn. Stat. §115B.03, subd. 5c.
29
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rules regulating point source storm water discharges. Nevertheless, in the Draft Permit
postconstruction standards provision, MPCA requires the control of total phosphorus
(TP), total suspended solids (TSS) and volume in a prescriptive manner that can only
be achieved through the widespread implementation of certain limited types of LID
BMPs, such as infiltration and bioretention. These postconstruction standards limit the
small MS4s’ ability to use more flexible and cost effective methods of stormwater
pollutant reductions, such as regional approaches to managing stormwater runoff.
Requested Relief:

To be consistent with the Minnesota Statute, the

postconstruction standards in the Draft Permit must be revised to be flexible, so as to
promote a variety of LID alternatives and to enable local authorities to take creative
approaches to LID methods for reducing pollutants in stormwater discharges to the
MEP, including regional approaches.
e.

The Draft Permit Imposes Conditions that Exceed the
Applicable Standard of the Maximum Extent Practicable – An
Error of Law

The Draft Permit cannot impose a higher standard on the MS4s than the
Congressionally prescribed Maximum Extent Practicable (MEP) standard. Courts have
consistently ruled that MEP is the only standard that MS4 discharges must meet.31 In

Natural Resources Defense Council, Inc. v. U.S. EPA, 966 F.2d 1292, 1308 (9th Cir. 1992) (hereafter
NRDC) (CWA §402(p)(3)(B) was modified in 1987 and “retained the existing, stricter controls for industrial
stormwater dischargers but prescribed new controls for municipal storm water discharge”); Defenders of
Wildlife v. Browner, 191 F.3d 1159, 1165 (9th Cir. 1999) (hereafter Defenders) (CWA §402(p)(3)(B)
“replaces” the requirements of §301 with the MEP standard for MS4 discharges, and it creates a “lesser
standard” than §301 imposes on other types of discharges); Environmental Defense Center v. EPA, 319
F.3d 398 (9th Cir. 2003), vacated, rehearing denied by, and amended opinion issued at 344 F.3d 832 (9th
Cir. 2003) (CWA “requires EPA to ensure that operators of small MS4s ‘reduce the discharge of pollutants
to the maximum extent practicable’”); Mississippi River Revival, Inc. v. City of St. Paul, 2002 U.S. Dist.
LEXIS 25384 (D. Minn. 2002) (“the CWA specifically exempts municipal storm water permittees” from the
requirement to ensure that water quality standards are met); MCEA, 660 N.W.2d at 436 (MEP standard
applies to small MS4s); Tualatin Riverkeepers v. Oregon Department of Environmental Quality, 235 Ore.
App. 132; 230 P.3d 559 (Ct. App. Or. 2010) (permit that ensures TMDL discharges are reduced to the
MEP satisfies legal requirements).
31
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its use of the term “practicable,” MEP considers the resources available to implement
various BMPs. Something may be feasible from a technological standpoint, but not
practicable given other constraints on the small MS4, such as available funding.
Alternatively, something may be affordable but not feasible due to unique local
conditions at the small MS4.
The requirement to control pollutants to the MEP is a “lesser standard” than the
water quality-based effluent limitations imposed by CWA §301(b)(1)(C), because those
water quality standards must be met “without regard to the limits of practicability.”32
This separate standard for MS4 discharges creates an exception to the general rule in
CWA §402(a), which states that other types of discharges must meet all applicable
requirements of CWA §§301, 302, 306, 307, 308 and 403.
In fact, section 402(p)(6) of the CWA which directs EPA to promulgate the Phase
II Stormwater Rule, does not even require the EPA to utilize NPDES permits for Phase
II of the municipal stormwater program. Congress simply authorizes EPA to develop a
“comprehensive program” to regulate Phase II sources, and specifies that the program
“may include performance standards, guidelines, guidance, and management practices
and treatment requirements, as appropriate.”33 As EPA observed in the Preamble to
the small MS4/Phase II Stormwater Rule, Congress provided the Agency with “broad
discretion” to establish a comprehensive program that either includes or does not
include the use of NPDES permits.34 Since MS4 permits are not required to achieve

Defenders, 966 F.2d at 1163, citing Oklahoma v. EPA, 908 F.2d 595, 613 (10th Cir. 1990); Ackels v.
EPA, 7 F.3d 862, 865-66 (9th Cir. 1993).
33
33 U.S.C. §1342(p)(6).
34
See 64 Fed. Reg. 68722, 68741 (Dec. 8, 1999).
32
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water quality standards, most requirements in 40 C.F.R. §122.44(d) do not apply to
such permits.35
Congress and EPA intended MEP to be a flexible, non-prescriptive standard that
considers local conditions and constraints:
EPA has intentionally not provided a precise definition of
MEP to allow maximum flexibility in MS4 permitting. MS4s
need the flexibility to optimize reductions in storm water
pollutants on a location-by-location basis. EPA envisions
that this evaluative process will consider such factors as
conditions of receiving waters, specific local concerns, and
other aspects included in a comprehensive watershed plan.
Other factors may include MS4 size, climate, implementation
schedules, current ability to finance the program, beneficial
uses of receiving water, hydrology, geology, and capacity to
perform operation and maintenance.36
Despite EPA’s and Congress’ clear intent to allow small MS4s maximum flexibility to
optimize reductions in storm water pollutants on a location-by-location basis and despite
the requirement to apply the MEP standard, MPCA introduces a zero discharge
requirement in the Draft Permit.37 Unless and until the small MS4s are able to prevent
all rain and snowfall, a zero discharge requirement is unquestionably impossible to
meet. Such a requirement is not and cannot meet the MEP standard and must be
removed from the Draft Permit.

Many of the requirements in 40 C.F.R. §122.44 do not apply to MS4 permits, because the opening
sentence of §122.44 states that “each NPDES permit shall include conditions meeting the following
requirements when applicable.” Inapplicable requirements include those to comply with technologybased effluent limitations and standards promulgated under CWA §301 (§122.44 (a)); to comply with
other effluent limitations and standards under CWA §§301, 302, 307, 318 and 405 (§122.44(b)); to
achieve water quality standards (§122.44(d)); and to comply with technology-based controls for toxic
pollutants (§122.44(e)). Instead, §122.44(k) applies to MS4 discharges. Section 122.44(k) was amended
when the final Phase II regulations were adopted to create a specific subparagraph covering the use of
BMPs to achieve compliance with the MEP standard for MS4s. The new §122.44(k)(2) explicitly provided
that BMPs shall be included in a permit when “authorized under section 402(p) of the CWA for the control
of storm water discharges.” See 64 Fed. Reg. 68722, 68847 (Dec. 8, 1999).
36
64 Fed. Reg. at 68754 (Dec. 8, 1999).
37
Draft Permit, Part I.B.8.
35
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Requested Relief: Delete any reference in the Draft Permit to a zero discharge
requirement, whether associated with an approved TMDL WLA or any other aspect of a
small MS4s’ discharge.
f.

The MPCA Exceeds its Statutory and Regulatory Authority By
Regulating Flow and Volume Rather than Pollutants

Neither the CWA nor the EPA’s implementing regulations give MPCA the
authority to regulate flow as a surrogate for pollutants. Stormwater flow or volume,
while it arguably may contribute to “pollution” within the meaning of §502(19) of the
CWA because it contains “pollutants”, is not itself a “pollutant” as defined in §502(6) of
the CWA. Similarly, “pollutant”, as defined under Minnesota law in Minn. Stat. §115.05
does not include flow or volume since neither flow nor volume are a waste or a
substance.38 Since volume and flow are not pollutants, they cannot be regulated as
stand alone discharge limitations. Nevertheless, the Draft Permit’s construction and
postconstruction provisions specify standards for flow and volume.39
Requested Relief: Since flow/volume are not “pollutants” for which the MPCA
may set discharge standards, the flow and volume discharge limitations should be
removed from the Draft Permit.

38

"Pollutant" means any sewage, industrial waste, or other wastes, as defined in this chapter,
discharged into a disposal system or to waters of the state. Minn. Stat. §115.01, subd. 12.
"Sewage" means the water-carried waste products from residences, public buildings, institutions
or other buildings, or any mobile source, including the excrementitious or other discharge from the
bodies of human beings or animals, together with such groundwater infiltration and surface water
as may be present. Id. at Subd. 17. "Industrial waste" means any liquid, gaseous or solid waste
substance resulting from any process of industry, manufacturing trade or business or from the
development of any natural resource. Id. at Subd. 8. "Other wastes" mean garbage, municipal
refuse, decayed wood, sawdust, shavings, bark, lime, sand, ashes, offal, oil, tar, chemicals,
dredged spoil, solid waste, incinerator residue, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, cellar dirt
or municipal or agricultural waste, and all other substances not included within the definitions of
sewage and industrial waste set forth in this chapter which may pollute or tend to pollute the
waters of the state. Id. at Subd. 9.
39
Draft Permit, Part III.E.5.a(1) at p. 18.
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g.

The Draft Permit Impermissibly Sets Standards and
Requirements that Should be Part of a Rulemaking Proceeding

MPCA’s Draft Permit represents an unlawful attempt to avoid a rulemaking
proceeding. The Draft Permit sets statewide urbanized area discharge standards for
new development and redevelopment projects.

These include standards applicable

during construction and after construction on a completed project.40 The Draft Permit
also dictates statewide urbanized area standards for enforcement laws and
enforcement procedures covering illicit discharges, construction practices, and
postconstruction standards.41
The Minnesota legislature previously authorized MPCA to adopt and enforce
rules regulating storm water discharges,42 and MPCA adopted such rules. With respect
to small MS4s, the applicable program requirements of MPCA’s current rules provide in
total as follows:
Subpart 1. Storm water pollution prevention program
required. Owners or operators of permitted MS4's must
have a storm water pollution prevention program to
address environmental concerns related to storm water
discharge. The program must address the following
minimum measures in accordance with Code of Federal
Regulations, title 40, section 122.34(b):
A. public education and outreach;
B. public participation/involvement;
C. illicit discharge detection and elimination;
D. construction site runoff control;
E. postconstruction runoff control; and

Id. at Part III.E.5.a(1) at p. 18; Part III.E.4.a(2)(a)-(g) at pp. 16 -17.
Id. at Part III.B & C at p. 10.
42
Minn. Stat. §115.03. subd. 5c.
40
41
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F. pollution prevention/good housekeeping.
Subp. 2. Record keeping. Owners or operators required to
have a storm water pollution prevention program under
subpart 1 must maintain a copy of the program and make
it available to the agency upon request.43
Like EPA’s rule, this MPCA rule establishes very general requirements for small MS4s
based on federal minimum measures. Under both rules, small MS4s address the six
general requirements (minimum control measures (MCMs)) by creating their own storm
water programs. MPCA exceeds the boundaries of both its and EPA’s short, simple
rulemakings with its barrage of prescriptive Draft Permit conditions.
Instead of following its own stormwater rule or the authorizing federal stormwater
rule calling for flexibility and control at the local level, MPCA created a highly
prescriptive proposed permit that is a rulemaking in itself. The Draft Permit legislates
the future discharge standards for every permittee’s urban area development of over an
acre of land, both during and after construction. It legislates enforcement ordinances
the cities should pass, down to the detail of the hierarchy and type of sanctions that
should be included in those local laws.44 The permit legislates that hundreds of cities
must conduct plan approval and site review processes for future construction projects.45

43

Minn. R. 7090.1040 (italics added).
Draft Permit, Part III.B & C, pp. 10 & 11.
45
Id. at Part III.E.4.a & b, pp. 16 & 17. A city cannot take enforcement action against the source of an
illicit discharge without some legal authority to so act. Unlike developers, illicit dischargers will not have
enforceable agreements, easements or similar regulatory mechanisms that allow the cities to control such
discharges. An ordinance setting forth sanctions for illicit discharges will be required, assuming there is
legislative authority to enact such a law. Notably, for other environmental programs the legislature has
expressly provided for municipalities to adopt specific ordinances or specifically directed an agency to
craft ordinances for the municipalities to adopt. See, e.g., Minn. Stat. §115.55, subd 7 (subsurface
sewage treatment systems); Minn. Stat. §103F.221 (municipal shoreland management); §103F.335 (wild
and scenic river ordinance required). In either case, the original authority to adopt an ordinance derives
from the legislature, not an agency. Minn. Const. Art. XII, §3. This is in keeping with the constitutional
requirements of separation of powers. Municipal powers under the Minnesota Constitution are derived
from the Minnesota Legislature. City of Morris v. Sax Investments, Inc., 749 N.W.2d 1, 6 (Minn. 2008).
44
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MPCA sets all these standards for the urban areas of the state without any rulemaking
procedure or any comparable federal authority in statute or rule. To do so is improper
and contrary to law.
Under the Minnesota Administrative Procedures Act (the MN APA), the term
“rule” means “every agency statement of general applicability and future effect, . . .
adopted to implement or make specific the law enforced or administered by that
agency.”46 The Draft Permit legislates future discharge standards for total suspended
solids, total phosphorus and total flow for all significant urban area developments.47
These standards are requirements of general applicability (they are even in a “general”
permit) of future effect, and the standards effectively function as statewide rules. The
MN APA requires that “each agency shall adopt, amend, suspend, or repeal its rules in
accordance with the procedures specified in sections 14.001 to 14.69, and only
pursuant to authority delegated by law and in full compliance with its duties and
obligations.”48 And, the MN APA prohibits agencies from adopting or amending rules
except in accordance with its requirements.49
This need to follow proper procedures is particularly critical here, where an
unfunded mandate requires the cities to implement these permitting requirements. If
the “standards and regulations” provided for in the Draft Permit were properly

The MPCA is an arm of the executive brand of government and may not invade the legislative province
by dictating municipal ordinances without authority from the legislative branch of government.
46
Minn. Stat. §14.02, Subd. 4.
47
Draft Permit, Part III.E.5(a)1, p. 18.
48
Minn. Stat. §14.05, Subd. 1.
49
Id. In addition, where as here, an agency has given its regulation a definitive interpretation in the prior
permit, and later significantly revises that interpretation, the agency has in effect amended its rule,
something it may not accomplish without notice and comment. Alaska Professional Hunters Ass’n, Inc. v.
Federal Aviation Administration, 177 F.3d 1030 (D.C. Cir. 1999); Syncor Int'l Corp. v. Shalala, 127 F.3d
90, 94-95 (D.C.Cir.1997)(modification of an interpretive rule construing an agency's substantive regulation
will "likely require a notice and comment procedure").
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promulgated by rule, the MPCA would be required to establish their need and
reasonableness, including evaluating “the probable costs of complying with the
proposed rule, including the portion of the total costs that will be borne by identifiable
categories of affected parties, such as separate classes of governmental units,
businesses, or individuals”.50

The MPCA would also need to provide “an assessment

of any differences between the proposed rule and existing federal regulations and a
specific analysis of the need for and reasonableness of each difference.”51 Moreover,
the cities would have the opportunity to petition for amendment or repeal based on the
need for or reasonableness of the rule or less costly or intrusive methods of achieving
the purpose of the rule.52 The MPCA has improperly avoided all such requirements by
de facto promulgating rules under the guise of the Draft Permit.
Even EPA recognizes that a rulemaking is appropriate at this juncture in order to
impose additional requirements on MS4s.

On December 28, 2009, EPA published

notice of its plans to initiate a national rulemaking “to reduce stormwater discharges
from development and redevelopment and make other regulatory improvements to
strengthen its stormwater program” (the Notice).53 The EPA rulemaking anticipates
“establishing specific postconstruction requirements for stormwater discharges from, at

50

Minn. Stat. §14.131(5) (italics added).
Id. at (7).
52
The elected governing body of a statutory or home rule city, a county, or a sanitary district may petition
for amendment or repeal of a rule or a specified portion of a rule. The petition must be adopted by
resolution of the elected governing body and must be submitted in writing to the agency and to the Office
of Administrative Hearings, must specify what amendment or repeal is requested, and must demonstrate
that one of the following has become available since the adoption of the rule in question: (1) significant
new evidence relating to the need for or reasonableness of the rule; or (2) less costly or intrusive methods
of achieving the purpose of the rule. Minn. Stat. §14.091(a).
53
74 Fed. Reg. 68617 (Dec. 28, 2009).
51
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a minimum, new development and redevelopment.”54 The Notice asks for input on what
standards could apply to new development and redevelopment within MS4s.55
As evidenced by the Notice, EPA recognizes that its current rules do not provide
any standards or specific postconstruction requirements for stormwater discharges from
MS4s.

The Notice also establishes that EPA recognizes a rulemaking must occur

before such standards can be imposed on MS4s. Similarly, MPCA’s stormwater rule
does not establish standards or specific postconstruction requirements for development
and redevelopment projects.56 Yet MPCA attempts to create such standards by issuing
a permit, rather than undertaking the legally required rulemaking.
Requested Relief: Until such time as EPA amends the federal rules applicable to
small MS4s, MPCA either needs to issue a permit that falls within the parameters of the
federal rule and its own stormwater rule, or proceed with a state rulemaking to
promulgate the standards it attempts to legislate via the Draft Permit and issue a new
MS4 permit only after the rulemaking is complete.
h.

The Permit Violates the Separation of Powers Requirement of
Minnesota’s Constitution by Unlawfully Intruding on the
Municipalities’ Land Use Planning Authority and Invading the
Domain of their Enforcement Discretion

Under the Minnesota Constitution:
The powers of government shall be divided into three distinct
departments: legislative, executive and judicial. No person
or persons belonging to or constituting one of these
departments shall exercise any of the powers properly
belonging to either of the others except in the instances
expressly provided in this constitution.57

Id. at 68620.
Id. at 68621.
56
See Minn. Rule 7090.1040.
57
Minn. Const. Art. III, §1.
54
55
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The Minnesota legislature has delegated to municipalities the power to determine and
plan the use of land within their boundaries.”58

A comprehensive plan contains

“objectives, policies, standards and programs to guide public and private land use,
development, redevelopment and preservation for all lands and waters within the
jurisdiction of the local governmental unit.”59 Because land use planning and regulation
are within a city’s legislative prerogative, the city has broad discretion when it makes
decisions in that arena.60

MPCA usurps that authority with its development and

redevelopment standards that dictate local post-development land use conditions and
prevents cities from adopting regional solutions to stormwater pollutant controls.
The Draft Permit includes requirements on the content of enforcement
ordinances and enforcement procedures.61
MPCA’s mandated enforcement tools.62

It requires permittees to use some of

It demands that enforcement mechanisms

have timing requirements and escalation requirements.63. It requires written records of
oral warnings.64

All of these attempts by the MPCA, an administrative agency, to

control another governmental entities design and enforcement of its own laws invades
the province of the municipality. Generally, a prosecutor has broad discretion in the
exercise of the charging function and ordinarily, under the separation-of-powers doctrine

VanLandschoot v. City of Mendota Heights, 336 N.W.2d 503, 507 (Minn. 1983); see Minn. Stat.
§462.351 (2004) (stating that the purpose of the Municipal Planning Act is to provide municipalities “with
the necessary powers” to conduct and implement municipal planning).
59
Minn. Stat. §473.859, subd. 1 (stating contents of comprehensive plan).
60
See Honn v. City of Coon Rapids, 313 N.W.2d 409, 414 (Minn. 1981) (stating that “a municipality acts
in a legislative capacity” in adopting or amending a zoning ordinance, “regardless of the size of the tract
involved”); Mendota Golf, LLP v. City of Mendota Heights, 708 N.W.2d 162, 174 (Minn. 2006) (district
court exceeded scope of authority by interfering with exercise of legislative discretion and ordering city to
reconcile conflict of laws in certain way).
61
Draft Permit, Part III.C. at p.10 -11.
62
Id.
63
Id.
64
Id.
58

25

that discretion should not be interfered with.65 The Minnesota legislature has delegated
to municipalities the authority to adopt and enforce their own laws.66 MPCA should not
invade upon this authority.
Requested Relief:

Work with the small MS4s on drafting appropriate

postconstruction permit provisions that enable cities to use many different tools to
achieve a reduction in pollutants to the MEP. Revise the Draft Permit to allow the cities
to craft their own enforcement response mechanisms using the sanctions they deem
appropriate for their communities. Revise the Draft Permit to allow cities to exercise
complete discretion in determining the enforcement actions to pursue take for any given
violation and how it will document those actions.
4.

The League of Minnesota Cites Hereby Petitions for a Contested
Case Hearing to Resolve the Following Fact Issues
a.

Material Fact Issue #1: What are the Costs to Comply with the
Draft Permit and Are Those Costs Overly Burdensome,
Unreasonable and in Excess of Affordability Standards?

There are material issues of fact in dispute concerning the Draft Permit: The
MPCA should hold a contested case hearing to address material fact issues raised by
the Draft Permit. The first such issue relates to the costs this Draft Permit imposes on
the municipal and other local governmental entities it regulates. A second fact issue on
the MEP standard is discussed in Section 4b.
Before imposing requirements on municipalities of the magnitude set forth in the
Draft Permit, the costs should be understood, and once understood, evaluated as to
whether they are practicable and affordable by the regulated communities. LMC must
assume the MPCA considered the costs to comply with the Draft Permit and determined
65
66

State v. Foss, 556 N.W.2d 540 (Minn. 1996).
Minn. Stat. §360.038, Subd. 3; §462.362.
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them to be reasonable; however, there is no indication that MPCA gave any meaningful
attention to this issue. LMC asserts the costs to comply with the Draft Permit are
excessive, not practicable and not affordable by their citizen populations.
With the aid of a trier of fact, the MPCA can make and has jurisdiction to make
determinations of cost, feasibility, practicability and MEP: As discussed earlier in this
submittal,67 the legislature requires MPCA to consider economic factors and other
material matters affecting the feasibility and practicability of the Draft Permit conditions.
These include the financial burden on any municipality.68

In addition, cost

considerations bear on practicability, which is embodied in the MEP permit standard
that applies here. Therefore, the MPCA has jurisdiction to make determinations on
whether the Draft Permit compliance costs are reasonable and practicable and whether
permit requirements meet MEP.
There is a reasonable basis underlying the cost, cost/benefit, cost/practicability
and MEP fact issues such that holding a hearing would allow information to be
introduced to aid MPCA in resolving these issues: The stormwater program represents
one of many unfunded mandates on Minnesota cities.

As such, the burdens of

compliance fall largely on the municipal population and the permit requirements must be
incorporated in the cities’ budget. Permit requirements can be funded by a variety of
mechanisms, however, they are all subject to affordability limits and community
acceptance.
While it may be possible to standardize certain costs for purposes of evaluating
the impact on cities, MS4s differ significantly. So, although there may be a per pond

67
68

See infra at 3.c.
See Minn. Stat. §116.07, sub. 6.
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cost to conduct a pond assessment, this burden falls disproportionately on a small MS4
with six hundred (600) ponds, versus a small MS4 with twenty (20) ponds. Absent a
correlation in number of households in the small MS4 that could bear the cost burden
for the 600 ponds, the assessment may not be feasible, much less reasonable for the
small MS4 to undertake. These local disparities need to be presented to a trier of fact,
so that they can be understood and considered in evaluating the costs of the Draft
Permit and whether its requirements are affordable or whether more flexible, locally
driven permit provisions need to be adopted.
Small MS4s have been developing and administering their stormwater programs
for over seven (7) years and can provide helpful information to understand costs and
local variabilities. Testimony from (1) small MS4 finance directors familiar with their
small MS4 budgets; (2) small MS4 stormwater program managers who understand the
necessary time, resources and administrative burdens associated with the Draft Permit
requirements, and (3) experts on the economics of family household incomes and
affordability thresholds, will all aid a trier of fact in determining the facts.
With respect to water programs, there is an affordability factor beyond which it is
not feasible to impose additional financial burdens on Minnesota households.69 A trier
of fact can be informed by testimony from economic experts who offer information on
current economic constraints, tax burdens and fees on small MS4 households, income

69

In developing national-level affordability criteria, EPA established an affordability threshold of 2.5% of
median household income (MHI). E M = A T – B where: EM (Expenditure Margin) is the maximum
increase that can be imposed by treatment and still be considered affordable), AT (Affordability
Threshold) is the upper limit for the cost of water bills including costs for treatment, distribution, and
operation (the current Affordability threshold is 2.5% of Median Household Income -- MHI), and B
(Baseline component) is from current annual water bills and median household income. If the projected
compliance cost for the rule is less than the available expenditure margin then the technology is
affordable. Affordability Criteria for Small Drinking Water Systems: An EPA Science Advisory Board
Report at 1 (Dec. 2002).
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trends, and data on affordability based on small MS4 populations, incomes and other
pertinent factors. All of this information must be evaluated by MPCA under Minnesota
Statutes §116.07, subd. 6.
There is a reasonable basis for small MS4s to challenge whether the Draft Permit
costs are reasonable, practicable and feasible and whether permit conditions meet the
MEP standard. Some preliminary evaluations of the costs to comply with the Draft
Permit make it clear that those costs can far exceed the financial capabilities of small
MS4s.

A cost benefit analysis also supports eliminating certain proposed permit

conditions.

For example, the Draft Permit requires that stormwater ponds be

maintained according to MPCA guidance on “Managing Dredged Materials in the State
of Minnesota” (the Guidance).70

A preliminary analysis of the cost to remove and

dispose of the dredged material in only ten percent (10%) of the ponds in the seven (7)
county metropolitan area (or 2000 ponds per MPCA) found that cost to equal One
Billion Dollars ($1,000,000,000.00).71 This is the cost to maintain only 2000 ponds via
sediment removal as required by the Draft Permit.72 Scaling this down to a per pond
basis, a small MS4 that needs to dredge a single PAH-impacted pond may spend Five
Hundred Thousand Dollars ($500,000.00). A fair number of small MS4s have hundreds
of ponds. Needless to say, an impact of this financial magnitude may bankrupt a city.73

70

Currently unavailable—MPCA website inaccessible.
Draft Costs Estimates for Minnesota Stormwater Collection Systems provided by MPCA to Hennepin
County (January 7, 2011).
72
Draft Permit III.E.6.b at p. 23.
73
When MPCA adopted its stormwater rule, its estimated cost of the MS4 stormwater permit
requirements ranged from Ten Dollars ($10.00) to Fifty Dollars ($50.00) per household. At that time, the
estimated number of households in the regulated MS4 cities was one million (1,000,000). Therefore, the
estimated cost of the MS4 stormwater permit requirements to the permittees was in the range of Ten
Million to Fifty Million Dollars ($10,000,000 to $50,000,000). This cost range was judged to be a
reasonable burden on the permittees. When this cost is adjusted for inflation using the Consumer Price
71
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Similarly, small MS4s have evaluated the estimated costs for the brand new
pond assessment provisions of the Draft Permit. As discussed earlier, the estimated
cost of that requirement ranges from Twenty-One Million Three Hundred and Fifty
Thousand Dollars ($21,350,000.00) to Twenty-Six Million Six Hundred and Fifty
Thousand Dollars ($26,650,000.00).74
To put these two estimated costs in context in terms of the overall Draft Permit
requirements, the City of Rochester prepared a spreadsheet showing the tasks and
information requirements for the Draft Permit. That spreadsheet is identified as the
Permit Workload Table submitted with the City of Rochester’s comments that have been
incorporated by reference as part of this submittal.

The Permit Workload Table

demonstrates how overly burdensome the Draft Permit requirements are and provides
insight into the near impossibility of substantial, much less complete compliance, with
the permit.
More specifically, this spreadsheet shows that in addition to implementing the
current permit, there are twenty-one (21) major task areas in the Draft Permit. Within
the first year alone, there are one hundred and four (104) discrete subtasks that must
be completed, of which eighty percent (80%) are new or expanded requirements. They

Index, this cost range would be Twelve Million to Sixty Million Dollars ($12,000,000 to $60,000.000) in
2011 dollars. The SONAR included the following analysis of the impact on the regulated cities:
Percentage of Cities Impacted at Specified Levels
Cost Estimate
Proportion of 2002 Revenue
Low estimated cost
High estimated cost
($10 per household)
($50 per household)
More than 3%
-27%
1% to 3%
20%
68%
Less than 3%
80%
5%
In re: Proposed Amendments to Minnesota Rules Chapter 7001, Governing Stormwater Permits, Chapter
7002, Governing Water Quality Permit Fees, and New Rules to be Codified as Chapter 7090, Governing
the Stormwater Regulatory Program, Statement of Need and Reasonableness at p. 84 (September 3,
2004).
74
See discussion infra at 3.a.
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cover a wide range of direct functions including: administrative tasks, planning efforts,
review and approval tasks, inspection and enforcement activities, mapping and
inventory work, performance assessment, public education and participation, and
operations and maintenance of the storm water management system. One MS4 has
estimated that the cost to complete just the new administrative tasks alone is
approximately Fifty-Seven Thousand Five Hundred Twenty Dollars ($57,520.00) per
year.75 The Draft Permit also indirectly drives additional tasks not accounted for in the
permit task list, such as the construction of BMPs. The level of effort for each task is
significant and no single task is an incidental effort. In short, complying with the Draft
Permit is an intensive, costly and huge undertaking. When evaluating the Draft Permit
in terms of costs and their affordability and practicability, all of these requirements need
to be accounted for.
In summary, the MPCA should hold a contested case hearing to determine
issues of fact on MEP as discussed below, and on the Draft Permit compliance costs
and whether those costs are practicable, affordable and reasonable. Evidence on the
estimated costs, the current economic conditions, the budgets of municipalities, the
unique local variabilities among the small MS4 cities, and the anticipated benefit to the
environment expected as a result of certain permit conditions will aid a tier of fact in
evaluating whether permit conditions can feasibly or reasonably be imposed on the
small MS4s or whether a more flexible approach is needed given the huge variability in
circumstances among the small MS4s. MPCA has been charged by the Minnesota

75

See Attachment C to this submittal.
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Legislature and the MEP standard with considering these factors in all of its actions and
thus has jurisdiction to do so.76
b.

Material Fact Issue #2: Do the Draft Permit Requirements
Exceed the Maximum Extent Practicable Standard?

MPCA’s contested case hearing should also address the fact issues on whether
provisions of the Draft Permit exceed (or even address) the applicable standard to
reduce pollutants in stormwater to the MEP. In most cases, the application of the MEP
is done on a case-by-case basis, depending on each MS4 permittee’s conditions and
circumstances.

However, here many prescriptive and detailed permit requirements

apply “across the board” to all permittees. As a result, aspects of the Draft Permit make
compliance in a manner meeting the MEP standard impossible for many or all of the
MS4 permittees. These aspects include:
•

The introduction of a new and different permit standard within the permit
itself – “eliminate exposure” rather than an ultimate goal to “reduce or
prevent exposure”

•

Permit requirements that are physically impossible to achieve or standards
that are unattainable

•

Permit requirements that compel the permittees to expend public funds in
a wasteful or pointless manner

•

Permit terms that are so overbroad as to be impossible to understand,
rendering compliance unachievable

•

Permit requirements that do not lead to water quality improvements or
pollutant loading reductions

•

Permit provisions that are overly vague, confusing or contradictory

The Specific Comments provide details on the provisions of the Draft Permit where
these aspects are evident.
76

See Minnesota Statutes §116.07, subd. 6.
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In its rules, EPA has intentionally not provided a precise definition of MEP in
order to allow maximum flexibility in MS4 permitting. EPA has indicated that “MS4s
need the flexibility to optimize reductions in storm water pollutants on a location-bylocation basis.”77 EPA envisions that factors such as “conditions of receiving waters,
specific local concerns, and other aspects included in a comprehensive watershed plan”
will be considered.78 And, EPA identifies other appropriate considerations to include
“MS4 size, climate, implementation schedules, current ability to finance the program,
beneficial uses of receiving water, hydrology, geology, and capacity to perform
operation and maintenance.”79
Consequently, determining MEP is a fact-intensive inquiry that requires
consideration of many different factors. In some circumstances, permit conditions that
exceed the MEP standard for one small MS4 may not exceed it for a different small
MS4. For example, a small MS4 with a relatively low population simply does not have
the staffing or other administrative resources to implement many of the Draft Permit
requirements.
The Draft Permit regulates cities like Centerville and Lauderdale with 2010
census populations of three thousand seven hundred ninety-two (3,792) and two
thousand three hundred and seventy-nine (2,379) respectively. Household numbers for
these cities are even smaller. How can either of these cities conceivably undertake the
over one hundred (100) tasks set forth in this Draft Permit? Cities of this size simply do
not have the staffing capabilities to complete this volume of work and have no means of
funding the work, given their small populations. The facts will show how the Draft
77

64 Fed. Reg. at 68754 (Dec. 8, 1999) (italics added).
Id.
79
Id. (italics added).
78
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Permit exceeds the MEP standard for these small MS4s.

And, these are just two

example cities.
MEP also considers the cost benefit of BMPs in reducing pollutants.

LMC

proposes to offer the testimony of Ross Bintner as one witness to aid the trier of fact in
evaluating this aspect of MEP. Mr. Bintner derives cost curves showing the cost versus
pollutant removal benefit for tasks his city (Prior Lake) performs to address water
quality. Mr. Bintner’s cost curve analyses demonstrate that a number of Draft Permit
provisions direct funding away from much more cost-effective pollutant removal or
reduction strategies.
In addition, Mr. Bintner can testify as to how the postconstruction standards
exceed MEP for small MS4s similarly situated to Prior Lake. Where a small MS4 has a
high density of receiving waters relative to its land area, mitigation within the same
drainage area becomes nearly impossible. This occurs because with so much water,
the size of each drainage area tends to be quite small.
c.

Relief Requested in Contested Case Proceeding

LMC requests that MPCA use the findings from the hearing before the
administrative law judge to revise the Draft Permit: (1) to eliminate provisions that are
prohibitively costly or beyond the MEP standard for all MS4s; (2) to eliminate provisions
for which the cost/benefit analysis shows no benefit in reducing pollutants to the MEP,
or that divert limited resources away from pollutant reduction objectives for no legitimate
reason; and (3) to revise provisions that are prohibitively costly or beyond MEP for
some small MS4s based on their unique circumstances (e.g., hundreds of ponds, small
population, low income population, etc.) to offer flexibility to develop stormwater
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programs designed to reduce pollutants to the MEP in a manner that small MS4s can
accomplish from a resource, cost and feasibility standpoint.
5.

LMC’s Specific Comments on Draft Permit Provisions and Requests
for Action

The following specific comments offer more detailed, line-by-line, feedback on
the Draft Permit and some of the rationale for those comments. In addition to these
specific comments, LMC has incorporated in its submittal the Public Comments and
Attachments submitted by the City of Rochester. That submittal also contains line-byline analyses and requested actions on the Draft Permit, along with supporting reasons.
1.

Permit Section: N/A (page 1 of 45)
Statement of Action: Change the number of the new draft MS4 permit.
Example Supporting Reasons: A different permit number would help in
differentiating between the new Draft Permit and the 2006 permit and allow for
a definition of “existing permittees” as small MS4s covered under the existing
permit number.

2.

Permit Section: Part I.A.2. (page 3 of 45)
Authorized Non-Stormwater Discharges
This permit authorizes the following non-stormwater discharges to enter a small
MS4 provided the permittee of that small MS4 has conducted an assessment
and found the discharges not to be significant contributors of pollutants to that
small MS4:
Statement of Action: Revise this section to match the similar language in the
2006 MS4 general permit and the federal rule, including this sentence: “You
must address the following categories of non-stormwater discharges or flows
only if you identify them as significant contributors of pollutants to your small
MS4.”
Example Supporting Reasons: The proposed language maintains consistency
with the 2006 Permit and the requirements of 40 C.F.R. § 122.34(b)(3)(iii).
There is no need for existing permitees to spend time and effort assessing nonstormwater discharges if such discharges do not contribute significant
pollutants to the small MS4s. The language from the 2006 permit and the
federal rule reflect the appropriate requirements as a matter of law.
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3.

Permit Section: Part I.B.1. (page 3 of 45)
Non-stormwater discharges, except those described in Part I.A.2. Nonstormwater discharges that are not authorized to be discharged to a small MS4
regulated by this permit include, but are not limited to: combined sewer
overflow, noncontact cooling water, sewage, wash water, scrubber water, spills
(as defined in Minn. Stat. § 115.061), oil, hazardous substances, fill,
commercial equipment/vehicle cleaning and maintenance wastewaters.
Statement of Action: Please delete the word “fill” from the list of non-stormwater
discharges.
Example Supporting Reasons: Fill is commonly understood to be the placement
of soils at a construction project for purposes of grading, soil stabilization or
building foundation support. The placement of fill is not a form of water
discharge. Including the word “fill” on this list of water discharges is
inappropriate, confusing and irrelevant. Please delete the reference to fill or
revise this word to be more accurate and appropriate.

4.

Permit Section: Part I.B.2. (page 3 of 45)
Discharges of stormwater to the small MS4 from activities requiring a separate
NPDES permit when those activities (e.g., construction activity as defined in 40
C.F.R. § 122.26(b)(14)(x) and (b)(15), and industrial activity as defined in 40
C.F.R. § 122.26(b)(14)(i)-(xi)) are owned and/or operated by the small MS4
authorized under this permit. This permit does not replace or satisfy any other
permitting requirements.
Statement of Action: Revise this paragraph so it makes sense or delete it.
Example Supporting Reasons: The meaning of this language is unclear. Is
MPCA telling us that none of the permit requirements, including local standard
operating procedures (SOPs) and enforcement response procedures (ERPs)
developed under this permit apply to an activity that requires a separate
NPDES permit to such discharges? For example, would none of the permit
requirements or local SOPs or ERPs developed under the small MS4 permit
apply to a city-owned facility, such as an airport, that is covered under an
MPCA NDPES/SDS General Industrial Stormwater Permit? Similarly, would
none of the construction activity provisions or local SOPs and ERPs developed
under the Draft Permit apply to a city-owned construction project covered under
the MPCA NPDES/SDS General Construction Stormwater Permit? Perhaps
the MPCA really means that if an activity or facility owned or operated by the
small MS4 requires a different MPCA NPDES/SDS Permit, the small MS4 must
obtain and comply with that permit. If so, say so.

5.

Permit Section: Part I.B.8.a. (page 4 of 45)
The following discharges or activities are not authorized by this permit:
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When a United States Environmental Protection Agency (USEPA)-approved
Total Maximum Daily Load (TMDL) report includes a Waste Load Allocation
(WLA) of zero for the pollutant of concern for the small MS4
Statement of Action: Please delete this paragraph.
Example Supporting Reasons: A zero discharge is unattainable for MS4 cities
for almost every pollutant. A zero discharge is also inappropriate under the
MS4 permit’s MEP standard. A TMDL allocating a WLA of zero for a small
MS4’s stormwater discharge would be in error. Such an error in a WLA should
be fixed by changing the WLA, not by causing the permittees to be out of
compliance. In addition, it is inappropriate to suggest that a WLA of zero for
small MS4 stormwater discharges would be approved by EPA. Putting this
provision in the Draft Permit potentially places every affected MS4 out of
compliance with this permit.

6.

Permit Section: Part I.B.8.b. (page 4 of 45)
For which a TMDL report assigns a USEPA-approved WLA to the small MS4
for a pollutant of concern, unless the permittee complies with all terms and
conditions of this permit, and Appendix A
Statement of Action: Delete “Appendix A” from the phrase “unless the permittee
complies with all the terms and conditions of this permit, and Appendix A”.
Example Supporting Reasons: Appendix A is part of the terms and conditions of
this permit.

7.

Permit Section: Part I.B.9. (page 4 of 45)
Discharges from the activity of chemically treating stormwater within a small
MS4 to remove phosphorus, unless the permittee complies with Appendix B.
Statement of Action: Please revise the term “chemically treating stormwater.”
Example Supporting Reasons: This term “chemically treated” may apply to a
host of activities and is inappropriately broad and nonspecific. It might be
interpreted to include iron-enhanced sand filters and other emerging
technologies. If MPCA intends to regulate the addition of alum and ferric
chloride to stormwater as a treatment methodology then MPCA should describe
the activity being regulated as “the addition of alum and ferric chloride to
stormwater as a treatment methodology.”

8.

Permit Section: Part I.C.5. (page 5 of 45)
Upon final approval of the application by the Commissioner, applicants are
authorized to discharge stormwater from small MS4s under the terms and
conditions of this permit
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Statement of Action: Please revise the phrase “final approval of the application
by the Commissioner” to make its meaning clear.
Example Supporting Reasons: Is “final approval of the application by the
Commissioner” the same as “time of authorization” referred to in other sections
of the permit? If yes, use just the latter term. Using different terms to refer to
the same thing is confusing.
9.

Permit Section: Part II.C. 1. (page 6 of 45)
Stormwater Management Program (SWMP) Summary Requirements
New permittee’s and existing permittee’s shall submit a summary of each
SWMP component listed below when seeking coverage under this permit. The
SWMP summary shall be submitted on a form provided by the Commissioner
and shall include, at a minimum, the following:
1. Partnerships: A summary of any partnerships the permittee has entered
into, or plans to enter into, in accordance with Part III.A of this permit. The
summary shall include:
Statement of Action: Provide a definition for “partnership” as it is used throughout
the Draft Permit. Narrow the definition to apply to key collaborations between
other organizations on stormwater matters, such as watershed districts.
Exclude from the definition contracts with consulting firms or other businesses
hired by small MS4s to perform a permit task.
Recognize that the
collaborations that the permittees have traditionally considered as partnerships
often do not include written agreements or formal agreement on how long the
collaboration will last and strike requirements in the Draft Permit suggesting
otherwise.
Example Supporting Reasons: Without a narrow definition, this permit section
and others using the word “partnership” are vague and ambiguous and overly
burdensome. Please also address Part III.A. – at page 10 of 45. An MS4 may
have a significant number of consultants or contractors involved in permit
related work or SWMP components. It is burdensome and unreasonable to
require that all these relationships be treated as “partnerships” and reported on
as part of this permit.

10. Permit Section: Part II.C. 1. (page 6 of 45)
Partnerships: A summary of any partnerships the permittee has entered into, or
plans to enter into, in accordance with Part III.A of this permit. The summary
shall include:
a. The names of organizations with which the permittee has entered into a
partnership
b. The start and end dates of all partnership agreements and
c. The specific activities or requirements of the permit for which each partner
has agreed to be responsible
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Statement of Action: Please provide a narrow definition of “partnership” as
described in Comment 10 and omit the suggestion that partnerships need to be
documented.
Example Supporting Reasons:
Do not require so much reporting and
documentation that you discourage counties, cities, watershed districts and
stormwater associations from collaborating together and coordinating their
efforts for the benefit of the environment.. Those types of relationships should
be enabled and fostered and left to the small MS4s to pursue without MPCA
interfering into the details and demanding documentation. While the MPCA
and the public need to know if some other regulated entity has assumed the
entirety of responsibility for a permittee’s obligation to perform an MCM and the
duration of that formal agreement, other relationships do not warrant that level
of scrutiny.
11. Permit Section: Part II.C. (page 6 of 45)
Stormwater Management Program (SWMP) Summary Requirements
New permittee’s and existing permittee’s shall submit a summary of each
SWMP component listed below when seeking coverage under this permit. The
SWMP summary shall be submitted on a form provided by the Commissioner
and shall include, at a minimum, the following:
Statement of Action: Please provide the referenced form to the permittees now
for notice and comment since it is a permit requirement.
Eliminate all redundancy between the summary of each SWPPP/SWMP
component and the SWPPP/SWMP summary, and provide for only one of
these obligations to be performed.
Example Supporting Reasons: The MCEA decision on an earlier version of this
permit treats this summary as part of “the permit” subject to public participation
requirements.
Redundancy caused by requiring both a summary of each SWPPP/SWMP
component and a SWMP summary creates needless work and expense.
12. Permit Section: Part II.C.4. (page 7 of 45)
Map and Inventory: A summary that describes the status of the permittee’s
storm sewer system map and inventory as required by Part III.D of this permit.
The summary must indicate whether each requirement stated in Part III.D is
“complete” or “not complete”. For each requirement that is designated “not
complete”, the permittee shall include
Statement of Action: Please change the terms “complete” and “not complete” to
“up-to-date” and “not up-to-date”.
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Example Supporting Reasons: Setting aside for the moment the overly broad
mapping requirements that have no support in law, as to this specific
requirement, MPCA needs to recognize that MS4s are always changing. Maps
of MS4s are, therefore, rarely ever complete. The recommended terms more
appropriately reflect day-to-day realities of an MS4 map.
13. Permit Section: Part II.C.5.d. (page 7 of 45)
A summary of the following information for each Minimum Control Measure
outlined in Part III.E:
d.
Individual(s) responsible for implementing and/or coordinating each
component of the Minimum Control Measure
Statement of Action: Please revise this section to allow MS4s to provide the title
of the staff position rather than the identity of a specific person.
Example Supporting Reasons:
Allowing the permittee the discretion to
designate the title of the staff position instead of the name of an individual
person accommodates employee promotion and turnover and avoids the need
for repeated revisions to SWMPs/SWPPPs.
14. Permit Section: Part III.A (page 10 of 45)
Partnerships
The permittee is authorized under this permit to enter into partnerships with
other entities on the design, implementation, and enforcement of one or more
requirements of this permit.
Statement of Action: See the prior comments relating to “partnerships.” If MPCA
is referring to formal arrangements in which another regulated party assumes
the small MS4’s obligations to design, implement or enforce an MCM under the
Draft Permit, then use that as the definition.
In the phrase “design, implementation, and enforcement”, please replace the
word “and” with the word “or”.
Example Supporting Reasons: MPCA seems to use “partnership” to refer to a
myriad of different relationships. This causes confusion, needless effort and
does not serve the objectives of reducing pollutants to the MEP.
Here, the word “or” is more appropriate because it allow small MS4s greater
flexibility in their relationships.
15. Permit Section: Part III.A (page 10 of 45)
Partnerships
The permittee is authorized under this permit to enter into partnerships with
other entities on the design, implementation, and enforcement of one or more
requirements of this permit
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Statement of Action: Please replace the word “design” with the word
“development” in this section and throughout the draft permit.
Example Supporting Reasons: Programs and actions intended to meet permit
requirements are usually developed, rather than designed. This language is
consistent with the federal small MS4 rule at 40 C.F.R. §122.34(a).
16. Permit Section: Part III.C (page 10 of 45)
Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement
Response Procedure (ERP) that describes the strategies the permittee will
implement to enforce and compel compliance with the Regulatory
Mechanism(s) developed by the permittee in accordance with Part III.B,
above
Statement of Action: Please revise this section to allow for multiple ERPs,
perhaps one for each of MCMs 3, 4, and 5 and move this requirement into the
MCM provisions of the Draft Permit where they belong.
Example Supporting Reasons: Many permittees will have multiple ERPs, one for
each of MCMs 3, 4, and 5. These are components of the MCMs and the
requirements should appear in those portions of the Draft Permit. Separating
them out suggests these are in addition to the enforcement mechanisms for the
MCMs and they are not.
Further, different offenses require different
enforcement. Illicit discharges, particularly willful and hazardous ones, warrant
an entirely different and harsher enforcement mechanism than a construction
contractor with a small part of a silt fence that needs repair.
17. Permit Section: Part III.C.1. (page 10 of 45)
Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement
Response Procedure (ERP) that describes the strategies the permittee will
implement to enforce and compel compliance with the Regulatory
Mechanism(s) developed by the permittee in accordance with Part III.B,
above. The ERP shall describe procedures and circumstances for the
implementation of the following types of enforcement tools, including time
frames for escalation of enforcement for continuing violators:
Statement of Action: Please delete the phrase “including time frames for
escalation of enforcement for continuing violators” from the draft permit.
Example Supporting Reasons: Small MS4s need flexibility in developing and
enforcing their ERPs. Addressing violations frequently requires different
actions based on the specific circumstances. This is embodied in the well
established legal principles of prosecutorial discretion and enforcement
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discretion. Violations are frequently not simple or straight-forward. Dealing
with violations is typically not a linear process. For example, there may be
multiple but egregious violations by a single contractor on multiple sites or a
minor violation on a single site. These merit different enforcement responses.
These factors make writing and following a standard schedule or procedure for
the escalation of enforcement problematic. We are not aware that the MPCA
has a written set of time frames for escalating enforcement under the State
construction permit and see no reason that small MS4s should be bound by
such restrictions on their local enforcement authority or discretion.
18. Permit Section: Parts III.C.1.a. & b. (page 11 of 45)
a. Verbal Warnings – Verbal warnings must specify the nature of the violation
and may include verbal corrective actions.
b. Written Notices – Written notices must cite the specific violation and the
Regulatory Mechanism(s) violated, and must include corrective actions with
deadlines.
Statement of Action: Eliminate the references to corrective actions in b or
change it to “may include” rather than “must include”
Example Supporting Reasons: Noncompliance identified during an inspection is
sometimes corrected during that inspection. To mandate corrective action in
these circumstances is not appropriate. The small MS4 may still wish to
provide a written notice based on what was observed, but would not consider it
appropriate to include corrective actions in the written notice. MPCA cannot
anticipate all the potential circumstances that might be involved in any
enforcement related matter. Neither can the MS4. Enforcement mechanisms
need to allow flexibility to address the specific circumstances.
19. Permit Section: Part III.C.1.c. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least
two of the enforcement tools below, to escalate enforcement responses where
necessary to address persistent non-compliance, repeat violations, or
occurrences of environmental harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under
local legal authorities.
Statement of Action: Please delete the language “employ at least two of the
enforcement tools below, to escalate enforcement responses where necessary”
and replace it with “consider using the following enforcement tools.”
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Example Supporting Reasons: The MPCA should not mandate the means and
methods of the small MS4s’ enforcement activities. This is within the MS4s’
discretion. The revised language identifies the tools that a small MS4 may use
in its enforcement mechanisms and functions as a BMP menu.
20. Permit Section: Part III.C.1.c.4. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least
two of the enforcement tools below, to escalate enforcement responses where
necessary to address persistent non-compliance, repeat violations, or
occurrences of environmental harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under
local legal authorities.
Statement of Action: Replace the word “bonding” in this section with the term
“financial assurance mechanisms” in its place.
Example Supporting Reasons: The term “financial assurance mechanisms”
covers a wider range of options that achieve the intended purpose. For
example, a letter of credit that can be drawn down would meet the objective.
21. Permit Section: Part III.C.2. (page 11 of 45)
All enforcement conducted by the permittee pursuant to the ERP shall be
documented. Documentation shall include, at a minimum, the following:
Statement of Action: Please revise this
documentation for verbal (oral) warnings.

section

to

eliminate

written

Example Supporting Reasons: This is another example of the Draft Permit
including needless work.
An oral warning is necessarily not written.
Documenting it defeats the purpose of limiting it to an oral warning.
Requirements like this waste limited staff and administrative resources.
Consider how many more inspections can occur if less documentation is
required.
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22. Permit Section: Part III.D.1.a. (page 11 of 45)
1. Mapping
New permittee’s shall develop, and existing permittee’s shall update, a storm
sewer system map that depicts the following:
a. Any pipes, ditches, and swales, including stormwater flow direction, that are
part of the permittee’s small MS4
Statement of Action: Remove this requirement from the Draft Permit. In other
matters, define a pipe as having a diameter of 12 inches or more and define
“pipe” to make it clear that the term “pipes” excludes foundation drain pipes,
irrigation pipes, land drain tile pipes, and road subgrade drain pipes.
Example Supporting Reasons: Except for the pond inventory legislation,
requirements to map anything but outfalls and, for illicit discharges, that portion
of the MS4 leading to the outfall in order to locate the source of the discharge is
beyond the federal rule and MEP.
Pipes under 12” in diameter do not meet a significance threshold it is a waste
of limited resources to spend time and effort on them. The term pipes needs to
be narrowed to be clear and manageable..
23. Permit Section: Part III.D.1.a. (page 11 of 45)
1. Mapping
New permittee’s shall develop, and existing permittee’s shall update, a storm
sewer system map that depicts the following:
b. Any pipes, ditches, and swales, including stormwater flow direction, that are
part of the permittee’s small MS4
Statement of Action: Please delete or significantly limit the requirement for
mapping ditches.
Example Supporting Reasons: Except for the pond inventory legislation,
requirements to map anything but outfalls and, for illicit discharges, that portion
of the MS4 leading to the outfall in order to locate the source of the discharge is
beyond the federal rule and MEP. Ditches, in particular, are numerous and
very difficult to map. In a single long ditch, the direction of flow may change
multiple times. Determining the flow direction for a ditch that is close to flat may
be very difficult. In a network of roads with ditches, it may be difficult to
determine whether the ditch network is a single ditch or many multiple ditches.
Without a size and/or capacity threshold, mapping all ditches may be of little or
no value. Mapping ditches should be left to the discretion of the permittees.
24. Permit Section: Part III.D.1.b. (page 11 of 45)
c. All outfalls and areas that drain to those outfalls
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Statement of Action: Please limit the definition of the word “outfall” in this context
and throughout the Draft Permit to make it more consistent with the federal rule
(40 C.F.R. §122.26(b)(9).
Example Supporting Reasons: T he definition of the word “outfall” provided in the
Draft Permit is overly broad. It covers jurisdictional boundaries that have
nothing to do with waters of the United States. Outfall is defined in the federal
rules on MS4s. The definition of the word “outfall” is extremely important.
Depending on exactly how the word is defined, an MS4 city may have 6 or 600
outfalls.
25. Permit Section: Part III.D.1.b. (page 11 of 45)
b. All outfalls and areas that drain to those outfalls
Statement of Action: Please delete the provision that MS4 map the “areas that
drain to those outfalls”.
Example Supporting Reasons: Except for the pond inventory legislation,
requirements to map anything but outfalls and, for illicit discharges, that portion
of the MS4 leading to the outfall in order to locate the source of the discharge is
beyond the federal rule and MEP. For example, many cities have delineated
the drainage areas for individual lakes. Each of these lakes may have many
individual outfall pipes. Delineating and mapping the drainage areas for every
one of these pipes is excessive and requires that MS4s waste limited time,
money, and staff resources.
26. Permit Section: Part III.D.1.d. (page 12 of 45)
All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4
Statement of Action: Please delete the word “sump” from the list in this section.
Example Supporting Reasons: Except for the pond inventory legislation,
requirements to map anything but outfalls and, for illicit discharges, that portion
of the MS4 leading to the outfall in order to locate the source of the discharge is
beyond the federal rule and MEP. Some cities have thousands of sump
manholes and catch basin sumps. Mapping all of them is a grossly
unreasonable burden.
27. Permit Section: Part III.D.1.d. (page 12 of 45)
All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4
Statement of Action: Please delete this section. If it is not deleted, it must be
narrowed so it is feasible.
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Example Supporting Reasons: Except for the pond inventory legislation,
requirements to map anything but outfalls and, for illicit discharges, that portion
of the MS4 leading to the outfall in order to locate the source of the discharge is
beyond the federal rule and MEP. As written, this section could be interpreted
to include requirements that an extraordinarily large number of BMPs must be
mapped. For example, any and all rain barrels installed by private land owners
under an MS4 incentive program could be included.
28. Permit Section: Part III.D.2. (page 12 of 45)
Inventory
The permittee shall complete an inventory of all constructed ponds and
constructed wetlands within the permittee’s jurisdiction that collect stormwater
via constructed conveyances.
Statement of Action: Please revise this sentence to read as follows: “The
permittee shall complete an inventory of all constructed ponds and constructed
wetlands within the permittee’s jurisdiction that collect stormwater via
constructed conveyances that are part of the MS4.”

Example Supporting Reasons: This would appropriately limit the ponds and
wetlands covered by this section to those that receive stormwater from the MS4
and not from other sources.
29. Permit Section: Part III.E.1.a.5. (page 13 of 45)
a.
Identify the following for each priority area selected: (1) The target
audience(s) involved
(2) Educational goals for each audience (e.g., increased awareness, increased
understanding, acquired skills, desired behavior change, etc.)
(3) Activities or actions that will take place to reach each educational goal for
each audience
(4) Activity implementation plans, including responsible department in charge,
entities responsible for given activities, and schedules and
(5) Performance measures with clearly defined baselines that will be used to
assess success in reaching the established educational goals
Statement of Action: Please delete the terms “performance measures” and
“clearly defined baselines” and replace them with similar terms used elsewhere
in the permit (e.g.: measurable goals, timelines, etc.)
Example Supporting Reasons: The terms currently used in the Draft Permit are
commonly used in public education, social marketing, and environmental
psychology. They have widely accepted meanings. The methods to determine
“clearly defined baselines” and implement “performance measures” are very
technical and expensive and not appropriate for every MS4 under this permit.
Even with guidance, it is imprudent to use such terms in this draft permit. In a

46

city with a relatively transient population, establishing a clearly defined baseline
may be both impossible and useless and is beyond the MEP.
30. Permit Section: Part III.E.1.c. (page 13 of 45)
d. Include actions that citizens, businesses, and other local organizations can
take to reduce the contamination of stormwater
Statement of Action: Please change the phrase “reduce the contamination of
stormwater” to “reduce the discharge of pollutants”.
Example Supporting Reasons: This is the standard provided for the MS4 SWMP
in Part III of the permit.
31. Permit Section: Part III.E.1.e. (page 13 of 45)
e. Have a mechanism to evaluate behavior change in the community resulting
from the implementation of the education program
Statement of Action: Please delete the term “mechanism to evaluate behavior
change” and replace it with a more appropriate term as discussed in Comment
29.
Example Supporting Reasons: This term used in the draft permit is commonly
used in public education, social marketing, and environmental psychology. It
has widely accepted meanings. Implementing “mechanisms to evaluate
behavior change” is typically very technical and expensive and not appropriate
for every MS4 under this permit. Even with guidance, it is imprudent to use
such a term in the Draft Permit.
32. Permit Section: Part III.E.2.a.1. (page 14 of 45)
2. Public Participation/Involvement
a. The permittee shall develop and implement, or continue to develop and
implement, a Public Participation/Involvement program to solicit public input
and opinion on the adequacy of the SWMP. For purposes of meeting this
requirement, the permittee shall:
(1) Provide opportunities for the public to participate in the development,
implementation, and review of the SWMP.
Statement of Action: Please delete the requirement that the MS4 provide an
opportunity for the public to participate in the development and implementation
of the SWMP/SWPPP.
Example Supporting Reasons: This requirement would make the
SWMP/SWPPP significantly more difficult and time-consuming to develop and
implement. It is unlikely that an MS4 could develop a SWMP/SWPPP with
significant public participation within the time allotted in the draft permit. It is
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sufficient that the public has opportunities to participate in the review of the
SWMP/SWPPP.
33. Permit Section: Part III.E.3.c. (page 14 of 45)
c. Standard Operating Procedures (SOPs) for conducting on-going inspections,
including dry-weather (e.g., periods of 72 or more hours of no precipitation)
field screening, for purposes of detecting and eliminating illicit discharges
Statement of Action: Please provide more flexibility for these inspection SOPs to
allow the inspections to be conducted after a period of twenty-four (24) or more
hours of no precipitation..
Example Supporting Reasons: There may be some seasons where there are
relatively few periods of 72 hours of no precipitation. Additionally, some cities
may need or choose to inspect outfalls during the spring before the outfalls are
obscured by vegetation.
34. Permit Section: Part III.E.3.c.1. (page 15 of 45)
(1) Outfall prioritization. The permittee shall prioritize outfalls to be inspected
for illicit discharges based on, at a minimum, the following factors:
(a) Size of the drainage area
(b) Population density of the drainage area
(c) Traffic density of the drainage area
(d) Age of potential sources (e.g., existing infrastructure, industry, buildings,
etc.) of illicit discharges in the drainage area and
(e) Land use types within the drainage area
Statement of Action: Please delete this section. Alternatively, if the MPCA’s
intent is that small MS4s identify a limited subset of their outfalls for more
frequent or otherwise altered inspection schedules are appropriate, please say
so. In addition, do not preclude or duplicate an inspection program based on
geographic zones.
Example Supporting Reasons: For good reason and based on years of
experience, almost all city-wide inspection programs are performed based on
geographic zones. This is how most MS4 cities perform outfall inspections.
This is the most efficient and clear method of structuring an inspection program.
Please provide permittees with sufficient flexibility to allow their inspection
program to be linked with other city functions and protocols to meet multiple
objectives most efficiently.
35. Permit Section: Part III.E.4.a.2.a. & b. (page 16 of 45)
(2) Requirements that owners and operators of construction activity
incorporate into site plans, appropriate erosion and sediment control BMPs
that, at a minimum:
(a) Control stormwater discharge volume and velocity within the site to
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reduce soil erosion
(b) Control stormwater discharges, including both peak flow rates and total
stormwater volume, to reduce erosion at outlets and to reduce downstream
channel and streambank erosion
Statement of Action: Please revise these sections to remove the terms “volume”,
peak flow rates”, and “total stormwater volume”.
Example Supporting Reasons: These stormwater discharge parameters are
commonly addressed in the context of post-construction runoff controls. They
are not addressed in the context of active construction sites and it is
inappropriate that they are included under this MCM.
36. Permit Section: Part III.E.4.a.2.g. (page 17 of 45)
(g) Include maintaining natural buffers around surface waters, direct stormwater
to vegetated areas to increase sediment removal and maximize stormwater
infiltration
Statement of Action: Please revise the use of the word “maintaining” or provide
additional information to clarify its meaning in this context.
Example Supporting Reasons: Throughout this draft permit, the word “maintain”
is used in the context of “operations and maintenance”: to keep a facility or
BMP in good condition in order to preserve its function. If the intent in this
section is that the word “maintain” should mean to preserve existing natural
buffers during construction, a different word should be used or additional
information should be provided to clarify this intent.
37. Permit Section: Part III.E.4.b. (page 17 of 45)
Site plan review
The program shall include Standard Operating Procedures (SOPs), including a
checklist, for site plan reviews conducted by the permittee to ensure
compliance with requirements of the Regulatory Mechanism(s) in Parts III.E.4
and 5.
Statement of Action: Please revise this section to remove the reference to site
plan reviews for Regulatory Mechanisms under MCM 5. If the intent is that site
plan reviews include items required under MCM 5, please include a section to
that effect under MCM 5.
Example Supporting Reasons: It is confusing to have requirements for MCM 5
embedded in the draft permit section for MCM 4. If the intent is that site plan
reviews include items required under MCM 5, a section to that effect should be
included under MCM 5.
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Permit Section: Part III.E.4.b. (page 17 of 45)
The site plan review procedures shall also verify the intent of owners and
operators of each construction activity to apply for and obtain coverage under
the Agency’s General Permit to Discharge Stormwater Associated with
Construction Activity.
Statement of Action: Please revise this sentence to read as follows: “The site
plan review procedures shall also include requiring certification from owners
and operators of each construction activity of coverage under the Agency’s
General Permit …. Construction Activity.”
Example Supporting Reasons: The term “verify the intent” is confusing and not
useful. It is impossible for a permittee to verify the owner’s/operator’s intent.
38. Permit Section: Part III.E.4.d.3. (page 17 of 45)
(3) Identify persons within the permittee’s organization that is responsible for
conducting site inspections
Statement of Action: Please revise this section to read as follows: “Identify
persons or position titles within the permittee’s organization that are responsible
for conducting site inspections”.
Example Supporting Reasons: At the discretion of the permittee, it may be more
effective and useful to provide the title of the staff position instead of the name
of an individual person. This would allow for staff turnover and movement in the
future. The permit language should clearly allow for this option.
39. Permit Section: Part III.E.5.a.1.a. (page 18 of 45)
(a) For new development projects – no net increase (on an annual average
basis) of:
Statement of Action: Please revise and expand on the term “no net increase” in
this section. Specifically, if this term that relies on a beginning and endpoint of
comparison (“increase” from one point in time to another) is used in the draft
permit, please provide the appropriate beginning and endpoints for this
comparison.
Example Supporting Reasons: It is understood that the MPCA’s intent is to
provide broad language in the permit and a set of compliance options in
guidance. The concern, in this case, is that the permit language is so undefined
that it is almost meaningless. Such language does not provide sufficient
direction or standard for compliance and invites varying interpretation by third
parties and courts.
40. Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis)
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Statement of Action: Please revise and expand on the term “a net reduction” in
this section. Specifically, if this term that relies on a beginning and endpoint of
comparison (“reduction” from one point in time to another) is used in the draft
permit, please provide the appropriate beginning and endpoints for this
comparison.
Example Supporting Reasons: It is understood that the MPCA’s intent is to
provide broad language in the permit and a set of compliance options in
guidance. The concern, in this case, is that the permit language is so undefined
that it is almost meaningless. Such language does not provide sufficient
direction or standard for compliance and invites varying interpretation by third
parties and courts.
41. Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis)
of:
1) Stormwater discharge Volume, unless precluded by the stormwater
management limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
Statement of Action: Please revise this section to allow for a different protocol in
cases where the pre-redevelopment site conditions meet one or more of the
new development standards for stormwater controls.
Example Supporting Reasons: In some cases, the stormwater controls on a site
due for redevelopment will be of such a high standard that they meet one of
more of the new development control standards. In these cases, it is
inappropriate to expect that the redevelopment project meet a net reduction
standard. This section should be revised to allow for such cases.
42. Permit Section: Part III.E.5.a.1.c. (page 19 of 45)
(c) For new development or redevelopment projects, a reduction or matching of
peak flow rates from the existing 1, 2, 10 and 100 year, 24- hour, storm
events on the site of each construction activity
Statement of Action: Please revise this section to include the starting and end
points for estimating a “reduction of matching of peak flow rates”.
Example Supporting Reasons: This guidance is necessary and should be in the
draft permit language.
43. Permit Section: Part III.E.5.a.2.a.1.d. (page 19 of 45)
d) Areas where high levels of contaminants (as defined by the Agency) exist in
the soil through which infiltration will occur

51

Statement of Action: Please provide additional information regarding the phrase
“as defined by the Agency”. Please provide information about existing
programs, standards, or data sources that the Agency intends to use in defining
and listing appropriate contaminants and high levels.
Example Supporting Reasons: Without this information, it is impossible for the
permittees to understand, evaluate, or comply this draft permit section.
44. Permit Section: Part III.E.5.a.2. (page 19 of 45)
(2) Stormwater management limitations and exceptions
(b) Exceptions for meeting the volume control standard
Statement of Action: Please provide provisions for reduced or limited volume
controls in drainage areas where the increase in stormwater discharge volumes
because of urbanization or redevelopment will not result in the degradation of
the receiving water. The areas would include those that discharge to high order
rivers and streams (4th order and above), large lakes, and large wetland system
(where the resulting increase in “bounce” would be negligible).
Example Supporting Reasons: There may be situations where imposing volume
controls in areas where they are not necessary will result in waste and
inefficiencies.
45. Permit Section: Part III.E.5.a.2.a.2. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed
Statement of Action: Please clarify the word “restrict”. If the intent is that a higher
level of design or review is needed before infiltration is used under the listed
circumstances, please state this in the permit language.
Example Supporting Reasons: Without additional information and clarification, it
is very difficult to understand the meaning of the word “restrict” in this context.
46. Permit Section: Part III.E.5.a.2.a.2. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed
Statement of Action: Please replace “Part III.F.5.a.(1)” with “Part III.E.5.a.1.”.
Example Supporting Reasons: Internal accuracy
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47. Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed in:
a) Areas of predominately Hydrologic Soil Group D (clay) soils
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active
karst features
c) Areas within a Drinking Water Supply Management Area
(DWSMA) as defined in Minn. R. 4720.5100, subp. 13
d) Areas where soil infiltration rates are more than 8.3 inches per hour
Statement of Action: Please clarify the term “active karst features”. Please
include the multiple parameters that are widely accepted to define active karst
features and clarify that all or most of these parameters must be satisfied
before an area of land is considered to be an active karst feature. Please
provide information about existing data sources that are available to determine
the locations of active karst features.
Example Supporting Reasons: Without additional information, this permit
provision is not useful and compliance will be very difficult.
48. Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active
karst features
Statement of Action: Please revise this section to allow an MS4 permittee to use
an alternative geologic assessment method, at their discretion.
Example Supporting Reasons: This is a reasonable degree of flexibility for this
permit section.
49. Permit Section: Part III.E.5.a.3. (page 20 of 45)
(3) Mitigation provisions for circumstances where the permittee or other
owners and operators of a construction activity cannot meet the TSS and/or
Phosphorus standards of Part III.E.5.a (1) (a) or (b) on the site of the original
construction activity. For this purpose, the permittee shall identify priority areas
within the watershed where mitigation projects can be completed.
Statement of Action: Please revise the phrase “the permittee shall identify priority
areas within the watershed where mitigation projects can be completed” to
provide for circumstances under which the MS4 permittees may require or
request that the owners/operators of a construction activity identify areas that
are suitable for mitigation.
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Example Supporting Reasons: It is common and appropriate for MS4 cities to
require or request that the owners/operators of a construction activity identify
areas that are suitable for mitigation. This draft permit section should
specifically provide for this option.
50. Permit Section: Part III.E.5.a.3.(page 20 of 45)
(3) Mitigation provisions for circumstances where the permittee or other
owners and operators of a construction activity cannot meet the TSS and/or
Phosphorus standards of Part III.E.5.a (1) (a) or (b) on the site of the original
construction activity. For this purpose, the permittee shall identify priority areas
within the watershed where mitigation projects can be completed.
Statement of Action: Please revise the phrase “cannot meet” to include examples
of the circumstances to which this standard would apply. Specifically, please
include exceptional cost as a reason that satisfies the “cannot meet” standard
and can be used as a trigger of mitigation.
Example Supporting Reasons: Without clarification and examples, “cannot meet”
could be interpreted to mean that it must be physically impossible to meet the
TSS and/or TP standards. It is appropriate that exceptional cost be included as
an acceptable trigger for mitigation.
51. Permit Section: Part III.E.5.a.3.a. (page 20 of 45)
(a) Mitigation may be implemented at a location separate from the original
construction activity, but must be in the same drainage area and yield benefits
to the same receiving water.
Statement of Action: Please clarify the meanings of the terms “same drainage
area” and “same receiving water”, specifically address the question of scale.
Please provide an option for circumstances where the mitigation may be
provided in the land area outside the drainage area for the first receiving water,
at the discretion of the permittees.
Example Supporting Reasons: Without clarification regarding scale, this
standard is unclear and difficult to understand. In many cases, the drainage
area for the first receiving water will be very small (one acre of less), thus
severely limiting mitigation options. It is appropriate and necessary to allow the
MS4 permittees to allow mitigation, at their discretion, in the land area outside
the drainage area for the first receiving water.
52. Permit Section: Part III.E.5.a.3.b. (page 20 of 45)
(b) Mitigation projects must involve the creation of new structural treatment
BMPs or the retrofit of existing structural BMPs
Statement of Action: Please revise this section to provide for the use of nonstructural BMPs to be used as mitigation; including strategies such as buffers,
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higher levels street sweeping, open or green space, Audubon standards for golf
courses, and others, at the discretion of the permittees. Please provide
definitions for the terms “non-structural BMPs” and “structural BMPs”.
Example Supporting Reasons: There will be cases where non-structural BMPs
will be appropriate and cost-efficient options for mitigation. The MS4 permittees
should have the flexibility to use these options, at their discretion.
53. Permit Section: Part III.E.5.a.3.d. (page 20 of 45)
(d) Mitigation projects shall be completed within 12 months after the initiation of
the original construction activity
Statement of Action: Please change “12 months” to “18 months”.
Example Supporting Reasons: 18 months is a more appropriate and reasonable
time period to allow for the completion of mitigation projects. Given the time
needed to identify and arrange for a mitigation projects combined with the
seasonal nature of much of the mitigation project work, 12 months is not a
sufficient amount of time for completion of these projects.
54. Permit Section: Part III.E.5.a.4.a. (page 20 of 45)
The maintenance agreement or other legal mechanism shall include provisions
that, at a minimum:
(a) Allows the permittee to conduct inspections of BMPs not owned or
operated by the permittee, perform necessary maintenance, and assess costs
for those BMPs when the permittee determines that the owner or operator of
that BMP has not conducted maintenance adequate to meet the goals of this
permit
Statement of Action: Please provide for alternatives to the items currently listed in
this section. Provide for other options, including further measures to compel
the owner or operator of the BMP to conduct the appropriate maintenance.
Example Supporting Reasons: Some cities do not wish to include these options
as part of their Regulatory Mechanisms. The goals of this section can be
achieved through other options, including additional measures to compel the
owner/operator to comply and perform necessary maintenance. This draft
permit section is an inappropriate infringement on local regulatory discretion.
55. Permit Section: Part III.E.5.a.4.a. (page 20 of 45)
The maintenance agreement or other legal mechanism shall include provisions
that, at a minimum:
(a) Allows the permittee to conduct inspections of BMPs not owned or
operated by the permittee, perform necessary maintenance, and assess costs
for those BMPs when the permittee determines that the owner or operator of

55

that BMP has not conducted maintenance adequate to meet the goals of this
permit
Statement of Action: Please clarify the term “goals of this permit”.
Example Supporting Reasons: The goals of this permit are not stated in this
permit.
56. Permit Section: Part III.E.6.a. (page 21 0f 45)
Where any facility or operation contributes pollutants to stormwater runoff, the
permittee shall, to the MEP, design and implement BMPs that eliminate
exposure of stormwater to potential pollutants.
Statement of Action: Please revise the phrase “where any facility or operation
contributes pollutants to stormwater runoff” to read as follows: “where any
facility or operation owned and operated by the permittee contributes pollutants
to stormwater runoff”.
Example Supporting Reasons: The permittees should not be held responsible for
facilities or operations they do not own and operate.
57. Permit Section: Part III.E.6.a. (page 21 0f 45)
Where any facility or operation contributes pollutants to stormwater runoff, the
permittee shall, to the MEP, design and implement BMPs that eliminate
exposure of stormwater to potential pollutants.
Statement of Action: Please revise the phrase “eliminate exposure of
stormwater to potential pollutants” to “have the ultimate goal of preventing or
reducing pollutant runoff from municipal operations” as per federal rule at 40
C.F.R. part 122.34(b)(6)(i).
Example Supporting Reasons: The phrase “eliminate exposure” adds a new,
different, and inappropriate standard to this permit (beyond MEP).
58. Permit Section: Part III.E.6. (page 21 of 45)
6. Pollution Prevention/Good Housekeeping For Municipal Operations
Existing permittee’s shall continue to develop and implement, and new
permittee’s shall develop and implement, an operation and maintenance
program designed to prevent or reduce the discharge of pollutants from
permittee owned and/or operated facilities and operations.
Statement of Action: Please provide specific example to clarify the meaning of
the term “facilities and operations”.
Example Supporting Reasons: Without such examples, understanding this term
and compliance with this permit section is difficult.
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59. Permit Section: Part III.E.6.b.1.a. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(a) Areas where dumpsters or other trash containers are located
Statement of Action: Please revise or delete the term “other trash containers”.
Example Supporting Reasons: Every city owns and maintains very large
numbers of trash containers, both indoors and outdoors. Those numbers make
this provision an unreasonable burden on the MS4s.
60. Permit Section: Part III.E.6.b.1.c. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(c) Areas where loading or un-loading of potential pollutants occur
Statement of Action: Please revise the term “potential pollutants”.
Example Supporting Reasons: This term is far too broad for use in this context.
61. Permit Section: Part III.E.6.b.1.g. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(g) The proper cleaning of maintenance equipment, building exteriors, trash
containers and the disposal of associated waste and wastewater
Statement of Action: Please delete the word “proper”. Please revise the term
“trash containers”, as per item 59 above.
Example Supporting Reasons: The word “proper”, in this context, is vague and
too broad. Please see the earlier comment on “trash containers” above.
62. Permit Section: Part III.E.6.b.1.h. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(h) The proper use, storage, and disposal of chemicals
Statement of Action: Please revise the word “chemicals”.
Example Supporting Reasons: The definition of this word is far too broad to be
useful in this context. Water is a chemical (H2O).
63. Permit Section: Part III.E.6.b.2. (page 22 of 45)
(2) Inspections and Maintenance
(a) Inspections
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The permittee shall conduct inspections of structural stormwater management
facilities to determine structural integrity, effectiveness, proper function and
maintenance needs.
Statement of Action: Please clarify the meaning of the phrase “structural
stormwater management facilities”. If the meaning of this phrase includes
BMPs, please state this in the permit.
Example Supporting Reasons: Without clarification, this term is confusing.
64. Permit Section: Part III.E.6.b.2.a.1. (page 23 of 45)
a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
c) Infiltration, filtration, and bio-retention BMPs mapped in accordance with
Part III.D.1.e
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: For the items listed in sections a through d above in the
draft permit, please provide estimates of the numbers of each type of items that
the MPCA believes a typical city owns and operates.
Example Supporting Reasons: The MS4 permittees need these estimates to
determine whether the provisions of this section impose an inappropriate
burden on the MS4 permittees.
65. Permit Section: Part III.E.6.b.2.a.1. (page 23 of 45)
a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
c) Infiltration, filtration, and bio-retention BMPs mapped in accordance with
Part III.D.1.e
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: For the items listed in sections a through d below in the draft
permit, please revise the inspection frequency for these items to once every
permit term (5-year permit cycle). Please provide for more frequent inspections,
at the permittee’s discretion, if complaints or problems indicate that a greater
frequency is appropriate.
Example Supporting Reasons: This frequency is sufficient and cost-effective.
The suggested revision allows for more frequent inspections, if needed and
appropriate.
66. Permit Section: Part III.E.6.b.2.a.1.d. (page 23 of 45)
d) All flow control structures that are part of the permittee’s small MS4
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Statement of Action: Please clarify the term “flow control structures”. Please
provide a list of examples.
Example Supporting Reasons: Without clarification, this term is confusing.
67. Permit Section: Parts III.E.6.b.2.a.1.e. & f. (page 23 of 45)
e) A sufficient number of constructed ponds and constructed wetlands (as
inventoried in accordance with Part III.D.2) such that each device is inspected
at least once during the permit term and
f)
A sufficient number of outfalls such that each outfall is inspected at least
once during the permit term. These inspections may be combined with the
outfall inspection requirements of Part III.E.3 (illicit discharge detection).
Statement of Action: Please put these sections in a separate part of the permit
that is appropriate for their frequency schedule.
Example Supporting Reasons: This revision will make the draft permit more
readable and clear.
68. Permit Section: Part III.E.6.b.2.a.2.b. (page 23 of 45)
2) A minimum of one quarterly inspection of:
a) All stockpile areas (e.g., de-icing materials, street sweepings, snow, etc.),
that are owned and/or operated by the permittee
b) All storage and material handling areas that are owned and/or operated by
the permittee
Statement of Action: Please revise the phrase “all storage and material handling
areas”.
Example Supporting Reasons: This phrase is far too broad for this context. The
number of such areas that a typical city owns and operates is very large.
69. Permit Section: Part III.E.6.b.2.b.1. (page 23 of 45)
1)
Routine maintenance (e.g., vegetation management, debris or trash
removal, sediment removal, etc.). Routine maintenance SOPs must also
include proper disposal of all waste removed from the small MS4, specifically
addressing proper disposal methods of sediment removed from all sedimentcapturing BMPs. Sediment removed from the small MS4 shall be managed
consistent with “Managing Dredged Materials in the State of Minnesota”
guidance published by the Agency
Statement of Action: Please delete the portion of this section that references the
“Managing Dredged Materials in the State of Minnesota” guidance.
Example Supporting Reasons: It is not appropriate to incorporate guidance
material into a permit through direct reference.
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70. Permit Section: Part III.E.6.b.2.c. (pages 23 and 24 of 45)
(c) Inspection and Maintenance Frequency Adjustments
If patterns of maintenance become apparent after two years of inspections
conducted in accordance with the requirements above, the permittee may
adjust the frequency of inspections as follows:
1) If maintenance or sediment removal is required as a result of each of the
first two annual or quarterly inspections, the frequency of inspections shall be
increased as needed to prevent carry-over or washout of pollutants from BMPs
or stored materials, to reduce the discharge of pollutants to stormwater.
2) If maintenance or sediment removal is not required as a result of the first
two annual or quarterly inspections, the permittee is authorized to reduce the
frequency of inspections to once every two (2) years, and every other quarter,
respectively.
Statement of Action: Please provide language in the draft permit allowing the
permittees to use their inspection records under the 2006 permit to determine
the inspection frequencies under this permit.
Example Supporting Reasons: This is appropriate and cost-effective. This
provision needs to be included in permit language, rather than guidance.
71. Permit Section: Part III.E.6.b.2.c.1. (page 24 of 45)
1) If maintenance or sediment removal is required as a result of each of the
first two annual or quarterly inspections, the frequency of inspections shall be
increased as needed to prevent carry-over or washout of pollutants from BMPs
or stored materials, to reduce the discharge of pollutants to stormwater.
Statement of Action: Please provide an amount threshold for sediment removal.
Example Supporting Reasons: As written, this section creates an incentive for a
permittee to not remove small amounts of sediment. This is an unintended and
undesirable consequence of the current draft permit language.
72. Permit Section: Part III.E.6.b.3. (page 24 of 45)
The assessment process shall include procedures that incorporate the following
data collection components:
(a) Calculation of the stormwater volume flowing to the BMP based on factors
within the watershed including the watershed area, impervious cover, soil
types, and land use
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
(c) Whether the inlets and outlets of the BMP are pipes or an open channel
and the diameters of any pipes
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(d) The flow path of stormwater through the BMP related to the distance and
position of the inlet(s) and outlet(s)
(e) Whether there is a fore-bay, sediment basin, or stilling basin at the inlet to
the BMP
(f) The percentage of the permanent pool surface area which is covered by
aquatic vegetation
(g) Whether the BMP is a single or multiple pond/wetland design
(h) Whether the BMP intersects the local ground water table
Statement of Action: Please provide an estimate of the cost to fulfill the MPCA’s
expected data & information collection, calculation, geometric analysis, and
documentation processes for all the listed items in this section.
Example Supporting Reasons: Without this estimate, the MS4 permittees cannot
evaluate the burden placed on them by this permit section. Where the
estimated cost for compliance may be significant, it is reasonable to request
that the MPCA provide this estimated cost. The MS4 cities are concerned that
the cost may be immense.
73. Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
Statement of Action: Please provide information about the methodology that the
MPCA expects each permittee to use to calculate the permanent storage
volume on every constructed pond and constructed wetland.
Example Supporting Reasons: Without this information, the MS4 permittees
cannot accurately determine the burden placed on them by this permit section.
Without this information, the permittees do not have sufficient information to
achieve permit compliance.
74. Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
Statement of Action: Please provide information about the methodology that the
MPCA expects each permittee to use to calculate the temporary water quality
storage volume on every constructed pond and constructed wetland.
Additionally, please provide an explanation of how the storage volume between
the normal water level and the overflow spillway elevation in a typical
constructed stormwater pond or wetland affects water quality.
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Example Supporting Reasons: Without this information, the MS4 permittees
cannot determine the burden placed on them by this permit section. Without
this information, the permittees do not have sufficient information to achieve
permit compliance. The temporary storage volume of a typical constructed
stormwater pond or wetland serves only flood control and/or rate control
functions. If this volume does not serve water quality functions, estimating and
recording these volumes is a waste of the permittees’ staff time and resources.
75. Permit Section: Part III.E.6.b.3.d. (page 24 of 45)
(d) The flow path of stormwater through the BMP related to the distance and
position of the inlet(s) and outlet(s)
Statement of Action: Please delete this section.
Example Supporting Reasons: It is wasteful and inappropriate to require every
MS4 to determine all the flow paths of stormwater between every inlet and
outlet of constructed ponds and wetlands.
76. Permit Section: Part III.E.6.b.3.f. (page 24 of 45)
(f) The percentage of the permanent pool surface area which is covered by
aquatic vegetation
Statement of Action: Please delete this section.
Example Supporting Reasons: It is wasteful and inappropriate to require this
determination for every constructed pond and wetland. The extent of surface
area coverage by aquatic vegetation does not affect water quality. The permit is
not specific about when, in the year, this determination must be made.
77. Permit Section: Part III.E.6.b.3.h. (page 24 of 45)
(h) Whether the BMP intersects the local ground water table
Statement of Action: Please delete this section.
Example Supporting Reasons: It is wasteful and inappropriate to require this
determination for every constructed pond and wetland.
78. Permit Section: Part III.E.6.b.4. (page 25 of 45)
(4) Employee Training
The permittee shall develop and implement a training program for employees
whose job function is related to compliance with this permit. The program shall
include a schedule that establishes training at least annually and shall include
recurring training for employees as needed to address changes in procedures,
techniques, or requirements.
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Statement of Action: Please revise this section to provide the flexibility so that the
permittees may tailor their training programs to the job functions of each
employee.
Example Supporting Reasons: It is not appropriate or necessary for the training
for every employee to include all the items listed under Parts III.E.6.b.4.b.1.
through 5.
79. Permit Section: Part III.E.6.b.5.a. (page 25 of 45)
(5) Operation and Maintenance Program Documentation
The permittee shall document the following information as part of this program:
(a) Sediment dredging activities
Statement of Action: Please revise this section to include a size threshold to
trigger the requirements in this section.
Example Supporting Reasons: These requirements are not appropriate or
necessary for small dredging projects.
80. Permit Section: Part III.E.6.b.5.c. (page 26 of 45)
(c) Employee training events, including a list of topics covered, dates of each
event, and number of attendees for each event
Statement of Action: Please revise this section to include a much broader range
of training options beyond “events”.
Example Supporting Reasons: There are many types of training options that are
not events.
81. Permit Section: Part III.E.6.F.c. (page 26 of 45)
F. Stormwater Management Program (SWMP) Modification Requirements
1. The Commissioner may require the permittee to modify the SWMP as
needed, in accordance with the procedures of Minn. R. ch. 7001, and may
consider the following factors:
a. Discharges from the storm sewer system are impacting the quality of waters
receiving the discharges
b. More stringent requirements are necessary to comply with state or federal
regulations
c. Additional conditions are deemed necessary to comply with the goals and
requirements of the Clean Water Act or water quality standards
Statement of Action: Please replace the words “comply with the goals and
requirements of the Clean Water Act or water quality standards” with “protect
water quality”.
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Example Supporting Reasons: This would match language form the recent
Minneapolis and Saint Paul MS4 permits and align with recent court rulings.
82. Permit Section: Part IV.B. (page 27 – 33 of 45)
Statement of Action: Please clarify the meaning of the terms “Year 1”, “Year 2”,
and etc. throughout this section. Please coordinate these terms with the cities’
budgeting process. Please also coordinate these terms with the date of
discharge authorization.
Example Supporting Reasons: MS4 cities cannot, in a fiscally responsible
manner, make budget commitments until they are authorized to discharge. An
initial suggestion is as follows:
a. If the permittee’s date of discharge authorization is within the first three
months of a calendar year, Year 1 shall be the calendar year of the
permit’s effective date. This will provide sufficient time for MS4 cities to
plan and budget for the program implementation expenses they will incur
in Years 2 through 5. If the permittee’s date of discharge authorization is
January, February, or March 2012, Year 1 would be 2012. If the
permittee’s date of discharge authorization is January, February, or
March 2013, Year 1 would be 2013.
b. If the permittee’s date of discharge authorization is in the last nine
months of a calendar year, Year 1 shall be the following calendar year.
City planning and budgeting for implementation could not be done within
the same calendar year if the permittee’s date of discharge authorization
is this late in the year. If the permittee’s date of discharge authorization
is between April and December 2012, Year 1 would be 2013. If the
permittee’s date of discharge authorization is between April and
December 2013, Year 1 would be 2014.
83. Permit Section: Appendix A (page 37 of 45)
If the small MS4 discharges to an impaired water for which a USEPA-approved
TMDL includes a WLA(s) for that small MS4, the WLA is a discharge
requirement for the permittee. The permittee shall demonstrate continuing
progress toward meeting that WLA.
Statement of Action: Please revise this section to provide for the following
circumstance:
An MS4 has implemented all the appropriate measures to meet a WLA
from an approved TMDL and has achieved the WLA in its stormwater
discharges. For reasons beyond the control of the MS4, the receiving
water is still impaired and is not delisted, and the WLA is not modified.
The MS4 will maintain all the measures it implemented to meet the WLA, but it
should not be expected to “demonstrate continuing progress toward meeting
the WLA”. The requirements for schedules and documentation should be
significantly reduced under this circumstance.

64

Example Supporting Reasons: The circumstance listed above is expected to
occur in multiple TMDLs. Provisions should be made for reasonable permit
requirements for this circumstance. Other predictable circumstances should
also be discussed and considered, in cooperation with the MS4 cities.
84. Permit Section: Appendix A, Part A.1. (page 37 of 45)
A. Schedules
1. For each applicable WLA approved prior to the permittee’s authorization to
discharge stormwater under this permit, the permittee shall comply with Part B
of this Appendix no later than 12 months after the permittee is authorized to
discharge stormwater under this permit.
Statement of Action: Please change the compliance schedule of 12 months after
permittee authorization to 24 months.
Example Supporting Reasons: In cases where a TMDL has just recently been
approved, the schedule in the draft permit would require compliance by the
MS4s very close to the possible release of the TMDL Implementation Plan. If
the TMDL Implementation Plan release is delayed beyond the intended time of
12 months after the approval of the TMDL, this schedule would require
compliance by the MS4s before the completion of the TMDL Implementation
Plan.
85. Permit Section: Appendix A, Part A.2. (page 37 of 45)
2. For each applicable WLA approved after the permittee is authorized to
discharge stormwater under this permit, the permittee shall comply with Part B
of this Appendix no later than 12 months after approval of the WLA.
Statement of Action: Please change the compliance schedule of 12 months after
approval of the TMDL to 24 months.
Example Supporting Reasons: The schedule in the draft permit would require
compliance by the MS4s very close to the possible release of the TMDL
Implementation Plan. If the TMDL Implementation Plan release is delayed
beyond the intended time of 12 months after the approval of the TMDL, this
schedule would require compliance by the MS4s before the completion of the
TMDL Implementation Plan.
86. Permit Section: Appendix A, Part B.1. (page 37 of 45)
B. Documentation - The permittee shall:
1. List all existing BMPs to be applied to each applicable WLA. The list shall
also include any BMPs specifically outlined for the small MS4 in the TMDL
report.
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Statement of Action: Please provide the MPCA’s estimate of the number of
BMPs in a typical MS4 city for which the requirements of this section would
apply. Please provide the MPCA’s estimate of the cost to collect and list the
required information for a typical MS4 city.
Example Supporting Reasons: This information is needed for MS4 permittees to
estimate the cost and burden of compliance with this permit. The MS4 cities are
concerned that the number of BMPs and, therefore, the cost for compliance will
be significant.
87. Permit Section: Appendix A, Part B.3. (page 37 of 45)
3. During the required Annual Assessment in Part IV.A, up-date the estimated
cumulative reductions in loading for each pollutant of concern associated with
an applicable WLA.
Statement of Action: Please explain the methods the MPCA expects each MS4
permittee to use to estimate the “cumulative reductions in loading for each
pollutant of concern”. Please indicate whether and when the MPCA will provide
sufficient guidance to link all the types of BMPs required and/or promoted by
this permit to corresponding estimated load reductions.
Example Supporting Reasons: For many of the types of BMPs required and/or
promoted by this permit, there are not any widely-accepted methods to
estimate the resulting load reductions.
88. Permit Section: Appendix B. (page 38 of 45)
Requirements for Chemical Treatment of Stormwater for Phosphorus Removal
If the activity of chemically treating stormwater to remove phosphorus occurs
within the permittee’s small MS4
Statement of Action: Please see Comment # 7.
GENERAL COMMENTS
89. Permit Section: N/A
Statement of Action: At multiple locations in the new draft permit, there are the
following phrases:
• existing permittees,
• existing permit,
• existing Regulatory Mechanism, or
• existing SWMP
Please revise these phrases throughout the draft permit.
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Example Supporting Reasons: These phrases have meaning now, when this
permit is in draft form and not yet issued. Upon issuance, the meaning of these
phrases will change completely.
90. Permit Section: N/A
Statement of Action: Please correct the word “permittees’ ” to “permittees”
throughout the draft permit where appropriate.
Example Supporting Reasons: Correct errors
91. Permit Section: N/A
Statement of Action: Please change the name and acronym of the proposed
StormWater Management Program (SWMP). Please use the term and acronym
used under the 2006 permit: StormWater Pollution Prevention Program
(SWPPP).
Example Supporting Reasons: The acronym SWMP is currently widely used by
cities in the context of stormwater management and water planning. The
introduction of this name and acronym in this permit will cause significant
confusion for many of the permittees. The term Stormwater Pollution
Prevention Program and acronym SWPPP are preferable because the MS4
cities have become accustomed to them. The term “storm water pollution
prevention program” is a minimum requirement for an MS4 permit under MN
Rule 7090.1040. This term is also include in MN Rule 7002.0254. Using the
name StormWater Pollution Prevention Program and the acronym SWPPP will
provide continuity for the stormwater permitting program at the state and local
levels.
92. Permit Section: N/A
Statement of Action: Please revise the use of the word “swale” throughout this
permit, or provide additional clarification as to its meaning.
Example Supporting Reasons: The term “swale” has many meanings in the
context of site grading and stormwater; ranging from sideyard and backyard
depressions designed to convey very small amounts of stormwater to carefully
designed and constructed BMPs intended to provide infiltration and/or filtration
of stormwater. In the case of sideyard and backyard depressions, a single MS4
city may have thousands of such “swales”. The time and effort to map,
document, or report on such “swales” would be significant and pointless.
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93. Permit Section: N/A
Statement of Action: Please clarify the definition of the word “outfall” throughout
the permit.
Example Supporting Reasons: The definition of the word “outfall” provided in the
draft permit is not sufficiently clear. In particular, the term “receiving waters” is
open to multiple interpretations. The definition of the word “outfall” is extremely
important. Depending on exactly how the word is defined, an MS4 city may
have 6 or 600 outfalls.
94. Permit Section: N/A
Statement of Action: Please clarify the term “constructed wetlands” throughout
the permit.
Example Supporting Reasons: Just as “natural ponds” may have stormwater
discharged to them from pipes and ditches that are part of the MS4, “natural
wetlands” (distinguished from “constructed wetlands”) may have stormwater
discharged to them via the MS4. The term “constructed wetlands” should be
defined as wetlands constructed and operated for water quality treatment, and
distinguished from natural wetlands.
95. Permit Section: N/A
Statement of Action: G.
Please provide a complete list of the:
• submittal documents, and
• items and documents that the MPCA intends to be produced and
summarized or submitted as part of the annual reporting process, and
• items and documents that the MPCA intends should be produced by the
permittees and made available during a permit audit or other program
review, under the provisions of this permit. Please provide a schedule for
when each item and document is required to be completed and
submitted by the permittees. Please provide an estimate of the cost to
the permittees to generate these items and documents.
Example Supporting Reasons: These items are information that the permittees
need in order to evaluate, respond to, and comply with the draft permit.
96. Permit Section: N/A
Statement of Action: Please revise the use of the terms “facilities” and “BMPs” in
the permit section for MCM 6, Pollution Prevention/Good Housekeeping.
Example Supporting Reasons: As written, these terms are very confusing. In
some cases, inspections are required for BMPs and, in others, inspections are
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required for facilities. Under common usage, a maintenance garage is a facility
and a pond is a BMP. This does not appear to be the intent as the section is
currently written. It is unclear whether other components of the MS4 should be
considered to be BMPs, facilities, or both.
97. Permit Section: N/A
Statement of Action: Please provide definitions for the words “pipes”, “ditches”,
and “swales” as they are used throughout the draft permit. Please work with the
regulated parties in developing these definitions.
Example Supporting Reasons: Clear understandings of these words are
essential for compliance with this permit. The definitions for these words will
have a significant impact on the scope and burden of this permit for the
regulated parties. The regulated parties have operations experience and
expertise that should be drawn on in the development of these definitions.
98. Permit Section: MCM 4
Statement of Action: Under MCM 4, this draft permit appears to require that MS4
permittees create local construction site regulatory programs that completely
duplicate the State construction site permitting program (“that is at least as
stringent as the Agency’s CGP”). Eliminate these requirements.
Example Supporting Reasons: The approach for MCM4 under the Draft Permit is
a significant new regulatory burden for the cities. MPCA is already responsible
for permitting and enforcement under its CGP, receives funding for that work,
and should retain the responsibility or turn over the funding. MPCA should
relieve local MS4s of any responsibility to adopt or enforce MPCA’s CGP..
99. Permit Section: N/A
Statement of Action: Please provide additional information about the new MS4s
that may be regulated under the Draft Permit at any time during its effective
period. Please address the following items in your response to these
Comments:
• Under what circumstances will new permittees be designated as
MS4s? What criteria will be used?
• At what point will new permittees be informed of their designation as
MS4s? Please provide this information for each designation criterion.
• For MS4s that MPCA knows may be regulated under this Draft Permit
(within 5 years of its anticipated effective date) notify these entities that
they may be so regulated and then restart the forty-five day notice and
comment period.
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Example Supporting Reasons: New MS4s will be regulated under this new draft
MS4 permit. If the MPCA knows of entities that will be new MS4s in the
foreseeable future, the Agency must notify these entities of the new draft MS4
permit and provide them with an opportunity to review and comment on the new
draft MS4 permit.
100. Permit Section: N/A
Statement of Action: Please revise the entire draft permit to significantly reduce
the number and extent of changes from the 2006 MS4 general permit.
Example Supporting Reasons: The MPCA has not demonstrated or reported on
program gaps or insufficiencies that justify the number or extent of changes
between the 2006 permit and this draft permit. MPCA should complete the
following work before significantly changing the MS4 permit:
• Review all the annual reports submitted under the 2003 and 2006 MS4
permits and summarize the findings
• Review the nondegradation submittals under the 2006 permit, and
summarize the findings
• Complete MS4 program audits of a statistically significant number of
and variety of small MS4s and summarize the findings
• Proposed and adopt rules to address new requirements MPCA finds
are needed to the small MS4 stormwater program just as EPA is doing
for its MS4 program
101. Permit Section: N/A
Statement of Action: Please clarify and expand information about the Maximum
Extent Practicable (MEP) standard that applies to this entire permit. Please
make it clear that the MEP standard applies to all aspects of the permit, and not
just the SWMP. Please address MEP before page 10 of the draft permit.
Please make it clear that the MEP standard applies to all the measures
required in Appendix A. Please make it clear that the MEP standard applies to
reporting, documentation, inventories, assessments, and every other
requirement listed in the draft permit.
Example Supporting Reasons: The Federal Rule includes the following text:
“Maximum extent practicable (MEP) is the statutory standard that establishes
the level of pollutant reductions that operators of regulated MS4s must
achieve.” This is the fundamental standard that applies to all aspects and
requirements of the MS4 permit. This must be made clear in the permit.
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102. Permit Section: MCM 4
Statement of Action: Please respond to the following statement:
In seeking to determine the appropriate level of program development for
construction site stormwater runoff control, the MS4 permittees will look to the
State permitting program, especially in light of the permit requirement that the
permittees establish a regulatory mechanism that “is at least as stringent as the
Agency’s General Permit to Discharge Stormwater Associated with
Construction Activity”. In developing an acceptable local program, it is
reasonable to match multiple aspects of the State permitting program,
including:
• Relationship of number of FTEs for staff to perform site visits and
inspections to the number of active construction sites
• Number and frequencies of site visits and inspections
• Percentage of active construction sites with permit and program coverage.
Example Supporting Reasons: It appears to be reasonable that the MS4 look to
the State construction site program as guidance in developing their local
programs. Matching the relationships, numbers, frequencies, and percentages
listed above should be sufficient to develop an adequate local program. If the
MPCA believes this is not the case, please provide an explanation as to why
matching these program parameters is not sufficient.
103. Permit Section: N/A
Statement of Action: Please revise the draft permit to provide for waivers from
the requirements of and coverage under the MS4 general permit as per 40
C.F.R. § 122.32.c., d., and e.
Example Supporting Reasons: The federal rule provides for waivers in specific
circumstances. The draft permit should be aligned with the federal rule and also
provide for those waivers.
6.

Conclusion

The Draft Permit imposes a host of new expensive and burdensome
requirements on small MS4s. It does so in the absence of any formal assessment of
the efficacy of the existing permit and in the absence of audits of a statistically
significant number of small MS4s. There is no evidence that the existing system is
broken and needs to be fixed. In addition, because the MPCA did not work with the
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MS4s to draft the permit provisions, the requirements in the Draft Permit exhibit a true
lack of any understanding of the practical realities of managing a small MS4.
LMC asks that MPCA take the requested actions set forth in this submittal. LMC
further requests that MPCA consider the general and specific comments raised in this
submittal and the City of Rochester’s submittal and revise the Draft Permit. Finally,
LMC respectfully requests that MPCA hold a contested case hearing to understand and
address the serious issues raised on the compliance costs for the Draft Permit and
whether permit conditions meet the MEP standard for all permittees.
Dated: July 15, 2011.
GRAY, PLANT, MOOTY, MOOTY &
BENNETT, P.A.

By:

______
Nancy Quattlebaum Burke
Attorney No. 0161044
500 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
Telephone: 612-632-3029

Attorneys for The League of Minnesota
Cities and its Minnesota Cities Stormwater
Coalition
GP:2999162
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minnesota inter-county association
161 st. anthony ave. · suite 850 · st. paul, minnesota 55103· (651) 222-8737·fax (651) 222-8747
internet: www.mica.org · e-mail: mail@mica.org

anoka benton blue earth·carver·dakota·olmsted·rice·st. louis·scott·sherburne·stearns·washington·winona

July 13, 2011

Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St, Paul, Minnesota 55155-4194
Dear Mr. Duncanson:
I am writing with comments on the proposed NPDES/SDS General Permit for Small Municipal Separate
Storm Sewer Systems. I do want to express my concern about cutting off comments on July 15 since the
state shutdown has resulted in lack of access to the agency’s web site, the proposed permit and related
materials. It is difficult to make comments of something that is not being disseminated at this time.
My organization feels the proposed permit goes far beyond what is necessary to meet EPA requirements.
Further, the agency’s own monitoring shows a decline in all monitored pollutants except nitrates, which
are largely attributable to agricultural runoff. Consequently, the need for more stringent standards is
simply not evident. The proposed permit is overly burdensome, redundant with other efforts and not
cost effective given the likely results. On the other hand, I do want acknowledge it does provide added
flexibility to inform and gather input from the public. But on balance, it goes far beyond what
regulation is necessary to meet EPA guidelines.
Our more specific concerns are as follows:
1. The proposed permit makes no distinction between those permittees with land use regulatory
powers and those without it. County permittees are powerless to effect many of the proposed
permits requirements in urban areas because the cities, not counties, are the land use regulators
within those areas.
Two general permits - one being a permit for municipalities that have land use control in urbanized
areas, and another for other nontraditional MS4s (such as transportation authorities) – would be a
remedy for this
2. The proposed permit does not make it clear that roadway “mill and overlay projects” are not a
“construction activity or “redevelopment” that requires reductions in stormwater discharge
volume, total suspended solids (TSS) and total phosporous.

While agency staff has provided assurances that mill and overlay projects would not be considered a
construction activity or redevelopment requiring new abatement measures, the proposed permit is unclear
on that point. That needs to be remedied.
3. The required mapping of all pipes, ditches and swales including stormwater flow direction, all
outfalls including those of less thant 24 inches and the areas that drain to those outfalls is
extraordinarily burdensome to transporation authorities like counties.
This requirment is far more expansive than federal rules and is extraordinarily expensive. It does nothing
to reduce the discharge of pollutants. It is also redundant with existing surveys of as-built systems and
drawings of constructed stormwater systems.
4. The new requirments relating to stormwater discharge volume are not required by the EPA nor
is it demonstrated that it will reduce pollution to the maximum extent practicable (MEP)
The EPA does not define stormwater dischage volume as a pollutant. Further there is no documentation
that past reliance on best management practices are not and will not be adequate to achieve reductions to the
MEP.
5. The required use of structural BMP’s for post-construction stormwater mitigation when the
permittee cannnot meet the TSS and /or phosporous standards is unduly restrictive.
This restriction is needlessly costly. If nonstructural BMP’s will provide similar results in pollution
reduction, why are they beeing precluded?
6. The absence of defined standards or criteria for the MEP is of substantial concern. Adding to
that concern is the statement, “The USEPA envisions application of the MEP standard as an
iterative process.”
Permittee need to know the objective standards or criteria they must meet. The subjectiveness of the MEP
as currently in the proposed permit does not meet that condition. The suggestion that the MEP will
constantly be ratched up is simply unacceptable. The standard or criteria should be establihed at the outset
and remain constant.
Thank you for the opportunity to comment of the proposed permit. Please contact me at 612-759-9442 or
at keithc@mica.org if you have questions about our concerns.

Sincerely,

Keith E. Carlson,
Executive Director

MnDOT Comments for Public Notice for the National Pollution Discharge Elimination System/
State Disposal System General Permit for Small Municipal Separate Storm Sewer Systems and
the Public Notice for the Municipal Separate Storm Sewer Systems and the Public Notice for
the Municipal Storm Water Management Program Public Notice Process.

Non-Stormwater Discharges
Permit Section: Part I.A.2.
This permit authorizes the following non-stormwater discharges to enter a small MS4
provided the permittee of that small MS4 has conducted an assessment and found the
discharges not to be significant contributors of pollutants to that small MS4: water line
flushing, landscape irrigation, diverted stream flows, rising groundwaters, uncontaminated
groundwater infiltration (as defined in 40 CFR §35.2005(b)(20), uncontaminated pumped
groundwater, discharges from potable water sources, foundation drains, air condition
condensation, irrigation water, springs, water from crawl space pumps, footing drains, lawn
watering, individual residential car washing, flows from riparian habitats and wetlands,
dechlorinated swimming pool discharges, street wash water, and discharges or flows from fire
fighting activities.
Concern:
This language is subtly, yet substantially different than 40 CFR §122.34(b)(ii) and the current permit
language. This federal regulation required addressing these categories of non-stormwater discharges
“only if” the permittee identified them as significant contributors of pollutants. The proposed language
appears to presume that the sources are significant contributors until such time as the permittee has
conducted a formal assessment proving they are not. Such a change now puts the burden of proving a
negative on the permittee. This will result in additional investigation and analysis to prove something
that federal regulations already recognize.
Recommended Change:
Remove the proposed language and utilize previous permit language consistent with 40 CFR §122.34
(b)(3)(iii) - address the following categories of non-storm water discharges or flows (i.e., illicit
discharges) only if you identify them as significant contributors of pollutants to your small MS4: water
line flushing, landscape irrigation, diverted stream flows, rising ground waters, uncontaminated ground
water infiltration (as defined in40 CFR §35.2005(20)), uncontaminated pumped ground water,
discharges from potable water sources, foundation drains, air conditioning condensation, irrigation
water, springs, water from crawl space pumps, footing drains, lawn watering, individual residential car
washing, flows from riparian habitats and wetlands, dechlorinated swimming pool discharges, and street
wash water (discharges or flows from fire fighting activities are excluded from the effective prohibition
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against non-storm water and need only be addressed where they are identified as significant sources of
pollutants to waters of the United States).
Permit Section: Part I.B.1.
Non-stormwater discharges, except those described in Part 1.A.2. Non-stormwater discharges
that are not authorized to be discharged to a small MS4 regulated by this permit include, but
are not limited to: combined sewer overflow, noncontact cooling water, sewage, wash water,
scrubber water, spills (as defined in Minn. Stat. §115.061), oil, hazardous substances, fill,
commercial equipment/vehicle cleaning and maintenance wastewaters.
Concern:
Spills are an unanticipated event and should be satisfactorily handled by a SPCC Plan and/or involving
the State Department of Public Safety Duty Officer. Additionally, the PCA can be named in the SWPPP as
a partner to assist in such incidents.
The term “fill” is confusing when listed as a non-stormwater discharge. Fill is used for construction
activities (e.g. grading, soil stabilization). It is truly not a stormwater discharge and adding it to this list
does not change that fact. It could be an issue if fill is defined as “deposition of eroded material due to
stormwater runoff.” In this case, fill should be defined as an intentional placement of material, such as
soil, for the purposes of creating an upland area in waters of the US.
Recommended Change:
Please delete the word “spill” and delete or revise the word “fill”, to be more accurate, from the list of
non-stormwater discharges.

Permit Section: Part 1.B.a.
The following discharges or activities are not authorized by this permit:
When a United States Environmental Protection Agency (USEPA)-approved Total Maximum
Daily Load (TMDL) report includes a Waste Load Allocation (WLA) of zero for the pollutant of
concern for the small MS4.
Concern:
TMDL’s in Minnesota have been proposed with no WLA, 0.0 WLA (due to rounding), or 0 in low flows.
Considering these types of WLAs to be a zero discharge allocation for a permitted MS4 would be an
error, and should be corrected, instead of forcing the permittee into non- compliance with the permit.
Recommended Change:
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Clarify that these types of “zero” WLAs do not prohibit coverage, and that prohibition only occurs when
it is explicitly stated that the WLA is intended to allow no discharge.

Naming Responsible Parties
Permit Section: Part II.C.5.d.
A summary of the following information for each Minimum Control Measure outlined in Part
III.E.:
d. Individual (s) responsible for implementing and/or coordinating each component
of the Minimum Control Measure.
Concern:
The individual responsible for this portion of the permit may change due to turnover or changes within
the organization. Having the responsibility tied to one person could result in the need for revisions to
the SWMPs/SWPPPs.
Recommended Change:
Please change the requirement to state “position title” instead of “individual”.

Part III. General Comment
Spending time developing formal processes is not an effective use of resources, could subject us to
enforcement action, and does not allow flexibility in dealing with specific situations.

Partnerships
Permit Section: Part III A. Partnerships
In general, MnDOT believes that only partners who accept legal responsibility for compliance with
specific parts of the permit should be considered partners under this provision. To require all informal
arrangements and partnerships to be listed in a legal document may hinder the agency’s ability to create
future partnerships.

Permit Section: Part III.A.
The permittee is authorized under this permit to enter into partnerships with other entities on
the design, implementation, and enforcement of one or more requirements of this permit. If
the permittee enters into a partnership with another entity to meet one or more permit
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requirements, the permittee maintains legal responsibility for compliance with all terms and
conditions of this permit. If the permittee chooses to partner with another entity, the
permittee shall document as part of the SWMP the following:
1. Name of all entities with which agreements have been made
2. Start and end dates of all agreements
3. Specific details of agreements, including permit requirements all partners have agreed to
meet under the agreement
Concern:
MnDOT relies on many partners through various agreements and relationships to implement
stormwater management measures, including system construction and maintenance. All partners who
assist with, for example, the public participation and outreach responsibilities of the permit, would now
be required to be identified, and specific terms of the agreements reported. To document all who
provide some role in stormwater management would be an enormous and seemingly fruitless task, as
MnDOT is still responsible for compliance with the terms and conditions of the permit.
Recommended Change:
Only partners who agree to accept legal responsibility for compliance, with specific terms of the permit,
should be listed in the actual permit or related documents that are an enforceable part of the permit.

Enforcement Response Procedures
Permit Section Part III B. Regulatory Mechanism
MnDOT is not a municipality, and therefore, does not have the ability to adopt ordinances. If MPCA will
not offer a MS4 permit tailored to the Department of Transportation, the proposed permit needs to
make provisions for non-municipal permittees, who lack the authority of a municipality.
Permit Section Part III.C. Enforcement Response Procedures
MnDOT is not a regulatory agency, and therefore, does not have a formal system or process for
escalating permit non-compliance issues.
Permittees, especially non-municipal permittees, need flexibility in developing and implementing
Enforcement Response Procedures (ERPs). The permit should not force a rigidly prescriptive ERP, such
as with the requirement for timeframes. Each enforcement action is unique and may require a different
approach and timeline.
Permit Section: Part III.C.1.c.
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Escalated Enforcement Measures – The permittee shall employ at least two of the
enforcement tools below, to escalate enforcement responses where necessary to address
persistent non-compliance, repeat violations, or occurrences of environmental harm:
(1)
(2)
(3)
(4)
(5)
(6)

Citations (with fines)
Stop work orders
Withholding of plan approvals
Withholding of funds received through bonding
Withholding other authorizations (e.g., certificate of occupancy)
Other measures – The permittee may use other measures allowed under local
legal authorities

Concern:
Each enforcement action is unique and could require a different approach appropriate for the situation.
Permittees need flexibility in developing and implementing Enforcement Response Procedures,
including escalation measures. The permittee should be allowed flexibility to handle accordingly to
establish our own process.
Recommended Change:
Please remove this section on the grounds that it prescribes restrictive methods that will not always
work for the situations that MnDOT encounters.

Mapping and Inventory
Permit Section Part III. D.
The new proposed requirements go far beyond that prescribed by federal rules (see below) and the PAH
Inventory (H.F. 1231, Sec 16). Not only will the new mapping requirements be costly and time
consuming, but the new features required, such as ditch flow direction, will be impossible to keep
current. Flow direction can change over time from a number of factors (e.g., sediment deposition,
nearby development, and transportation system projects). With limited resources, spending time and
funds on onerous mapping requirements will require MnDOT to reduce or stop other clean water
efforts.
40 CFR 122.34 b3
(A) Develop, if not already completed, a storm sewer system map, showing the location of all outfalls
and the names and location of all waters of the United States that receive discharges from those
outfalls;
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Recommended Change:
Please limit new requirements to those mandated by federal rule or state statute.

Mapping Requirements: Outfalls
Permit Section: Part III.D.1.a.
New permittee’s shall develop, and existing permittee’s shall update, a storm sewer system
map that depicts the following:
a. Any pipes, ditches, and swales, including stormwater flow direction, that are part
of the permittee’s small MS4.
Concern:
It is not clear that there is a legitimate and rational justification for mandating that maps be updated
with flow direction for all ditches and swales. Furthermore, this mapping requirement goes beyond the
federal rule:
Federal Rule §122.34 (b)(3):
(3) Illicit discharge detection and elimination. (i) You must develop, implement and enforce a
program to detect and eliminate illicit discharges (as defined in 40 CFR §122.26(b)(2)) into
your small MS4.
(ii) You must:
(A) Develop, if not already completed, a storm sewer system map, showing
the location of all outfalls and the names and location of all waters of the
United States that receive discharges from those outfalls;
Recommended Change:
MnDOT, which is a non-municipal MS4, has ditches and swales along a high percentage of its
jurisdiction. This map update would be extremely difficult, given that MnDOT does not have updated
topography data for all ditches and swales. The estimated costs are
1. $100,000 for ditches where LiDAR data is feasible to automate initial
delineation. It will be much more expense if using LiDAR data is not feasible and
mapping requires surveys to determine location/flow direction of ditches.
2. $500,000 for field verification of LiDAR delineation
3. Additional resources to keep this mapping up to date
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(0.8 FTE to do data analysis, 4.0 FTE to do Field Review)
Please remove all of the following new mapping requirements from the proposed permit:
o
o
o
o
o
o

Flow direction of all pipes, ditches, and swales
Areas that drain to all outfalls, and create a unique ID for all outfalls
Streams, lakes, wetlands and within the jurisdiction that receive water
Grit chambers, sumps, floatable skimmers/traps, separators and other small BMPs
Infiltration, filtration and bio-retention BMPs
Constructed ponds and constructed wetlands

Permit Section: Part III.D.1.b.
New permittee’s shall develop, and existing permittee’s shall update, a storm sewer system
map that depicts the following:
b. All outfalls and areas that drain to those outfalls. Each mapped outfall shall be
assigned a unique identification (ID) number by the permittee and include an
associated latitude/longitude coordinate.
MPCA definition:
“Outfall” means the point source where a Municipal Separate Storm Sewer System
discharges from a pipe, ditch, or other discrete conveyance to receiving waters, or to
other Municipal Separate Storm Sewer Systems. It does not include diffuse runoff
or conveyances which connect segments of the same stream or water systems.
differs from the Federal definition
Federal definition:
40 CFR §122.26(b)(9):
Outfall means a point source as defined by 40 CFR 122.2 at the point where a municipal
separate storm sewer discharges to waters of the United States and does not include open
conveyances connecting two municipal separate storm sewers, or pipes, tunnels or other
conveyances which connect segments of the same stream or other waters of the United States
and are used to convey waters of the United States.
Concern:
The MPCA definition of “outfall” differs greatly from the Federal definition. The Federal definition allows
that interconnections between MS4’s are not “outfalls”.
It would be a very large expense to develop polygons of areas draining to all outfalls. MPCA should
determine if the benefit in meeting the permit requirement outweighs the expense to collect and
manage this data. Some outfalls may include contributing areas managed by other agencies, and
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MnDOT may not have any knowledge or control when their contributing drainage areas change over
time.

Recommended Change:
Please adopt the Federal definition (40 CFR §122.26(b)(9)) of “outfalls” throughout the proposed permit,
in order to alleviate confusion and to maintain consistency.

Permit Section: Part III.D.1.b.
New permittee’s shall develop, and existing permittee’s shall update, a storm sewer system
map that depicts the following:
b. All outfalls and areas that drain to those outfalls. Each mapped outfall shall be
assigned a unique identification (ID) number by the permittee and include an
associated latitude/longitude coordinate.
The term “areas” is too vague and goes beyond the requirements of the pond inventory legislation. This
is not the process that most permittees approach investigating an illicit discharge, and therefore, it will
not be a useful tool for the permittees. It would be more productive to map the outfalls as TMDLs are
designated, because the amount of mapping required in this proposed permit will be impossible to keep
up to date (see general mapping comment above).
Recommended Change:
Please delete the “areas that drain to those outfalls” mapping requirement.
Permit Section: Part III.D.1.d.
New permittee’s shall develop, and existing permittee’s shall update, a storm sewer system
map that depicts the following:
c. All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4

Concern:
Trends occur in BMP technologies as their effectiveness is measured in the field. The phrase “small
treatment BMPs” should adequately convey mapping requirements, but allow the flexibility of changing
technology. Also, we do not consider all of these devices in our system to be structural pollution control
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devices. We would request the language revert to the existing permit language which calls out
structural pollution control devices and then provides some possible examples – (grit chambers, etc.)
This would allow the Permittee to determine the functional classification of these devices. Existing
permit language is:
2) Structural pollution control devices (grit chambers, separators, etc., that are part of your system)
Recommended Change:
We request references to specific structures “grit chambers, sumps, floatable skimmers and traps,
separators” be removed from the permit language.

Public Education and Outreach
Permit Section: Part III.E.1a.5.
a. Identify the following for each priority area selected: (1) The target audience(s) involved
(2) Educational goals for each audience (e.g., increased awareness, increased
understanding, acquired skills, desired behavior change, etc.)
(3) Activities or actions that will take place to reach each educational goal for each
audience
(4) Activity implementation plans, including responsible department in charge, entities
responsible for given activities, and schedules and
(5) Performance measures with clearly defined baselines that will be used to assess
success in reaching the established educational goals.
Concern:
The terms “performance measures” and “clearly defined baselines” are technical marketing and
research terms, which implies a sophisticated level of data collection beyond the capabilities of the
permittees.
Recommended Change:
Please remove the phrases “performance measures” and “clearly defined baselines” and replace them
with similar phrases used within the Proposed Permit, such as “measurable goals” and “timelines”
Permit Section: Part III.E.1.e.
Have a mechanism to evaluate behavior change in the community resulting from the
implementation of the education program.
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The phrase “mechanism to evaluate behavior change” is a technical marketing and research term, which
implies a sophisticated level of data collection and behavioral/statistical analysis beyond the capabilities
of the permittees.
Recommended Change:
Please remove the term “mechanism to evaluate behavior change” and replace it with similar phrases or
terms used elsewhere in the proposed permit, such as “measurable goals” and “timelines”.

Outfall Prioritization
Permit Section: Part III.E.3.c.(1)Outfall prioritization. The permittee shall prioritize outfalls to be
inspected for illicit discharges.
(a)
(b)
(c)
(d)

Size of the drainage area
Population density of the drainage area
Traffic density of the drainage area
Age of potential sources (e.g. existing infrastructure, industry, buildings, etc.) of
illicit discharges in the drainage area and
(e) Land use types within the drainage area

Concern:
Many permittees perform inspections by geographic zones. It is, by far, a more efficient and systematic
method than prioritization. It would be much more difficult to inspect all outfalls during the permit cycle
if this new procedure is required. Illicit discharges are rarely discovered at the outfall.
Recommended Change:
Please delete the Outfall Prioritization section.
Permit Section: Part III.E.3.c.(2)
Using the outfall prioritization, the permittee shall develop a schedule for conducting visual
observations and assessments of outfalls within the permittee’s jurisdiction to determine if
there is flow during periods of dry weather. Flow during periods of dry weather indicates the
potential for an illicit discharge…
The term “dry weather” is not defined in this section. While the EPA recommends monitoring outfalls in
dry weather, it is not a requirement.
Recommended Change:
Please replace the term “dry weather” with “non-rain event”
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Construction Stormwater Runoff Control
General Comment
By focusing on “volume”, “peak flow rates”, and “total stormwater volume”, MPCA is treating
permittees as a point source discharger . Construction sites are much less likely to have blowouts and
accidental releases when the contractor puts their efforts into dissipating flow into sheet flow. If there
are too many requirements related to the outlet points, they will have less time and resources to devote
to preventative efforts.

Discharge Volume, Velocity, and Peak Flow Rates
Permit Section: Part III.E.4.a.(2)
(a) Control stormwater discharge volume and velocity within the site to reduce soil erosion.
(b) Control stormwater discharges, including both peak flow rates and total
stormwater volume, to reduce erosion at outlets and to reduce downstream channel and
streambank erosion.
Concern:
It is unusual to include these parameters for active construction sites. Reducing stormwater discharge is
very difficult for MnDOT where the right-of-way (R/W) is limited surrounding bridges and culverts where
most of the storm sewer discharges take place. MnDOT construction sites are already covered under
the NPDES Construction Stormwater Permit. The benefit of duplicating efforts under both permits is
unclear.
Recommended Change:
Please remove the terms “volume” and “peak flow rates” from this section of the Proposed Permit.

Maintaining Natural Buffers
Permit Section: Part III.E.4.a.(2)(g)
Include maintaining natural buffers around surface waters, direct stormwater to vegetated
areas to increase sediment removal and maximize stormwater infiltration.
Concern:
MnDOT’s MS4 area includes many roadways and bridges with a limited R/W. Keeping a natural buffer in
these instances may be challenging and costly. Additionally, many surface waters are directly adjacent
to road R/W, and maintaining buffers may not be possible.
Recommended Change:
11

Remove this as a requirement. Instead, include it as a recommendation or as a preferred BMP.
Allow flexibility for permittees to establish and maintain buffers.

Intent to Apply for Coverage
Permit Section: Part III.E.4.b.
The site plan review procedures shall also verify the intent of owners and operators of each
construction activity to apply for and obtain coverage under the Agency’s General Permit to
Discharge Stormwater Associated with Construction Activity.
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Concern:
The term “verify the intent” is confusing and it is not clear what procedure permittees should follow for
this requirement. The NPDES Construction Stormwater Permit is required before construction begins on
sites greater than one acre. What purpose does this additional requirement serve?
Recommended Change:
Please remove the term “verify the intent” or remove this section altogether.

Post-Construction Stormwater Management Regulatory Mechanism
Permit Section: Part III.E.5.a.(1)(a)
For new development projects – no net increase (on an annual average basis) of…
Concern
This requirement seems to suggest an assumption that baseline data exists to identify future
stormwater discharge increases.
Recommended Change:
Please revise the section with reference to the phrase “no net increase” to clarify the baseline or
starting point for the permittee.

New Development and Redevelopment
Permit Section: Part III.E.5.a.(1)(b)
For new development projects – no net increase (on an annual average basis) of:
1) Stormwater discharge Volume, unless precluded by the stormwater management
limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
For redevelopment projects – a net reduction (on an annual average basis) of:
1) Stormwater discharge Volume, unless precluded by the stormwater management
limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
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Concern:
MnDOT’s unique situation does not fit in the description or scenario of identifying whether a project will
be considered “new development” or “redevelopment.” The permit does not recognize limitations for
volume control measures within highway R/W, including lack of sufficient area. Additionally, problems
with Infiltration systems are not uncommon and can result in unwanted ponding in the R/W. It seems
likely that infiltration and filtration practices will require a significant increase in future maintenance
compared to wet stormwater ponds. Properly designed wet stormwater ponds can achieve relatively
high annual average levels of total suspended solids removal (approximately 85%) and total
phosphorous removal (approximately 50%). The permit should not mandate volume control as a
requirement on its own. Instead it should require annual average pollutant removal levels on the order
of that achievable with a well-designed wet stormwater pond, with the flexibility of a range of
standardized means, to achieve the goals.
Recommended Change:
Build flexibility into the permit for the special circumstances of non-municipal permittees, or include
specific direction for different types of road construction (e.g., mill and overlay).

Permit Section: Part III.E.5.a.(1)(c)
For new development or redevelopment projects, a reduction or matching of peak flow rates
from the existing 1, 2, 10 and 100 year, 24-hour, storm events on the site of each construction
activity.
Concern:
For linear projects, it will be very difficult to match peaks for extreme events at every potential outfall
area for a construction activity because of limited right of way and there may be many places along the
road where the water leaves our control.
This is an excessive amount of analysis. What is the benefit of having this level of data for each project?
Why were these particular events chosen? A 1-year storm event is not commonly used in these types of
analyses. MPCA needs to give starting and end points for determining “matching of peak flow rates.”
Recommended Change:
Align the requirements with the NPDES Construction Stormwater Permit and provide guidance on the
starting and ends points for any required analyses.

Infiltration in Contaminated Areas
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Permit Section: Part III.E.a.2.a.1.d.
Areas where high levels of contaminants (as defined by Agency) exist in the soil through which
infiltration will occur.
Concerns:
The phrase “as defined by Agency” is very vague and open-ended.
Recommended Change:
Please clarify which standards will be used to determine contamination. It is impossible for the
permittee to comply without more details.

Active Karst Features
Permit Section: Part III.E.5.a.(2).(a).2).b).
The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration techniques to
achieve the standards outlined in Part III.F.5.a.(1)., sufficient to provide a functioning
treatment system and prevent adverse impacts to groundwater, when the infiltration device
will be constructed in:
a) Areas predominantly Hydrologic Soil Group D (clay) soils
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst
features
c) Areas within a Drinking Water Supply Management Area DWSMA) as defined in
Minn. R. 4720.5100, subp. 13
d) Areas where soil infiltration rates are more than 8.3 inches per hour

Concern:
The phrase “active karst features” is very vague. The required infiltration rate of 8.3 inches per hour is
an impossibly high standard rate of infiltration.
Recommended Change:
Please define the features referred to as “active karst features”
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Mitigation Provisions
Permit Section: Part III. E.5.a.(3).
Mitigation provisions for circumstances where the permittee or other owners and operators
of a construction activity cannot meet the TSS and/or Phosphorus standards of Part III.E.5.a
(1)(a) or (b) on the site of the original construction activity. For this purpose, the permittee
shall identify priority areas within the watershed where mitigation projects can be completed.
Concern:
The phrase “cannot meet” is vague and open to interpretation. Is it the intention of MPCA for
permittees to implement a monitoring program to meet this requirement?

Recommended Change:
Please include language, such as, “cannot cost-effectively meet” or “cannot practically meet” or other
defining language to clarify the phrase “cannot meet”.
Concern:
MnDOT, a non-municipal permittee, is the owner of all land within its MS4 permitted area. The
proposed permit language is restrictive to MnDOT’s current relationships and delegation to its
operators.
Recommended Change
Please revise the language to include the possibility of permittees to require and/or request owners/
operators to identify sites suitable for mitigation.

Permit Section: Part III. E.5.a.(3)(a)
Mitigation may be implemented at a location separate from the original construction activity,
but must be in the same drainage area and yield benefits to the same receiving water.
Concern:
The phrases “same drainage area” and “same receiving water” need clarification. Depending on the
strictness of interpretation of the term “drainage area,” mitigation options may be limited.
Recommended Change:
Allow flexibility in the scale of watershed, in relation to the phrases “same drainage area” and “same
receiving water” so permittees are better able to respond in unique circumstances.
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Pollution Prevention/Good Housekeeping For Municipal Operations
Permit Section: Part III.E.6.
Existing permitee’s shall continue to develop and implement, an operation and maintenance
program designed to prevent or reduce the discharge of pollutants from permittee owned
and/or operated facilities and operations. The operation and maintenance program shall
include, at a minimum, the following components…
Concerns:
The terms “facilities and operations” is very vague. MnDOT, being a non-municipal permittee, has office
buildings, as well as storage and maintenance facilities, many of which are not considered part of the
MS4 system under federal and state rules.
Recommended Change:
Please clarify the terms “facilities and operations”

BMP Design and Implementation
Permit Section: Part III.E.6.a.
Design and Implementation of BMPS
Where any facility or operation contributes pollutants to stormwater runoff, the permittee
shall, to the MEP, design and implement BMPs that eliminate exposure of stormwater to
potential pollutants. Where exposure cannot be eliminated, the permittee shall develop and
implement BMPs that divert, treat, infiltrate, reuse, contain, or otherwise reduce pollutants in
stormwater discharges. The permittee shall base the design and implementation of BMPs on
the following factors:
Concern:
The language “eliminate exposure” is very definite and strong language in a legal document, even with
the MEP consideration.
Recommended Change:
Change the language to a more fair and realistic term, such as “reduce exposure.”
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Loading/Unloading of Pollutants
Permit Section: Part III.E.6.b.(1)(c)
Areas where loading or unloading of potential pollutants occur
Concern:
The term “potential pollutants” is extremely vague.
Recommended Change:
Please revise the term “potential pollutants” or add clarifying language.

Permit Section: Part III.E.6.b.(2)(a) 1) a)
(a) The permittee shall conduct inspections of structural stormwater management facilities to
determine structural integrity, effectiveness, proper function and maintenance needs.
Unless the permittee has determined that Part III.E.6.b.(2)(c) applies, the permittee shall
perform:
1) A minimum of one annual inspection of:
a) ditches and swales as mapped in accordance with Part III.D.1.a.
Concern:
MnDOT is a non-municipal permittee with linear tracts lined by ditches. MnDOT employees monitor the
ditches as they travel back and forth, but requiring an annual inspection of all ditches and swales will
disproportionately affect MnDOT, compared to other permittees. In the Metro area and the urbanized
area just outside of the Metro MnDOT is responsible for 2,500 miles of roads alone. The additional
resources required greatly outweigh any additional stormwater benefit.
Recommended Change:
Please remove the requirement of annual ditch and swale inspections.
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Structural Stormwater Management Facilities
Permit Section: Part III.E.6.b.(2)(a)
The permittee shall conduct inspections of structural stormwater management facilities to
determine structural integrity, effectiveness, proper function and maintenance needs.
Concern:
The phrase “structural stormwater management facilities” is vague. Does the MPCA intend to include
BMPs under this category?
Recommended Change:
Please clarify the meaning of “structural stormwater management facilities”.

Inspections
Permit Section: Part III.E.6.b.(2)(a)1)
a)
b)
c)
d)

Ditches and swales as mapped in accordance with Part III.D.1.a.
Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
Infiltration, filtration, and bio-retention BMPs mapped in accordance with Part III.D.1.e.
All flow control structures that are part of the permittee’s small MS4

Concern:
The additional inspection requirements in the proposed permit are excessive and costly.
Requested Changed:
Please revise frequency of inspections to once per permit cycle (five years).

Sediment Removal
Permit Section: Part III.E.6.b.(2)(b)1)
Routine maintenance (e.g. vegetation management, debris or trash removal, sediment
removal, etc.). Routine maintenance SOPs must also include proper disposal of all waste
removed from the small MS4 shall be managed consistent with “Managing Dredged Materials
in the State of Minnesota” guidance published by the Agency.
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Concern:
MPCA should not make non-mandatory guidance documents an enforceable part of the Proposed
Permit. In addition, the guidance document refers to dredging from water bodies, which is not
appropriate to apply to sediment removal from structural BMPs.
Recommended Change:
Please remove the wording referring to the guidance document, “Managing Dredged Materials in the
State of Minnesota” and any new text should refrain from referring to BMP sediment removal as
“dredged material”

Permit Section: Part III.E.6.b.(2)(c)1)
If maintenance or sediment removal is required as a result of each of the first two annual or
quarterly inspections, the frequency of inspections shall be increased as needed to prevent
carry-over or washout of pollutants from BMPs or stored materials, to reduce the discharge of
pollutants to stormwater.

Concern:
This is an extremely prescriptive requirement. MPCA should leave inspection frequency beyond the
minimum requirement up to the discretion of the permittee.
Recommended Change:
Please remove this section.

Assessments of Constructed Ponds and Constructed Wetlands
Permit Section: Part III. E.6.b.(3)(a-h)
The assessment process shall include procedures that incorporate the following data
collection components:
(a) Calculation of the stormwater volume flowing to the BMP based on factors within the
watershed including the watershed area, impervious cover, soil types, and land use
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(b) Actual BMP volumes including both permanent storage volume and temporary water
quality storage volume based on the BMP geometry and inlet, outlet (invert), and
overflow spillway elevations
(c) Whether the inlets and outlets of the BMP are pipes or an open channel and the
diameters of any pipes
(d) The flow path of stormwater through the BMP-related to the distance and position of the
inlet (s) and outlet (s)
(e) Whether there is a fore-bay, sediment basin, or stilling basin at the inlet to the BMP
(f) The percentage of the permanent pool surface area which is covered by aquatic
vegetation
(g) Whether the BMP is a single or multiple pond/wetland design
(h) Whether the BMP intersects the local ground water table
Concern:
The data collection components are onerous, which will burden the limited staff and resources of the
MnDOT District offices. It is unclear what the purpose or benefit is for requiring this level of detailed
data collection. This requirement does not benefit MS4s. However, the resources necessary to fulfill this
requirement are extensive and will take away from other clean water efforts.
Recommended Change:
Please eliminate this section.

Waste Load Allocations
Permit Section: App. A.
…The permittee shall demonstrate continuing progress toward meeting that WLA…
Concern:
When the permittee has already implemented all of the appropriate measures to meet the WLA and the
receiving water continues to be impaired, the permittee should not be required to “demonstrate
continuing progress” toward the WLA.
Recommended Change:
Include provisions in the permit to release permittees who have already taken the appropriate measures
from “demonstrating continuing progress”.
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Permit Section: App. A.A.1.
For each applicable WLA approved prior to the permittee’s authorization to discharge
stormwater under this permit, the permittee shall comply with Part B of this Appendix
no later than 12 months after the permittee is authorized to discharge stormwater
under this permit.
Concern:
Previously, the timeframe was 18 months. The previous timeframe allowed time for implementation
planning to occur among entities with WLAs. Additionally, the programs could be updated during the
annual review/reporting process. A 12-month timeframe could make that unachievable.
Recommended Change:
Please leave the requirement at the current timeframe of 18 months.
Permit Section: App. A.B.3.
During the required Annual Assessment in Part IV.A, up-date the estimated cumulative
reductions in loading for each pollutant of concern associated with an applicable WLA.
Concern:
For many of the BMPS that the proposed permit requires or promotes, there are not widely accepted
methods to estimate the expected load reductions.
Recommended Change:
MPCA needs to provide guidance on the methods to assessing lad reductions from BMPs.

Phosphorus Removal
Permit Section: App. B.
If the activity of chemically treated stormwater to remove phosphorus occurs within the
permittee’s small MS4, the permittee shall comply with the following
Concern:
The term “chemically treated” is a broad and non-specific term. New technologies, such as ironenhanced sandfilters could be wrongfully included. If the intent is to regulate alum and ferric chloride
applications, then the proposed permit should be more descriptive.
Recommended Change:
Include a more detailed description of the treatment type that MPCA intends to regulate.
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NEW MS4 GENERAL PERMIT
JULY 2011
MCSC DRAFT COMMENTS
JULY 13, 2011 – 8:00 AM

SPECIFIC COMMENTS
1.

Permit Section: N/A (page 1 of 45)
Statement of Action: Please change the number of the new draft MS4 permit.
Example Supporting Reasons: A different permit number would help in
differentiating between the new Draft Permit and the 2006 permit and allow
for a definition of “existing permittees” as small MS4s covered under the
existing permit number.

2.

Permit Section: Part I.A.2. (page 3 of 45)
Authorized Non-Stormwater Discharges
This permit authorizes the following non-stormwater discharges to enter a small
MS4 provided the permittee of that small MS4 has conducted an assessment
and found the discharges not to be significant contributors of pollutants to that
small MS4:
Statement of Action: Please make it clear that the assessment for significance of
these discharges applies only to new permittees and not to a permittee that has
already performed this assessment under the 2006 Permit. Revise this section
to match the similar language in the 2006 MS4 general permit and the federal
rule, including this sentence: “You must address the following categories of
non-stormwater discharges or flows only if you identify them as significant
contributors of pollutants to your small MS4.”
Example Supporting Reasons: This section calls for the permittee to have
“conducted an assessment and found the discharges not to be significant
contributors of pollutants”. Many permittees conducted and documented this
assessment under the 2006 Permit. The 2006 permittees should be able to
avoid the unnecessary expense and effort required to duplicate that
assessment. New permittees would, however, be required to conduct this
assessment. The proposed language maintains consistency with the 2006
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Permit and the requirements of 40 CFR § 122.34(b)(3)(iii). There is no
demonstrated need for the assessment required in the new draft permit. There
is no evidence that the language from the 2006 permit is insufficient.
3.

Permit Section: Part I.B.1. (page 3 of 45)
Non-stormwater discharges, except those described in Part I.A.2. Nonstormwater discharges that are not authorized to be discharged to a small MS4
regulated by this permit include, but are not limited to: combined sewer
overflow, noncontact cooling water, sewage, wash water, scrubber water, spills
(as defined in Minn. Stat. § 115.061), oil, hazardous substances, fill, commercial
equipment/vehicle cleaning and maintenance wastewaters.
Statement of Action: Please delete the word “fill” from the list of non-stormwater
discharges.
Example Supporting Reasons: Fill is commonly understood to be the placement of
soils at a construction project for purposes of grading, soil stabilization or
building foundation support. The placement of fill is not a form of water
discharge. Including the word “fill” on this list of water discharges is
inappropriate, confusing and irrelevant. Please delete the reference to fill or
revise this word to be more accurate and appropriate.

4.

Permit Section: Part I.B.2. (page 3 of 45)
Discharges of stormwater to the small MS4 from activities requiring a separate
NPDES permit when those activities (e.g., construction activity as defined in 40
CFR § 122.26(b)(14)(x) and (b)(15), and industrial activity as defined in 40 CFR
§ 122.26(b)(14)(i)-(xi)) are owned and/or operated by the small MS4 authorized
under this permit. This permit does not replace or satisfy any other permitting
requirements.
Statement of Action: Please revise this paragraph so it makes sense or delete it.
Example Supporting Reasons: The meaning of this language is unclear. Does this
mean that none of the permit requirements and local SOPs and ERPs developed
under this permit apply to such discharges? For example, would none of the
permit requirements or local SOPs and ERPs developed under this permit apply
to a city-owned facility that was also covered under an industrial permit? For
example, would none of the construction activity provisions or local SOPs and
ERPs developed under this permit apply to a city-owned construction project
that was covered under a State construction permit? Perhaps the MPCA is
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saying that if an activity or facility owned or operated by the small MS4 requires
a different MPCA NPDES/SDS Permit, the small MS4 must obtain and comply
with that permit.
5.

Permit Section: Part I.B.8.a. (page 4 of 45)
The following discharges or activities are not authorized by this permit:
When a United States Environmental Protection Agency (USEPA)-approved Total
Maximum Daily Load (TMDL) report includes a Waste Load Allocation (WLA) of
zero for the pollutant of concern for the small MS4
Statement of Action: Please delete this paragraph.
Example Supporting Reasons: A zero discharge is unattainable for MS4 cities for
almost every pollutant and any TMDL providing for a WLA of zero for a small
MS4 would be an error. Including this paragraph in this permit potentially
results in every affected MS4 being out of compliance with the permit. This is
not an appropriate resolution for an error in a WLA in a future TMDL. It is
inappropriate to suggest that such a WLA would ever be adopted by including
this language in the Draft Permit.

6.

Permit Section: Part I.B.8.b. (page 4 of 45)
For which a TMDL report assigns a USEPA-approved WLA to the small MS4 for a
pollutant of concern, unless the permittee complies with all terms and
conditions of this permit, and Appendix A
Statement of Action: Please delete the phase “Appendix A” from the phrase
“unless the permittee complies with all the terms and conditions of this permit,
and Appendix A”.
Example Supporting Reasons: Appendix A is part of the terms and conditions of
this permit.

7.

Permit Section: Part I.B.9. (page 4 of 45)
Discharges from the activity of chemically treating stormwater within a small
MS4 to remove phosphorus, unless the permittee complies with Appendix B.
Statement of Action: Please revise the term “chemically treating stormwater” in
this section.
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Example Supporting Reasons: This term is inappropriately broad and nonspecific.
It could be applied to a broad range of treatments and options, including ironenhanced sand filters and other emerging technologies. If the intent is to
regulate the use of alum and ferric chloride treatments, please revise this term
to reflect this intent.
8.

Permit Section: Part I.C.5. (page 5 of 45)
Upon final approval of the application by the Commissioner, applicants are
authorized to discharge stormwater from small MS4s under the terms and
conditions of this permit
Statement of Action: Please clarify the meaning of the phrase “final approval of
the application by the Commissioner”. Please revise the permit language to
make this meaning clear.
Example Supporting Reasons: Is the time of “final approval of the application by
the Commissioner” the “time of authorization” referred to in other sections of
the permit? If yes, please revise the permit language to reflect this. It is
confusing to have two different terms to refer to the same point in the
permitting process.

9.

Permit Section: Part II.C. 1. (page 6 of 45)
Stormwater Management Program (SWMP) Summary Requirements
New permittee’s and existing permittee’s shall submit a summary of each
SWMP component listed below when seeking coverage under this permit. The
SWMP summary shall be submitted on a form provided by the Commissioner
and shall include, at a minimum, the following:
1. Partnerships: A summary of any partnerships the permittee has entered into,
or plans to enter into, in accordance with Part III.A of this permit. The
summary shall include:
Statement of Action: Define the word “partnership” as it is used throughout the
draft permit. In this definition, please address the following question:
• If an MS4 permittee hires a consulting firm or contractor to handle an
element of the permittee’s permit responsibilities, is this considered a
“partnership”?
Example Supporting Reasons: Without a definition, this permit section and others
using the word “partnership” are vague and ambiguous and potentially overly
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burdensome. Please also address Part III.A. – page 10 of 45. An MS4 permittee
may have a significant number of consultants or contractors involved in work
that is related to permit requirements /or components of the SWMP. It is
burdensome and unreasonable to require that all these relationships be treated
as “partnerships” and reported on as part of this permit.
10. Permit Section: Part II.C. 1. (page 6 of 45)
Partnerships: A summary of any partnerships the permittee has entered into, or
plans to enter into, in accordance with Part III.A of this permit. The summary
shall include:
a. The names of organizations with which the permittee has entered into a
partnership
b. The start and end dates of all partnership agreements and
c. The specific activities or requirements of the permit for which each partner
has agreed to be responsible
Statement of Action: Please address the following questions:
• How should a permittee address this permit requirement in situations
where there is no written agreement between the permittee and a
partner?
• How should a permittee address this permit requirement in situations
where there is no end date for the agreement between the permittee
and a partner? Please also address Part III.A. – page 10 of 45.
Example Supporting Reasons: Without this clarification, this permit section is
confusing.
11. Permit Section: Part II.C. (page 6 of 45)
Stormwater Management Program (SWMP) Summary Requirements
New permittee’s and existing permittee’s shall submit a summary of each
SWMP component listed below when seeking coverage under this permit. The
SWMP summary shall be submitted on a form provided by the Commissioner
and shall include, at a minimum, the following:
Statement of Action: Please clarify and explain the use of terms “a summary of
each SWMP component” and a “SWMP summary”? Please describe each
document and the differences between them.
Example Supporting Reasons: Without this clarification, this permit section is
confusing.
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12. Permit Section: Part II.C.4. (page 7 of 45)
Map and Inventory: A summary that describes the status of the permittee’s
storm sewer system map and inventory as required by Part III.D of this permit.
The summary must indicate whether each requirement stated in Part III.D is
“complete” or “not complete”. For each requirement that is designated “not
complete”, the permittee shall include
Statement of Action: Please change the terms “complete” and “not complete” to
“up-to-date” and “not up-to-date”.
Example Supporting Reasons: MS4s are always changing over time. Maps of MS4
are, therefore, never complete. The recommended terms are more
appropriate.
13. Permit Section: Part II.C.5.d. (page 7 of 45)
A summary of the following information for each Minimum Control Measure
outlined in Part III.E:
d. Individual(s) responsible for implementing and/or coordinating each
component of the Minimum Control Measure
Statement of Action: Please revise this section to allow MS4s to provide the
specific title of the staff position for the responsible individual.
Example Supporting Reasons: At the discretion of the permittee, it may be more
effective and useful to provide the title of the staff position instead of the name
of an individual person. This would allow for staff turnover and movement in
the future. The permit language should clearly allow for this option, in addition
to the option of listing the individual responsible
14. Permit Section: Part III.A (page 10 of 45)
Partnerships
The permittee is authorized under this permit to enter into partnerships with
other entities on the design, implementation, and enforcement of one or more
requirements of this permit
Statement of Action: In the phrase “design, implementation, and enforcement”,
please replace the word “and” with the word “or”.
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Example Supporting Reasons: The word “or” is more appropriate and better
articulates the intent of this section.
15. Permit Section: Part III.A (page 10 of 45)
Partnerships
The permittee is authorized under this permit to enter into partnerships with
other entities on the design, implementation, and enforcement of one or more
requirements of this permit
Statement of Action: Please replace the word “design” with the word
“development” in this section and throughout the draft permit.
Example Supporting Reasons: Programs and actions intended to meet permit
requirements are usually developed, rather than designed.
16. Permit Section: Part III.C (page 10 of 45)
Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement Response
Procedure (ERP) that describes the strategies the permittee will implement
to enforce and compel compliance with the Regulatory Mechanism(s)
developed by the permittee in accordance with Part III.B, above
Statement of Action: Please revise this section to allow for multiple ERPs, perhaps
one for each of MCMs 3, 4, and 5.
Example Supporting Reasons: Many permittees will have multiple ERPs, one for
each of MCMs 3, 4, and 5.
17. Permit Section: Part III.C.1. (page 10 of 45)
Enforcement Response Procedure (ERP)
1. The permittee shall develop and implement a written Enforcement Response
Procedure (ERP) that describes the strategies the permittee will implement
to enforce and compel compliance with the Regulatory Mechanism(s)
developed by the permittee in accordance with Part III.B, above. The ERP
shall describe procedures and circumstances for the implementation of the
following types of enforcement tools, including time frames for escalation of
enforcement for continuing violators:
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Statement of Action: Please provide more information regarding the meaning and
intent of the provision “including time frames for escalation of enforcement for
continuing violators”. Please delete this phrase from the draft permit.
Example Supporting Reasons: Small MS4s need flexibility in developing and
enforcing their ERPs. Addressing violations frequently requires different actions
based on the specific circumstances. This is embodied in the well established
legal principles of prosecutorial discretion and enforcement discretion..
Violations are frequently not simple or straight-forward. Dealing with violations
is typically not a linear process. For example, there may be frequently multiple
but egregious violations by a single contractor on multiple sites or a minor
violation on a single site, that merit different enforcement response and
treatment. These factors make writing and following a standard timing
procedure for the escalation of enforcement problematic. We are not aware
that the MPCA have a written set of time frames for escalating enforcement
under the State construction permit and see no reason that small MS4s should
be bound by such restrictions and prescriptions on their local enforcement
authority.
18. Permit Section: Parts III.C.1.a. & b. (page 11 of 45)
a. Verbal Warnings – Verbal warnings must specify the nature of the violation
and may include verbal corrective actions.
b. Written Notices – Written notices must cite the specific violation and the
Regulatory Mechanism(s) violated, and must include corrective actions with
deadlines.
Statement of Action: Please provide more information about the term “corrective
actions” in these sections. Does this mean that the MS4 must provide specific
“means and methods” or “technical guidance” to the site operator/owner to
correct a problem or violation? Please provide additional language in the permit
to clarify this phrase in the permit.
Example Supporting Reasons: Without clarification, this term and the provisions of
this section are unclear and confusing. Please provide this clarification in permit
language. With out this clarification, the permit may be misinterpreted by third
parties and/or courts.
19. Permit Section: Part III.C.1.c. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least two
of the enforcement tools below, to escalate enforcement responses where
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necessary to address persistent non-compliance, repeat violations, or
occurrences of environmental harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under
local legal authorities.
Statement of Action: Please add the option of “correction order” to this list.
Example Supporting Reasons: Correction orders are enforcement tools that are
frequently used by cities. They are appropriate for this situation.
20. Permit Section: Part III.C.1.c.4. (page 11 of 45)
c. Escalated Enforcement Measures – The permittee shall employ at least two
of the enforcement tools below, to escalate enforcement responses where
necessary to address persistent non-compliance, repeat violations, or
occurrences of environmental harm:
(1) Citations (with fines)
(2) Stop work orders
(3) Withholding of plan approvals
(4) Withholding of funds received through bonding
(5) Withholding other authorizations (e.g., certificate of occupancy)
(6) Other measures – The permittee may use other measures allowed under
local legal authorities.
Statement of Action: Please revise the word “bonding” in this section by replacing
it with the term “financial assurance mechanisms” in its place.
Example Supporting Reasons: The term “financial assurance mechanisms” covers a
wider and more appropriate range of options that are commonly used by cities.
This term is known and understood by cities.
21. Permit Section: Part III.C.2. (page 11 of 45)
All enforcement conducted by the permittee pursuant to the ERP shall be
documented. Documentation shall include, at a minimum, the following:
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Statement of Action: Please revise this section to eliminate the requirement of
documentation for verbal (oral) warnings.
Example Supporting Reasons: The level of documentation listed in this section is
inappropriate for verbal warnings. Requiring this level of documentation for
verbal warnings would require that MS4s waste time and staff resources.
22. Permit Section: Part III.D.1.a. (page 11 of 45)
1. Mapping
New permittee’s shall develop, and existing permittee’s shall update, a storm
sewer system map that depicts the following:
a. Any pipes, ditches, and swales, including stormwater flow direction, that are
part of the permittee’s small MS4
Statement of Action: Please revise this section to include only pipes 12” and larger
in diameter. Please provide a formal definition of the word “pipe” in the permit.
Please make sure this definition makes it clear that foundation drain pipes,
irrigation pipes, land drain tile pipes, and road subgrade drain pipes are not
considered to be “pipes” under this permit.
Example Supporting Reasons: Mapping pipes under 12” in diameter is not a wise
use of staff and resources for the MS4s. A definition is needed to clarify which
city-owned pipes should be considered part of the MS4.
23. Permit Section: Part III.D.1.b. (page 11 of 45)
b. All outfalls and areas that drain to those outfalls
Statement of Action: Please clarify the definition of the word “outfall” in this
context and throughout the permit.
Example Supporting Reasons: The definition of the word “outfall” provided in the
draft permit is not sufficiently clear. In particular, the term “receiving waters” is
open to multiple interpretations. The definition of the word “outfall” is
extremely important. Depending on exactly how the word is defined, an MS4
city may have 6 or 600 outfalls.
24. Permit Section: Part III.D.1.b. (page 11 of 45)
b. All outfalls and areas that drain to those outfalls
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Statement of Action: Please delete the provision that MS4 map the “areas that
drain to those outfalls”.
Example Supporting Reasons: Even cities that have extensively mapped and
modeled their stormwater systems have not delineated the drainage areas for
every outfall. For example, many cities have delineated the drainage areas for
individual lakes. Each of these lakes may have many individual outfall pipes.
Delineating and mapping the drainage areas for every one of these pipes is
excessive and requires that MS4s waste time, money, and staff resources.
25. Permit Section: Part III.D.1.d. (page 12 of 45)
All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4
Statement of Action: Please delete the word “sump” from the list in this section.
Example Supporting Reasons: Some cities have thousands of sump manholes and
catch basin sumps. Mapping all of them is an unreasonable burden.
26. Permit Section: Part III.D.1.d. (page 12 of 45)
All grit chambers, sumps, floatable skimmers and traps, separators, and other
small treatment BMPs that are part of the permittee’s small MS4
Statement of Action: Please revise this section so that it cannot be interpreted to
include an extremely wide range of BMPs.
Example Supporting Reasons: As written, this section could be interpreted to
include requirements that an extraordinarily large number of BMPs must be
mapped. For example, any and all rain barrels installed by private land owners
under an MS4 incentive program could be included.
27. Permit Section: Part III.E.1.a.5. (page 13 of 45)
a. Identify the following for each priority area selected: (1) The target
audience(s) involved
(2) Educational goals for each audience (e.g., increased awareness, increased
understanding, acquired skills, desired behavior change, etc.)
(3) Activities or actions that will take place to reach each educational goal for
each audience
(4) Activity implementation plans, including responsible department in charge,
entities responsible for given activities, and schedules and
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(5) Performance measures with clearly defined baselines that will be used to
assess success in reaching the established educational goals
Statement of Action: Please delete the terms “performance measures” and
“clearly defined baselines” and replace them with similar terms used elsewhere
in the permit (e.g.: measurable goals, timelines, etc.)
Example Supporting Reasons: The terms used in the draft permit are commonly
used in public education, social marketing, and environmental psychology. They
have widely accepted meanings. The methods to determine “clearly defined
baselines” and implement “performance measures” are very technical and
expensive and not appropriate for every MS4 under this permit. Even with
guidance, it is imprudent to use such terms in this draft permit. In a city with a
relatively transient population, establishing a clearly defined baseline may be
both impossible and useless.
28. Permit Section: Part III.E.1.c. (page 13 of 45)
c. Include actions that citizens, businesses, and other local organizations can
take to reduce the contamination of stormwater
Statement of Action: Please change the phrase “reduce the contamination of
stormwater” to “reduce the discharge of pollutants”.
Example Supporting Reasons: This is the standard provided for the MS4 SWMP in
Part III of the permit.
29. Permit Section: Part III.E.1.e. (page 13 of 45)
d. Have a mechanism to evaluate behavior change in the community resulting
from the implementation of the education program
Statement of Action: Please delete the term “mechanism to evaluate behavior
change” and replace it with a more appropriate term.
Example Supporting Reasons: This term used in the draft permit is commonly used
in public education, social marketing, and environmental psychology. It has
widely accepted meanings. Implementing “mechanisms to evaluate behavior
change” is typically very technical and expensive and not appropriate for every
MS4 under this permit. Even with guidance, it is imprudent to use such a term
in this draft permit.
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30. Permit Section: Part III.E.2.a.1. (page 14 of 45)
2. Public Participation/Involvement
a. The permittee shall develop and implement, or continue to develop and
implement, a Public Participation/Involvement program to solicit public input
and opinion on the adequacy of the SWMP. For purposes of meeting this
requirement, the permittee shall:
(1) Provide opportunities for the public to participate in the development,
implementation, and review of the SWMP.
Statement of Action: Please delete the requirement that the MS4 provide an
opportunity for the public to participate in the development and
implementation of the SWMP.
Example Supporting Reasons: This requirement would make the SWMP
significantly more difficult and time-consuming to develop. It is unlikely that an
MS4 could develop a SWMP with significant public participation within the time
allotted in the draft permit. It is sufficient that the public has opportunities to
participate in the review of the SWMP.
31. Permit Section: Part III.E.3.c. (page 14 of 45)
c. Standard Operating Procedures (SOPs) for conducting on-going inspections,
including dry-weather (e.g., periods of 72 or more hours of no precipitation)
field screening, for purposes of detecting and eliminating illicit discharges
Statement of Action: Please provide more flexible guidance for these inspection
SOPs.
Example Supporting Reasons: There may be some seasons where there are
relatively few periods of 72 hours of no precipitation. Additionally, some cities
may need or choose to inspect outfalls during the spring before the outfalls are
obscured by vegetation. This section should either be less specific or provide
more options.
32. Permit Section: Part III.E.3.c.1. (page 15 of 45)
(1) Outfall prioritization. The permittee shall prioritize outfalls to be inspected
for illicit discharges based on, at a minimum, the following factors:
(a) Size of the drainage area
(b) Population density of the drainage area
(c) Traffic density of the drainage area
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(d) Age of potential sources (e.g., existing infrastructure, industry, buildings,
etc.) of illicit discharges in the drainage area and
(e) Land use types within the drainage area
Statement of Action: Please revise this section significantly. Please make it much
simpler and more straight-forward.
Example Supporting Reasons: For good reason and based on years of experience,
almost all city-wide inspection programs are performed based on geographic
zones. This is how most MS4 cities perform outfall inspections. This is the most
efficient and clear method of structuring an inspection program. If the MPCA’s
intent is that MS4 cities identify a limited subset of their outfalls for more
frequent or otherwise altered inspection schedules are appropriate, please
state this more clearly and in a manner that does not preclude or duplicate an
inspection program based on geographic zones. Please provide permittees with
sufficient flexibility to allow their inspection program to be linked with other
city functions and protocols to meet multiple objectives most efficiently.
33. Permit Section: Part III.E.4.a.2.a. & b. (page 16 of 45)
(2) Requirements that owners and operators of construction activity
incorporate into site plans, appropriate erosion and sediment control BMPs
that, at a minimum:
(a) Control stormwater discharge volume and velocity within the site to
reduce soil erosion
(b) Control stormwater discharges, including both peak flow rates and total
stormwater volume, to reduce erosion at outlets and to reduce downstream
channel and streambank erosion
Statement of Action: Please revise these sections to remove the terms “volume”,
peak flow rates”, and “total stormwater volume”.
Example Supporting Reasons: These stormwater discharge parameters are
commonly addressed in the context of post-construction runoff controls. They
are not addressed in the context of active construction sites and it is
inappropriate that they are included under this MCM.
34. Permit Section: Part III.E.4.a.2.g. (page 17 of 45)
(g) Include maintaining natural buffers around surface waters, direct
stormwater to vegetated areas to increase sediment removal and maximize
stormwater infiltration
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Statement of Action: Please revise the use of the word “maintaining” or provide
additional information to clarify its meaning in this context.
Example Supporting Reasons: Throughout this draft permit, the word “maintain” is
used in the context of “operations and maintenance”: to keep a facility or BMP
in good condition in order to preserve its function. If the intent in this section is
that the word “maintain” should mean to preserve existing natural buffers
during construction, a different word should be used or additional information
should be provided to clarify this intent.
35. Permit Section: Part III.E.4.b. (page 17 of 45)
Site plan review
The program shall include Standard Operating Procedures (SOPs), including a
checklist, for site plan reviews conducted by the permittee to ensure compliance
with requirements of the Regulatory Mechanism(s) in Parts III.E.4 and 5.
Statement of Action: Please revise this section to remove the reference to site plan
reviews for Regulatory Mechanisms under MCM 5. If the intent is that site plan
reviews include items required under MCM 5, please include a section to that
effect under MCM 5.
Example Supporting Reasons: It is confusing to have requirements for MCM 5
embedded in the draft permit section for MCM 4. If the intent is that site plan
reviews include items required under MCM 5, a section to that effect should be
included under MCM 5.
36. Permit Section: Part III.E.4.b. (page 17 of 45)
The site plan review procedures shall also verify the intent of owners and
operators of each construction activity to apply for and obtain coverage under
the Agency’s General Permit to Discharge Stormwater Associated with
Construction Activity.
Statement of Action: Please revise this sentence to read as follows: “The site plan
review procedures shall also include requiring certification from owners and
operators of each construction activity of coverage under the Agency’s General
Permit …. Construction Activity.”
Example Supporting Reasons: The term “verify the intent” is confusing and not
useful. It is impossible for a permittee to verify the owner’s/operator’s intent.
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37. Permit Section: Part III.E.4.d.3. (page 17 of 45)
(3) Identify persons within the permittee’s organization that is responsible for
conducting site inspections
Statement of Action: Please revise this section to read as follows: “Identify persons
or position titles within the permittee’s organization that are responsible for
conducting site inspections”.
Example Supporting Reasons: At the discretion of the permittee, it may be more
effective and useful to provide the title of the staff position instead of the name
of an individual person. This would allow for staff turnoff and movement in the
future. The permit language should clearly allow for this option.
38. Permit Section: Part III.E.5.a.1.a. (page 18 of 45)
(a) For new development projects – no net increase (on an annual average
basis) of:
Statement of Action: Please revise and expand on the term “no net increase” in
this section. Specifically, if this term that relies on a beginning and endpoint of
comparison (“increase” from one point in time to another) is used in the draft
permit, please provide the appropriate beginning and endpoints for this
comparison.
Example Supporting Reasons: It is understood that the MPCA’s intent is to provide
broad language in the permit and a set of compliance options in guidance. The
concern, in this case, is that the permit language is so undefined that it is
almost meaningless. Such language does not provide sufficient direction or
standard for compliance and invites varying interpretation by third parties and
courts.
39. Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis)
Statement of Action: Please revise and expand on the term “a net reduction” in
this section. Specifically, if this term that relies on a beginning and endpoint of
comparison (“reduction” from one point in time to another) is used in the draft
permit, please provide the appropriate beginning and endpoints for this
comparison.
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Example Supporting Reasons: It is understood that the MPCA’s intent is to provide
broad language in the permit and a set of compliance options in guidance. The
concern, in this case, is that the permit language is so undefined that it is
almost meaningless. Such language does not provide sufficient direction or
standard for compliance and invites varying interpretation by third parties and
courts.
40. Permit Section: Part III.E.5.a.1.b. (page 18 of 45)
(b) For redevelopment projects – a net reduction (on an annual average basis)
of:
1) Stormwater discharge Volume, unless precluded by the stormwater
management limitations outlined in Part III.E.5.a.(2)(a)
2) Stormwater discharges of Total Suspended Solids (TSS) and
3) Stormwater discharges of Total Phosphorus
Statement of Action: Please revise this section to allow for a different protocol in
cases where the pre-redevelopment site conditions meet one or more of the
new development standards for stormwater controls.
Example Supporting Reasons: In some cases, the stormwater controls on a site
due for redevelopment will be of such a high standards that they meet one of
more of the new development control standards. In these cases, it is
inappropriate to expect that the redevelopment project meet a net reduction
standard. This section should be revised to allow for such cases.
41. Permit Section: Part III.E.5.a.1.c. (page 19 of 45)
(c) For new development or redevelopment projects, a reduction or matching of
peak flow rates from the existing 1, 2, 10 and 100 year, 24- hour, storm
events on the site of each construction activity
Statement of Action: Please revise this section to include the starting and end
points for estimating a “reduction of matching of peak flow rates”.
Example Supporting Reasons: This guidance is necessary and should be in the draft
permit language.
42. Permit Section: Part III.E.5.a.2.a.1.d. (page 19 of 45)
d) Areas where high levels of contaminants (as defined by the Agency) exist in
the soil through which infiltration will occur
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Statement of Action: Please provide additional information regarding the phrase
“as defined by the Agency”. Please provide information about existing
programs, standards, or data sources that the Agency intends to use in defining
and listing appropriate contaminants and high levels.
Example Supporting Reasons: Without this information, it is impossible for the
permittees to understand, evaluate, or comply this draft permit section.
43. Permit Section: Part III.E.5.a.2. (page 19 of 45)
(2) Stormwater management limitations and exceptions
(b) Exceptions for meeting the volume control standard
Statement of Action: Please provide provisions for reduced or limited volume
controls in drainage areas where the increase in stormwater discharge volumes
because of urbanization or redevelopment will not result in the degradation of
the receiving water. The areas would include those that discharge to high order
rivers and streams (4th order and above), large lakes, and large wetland system
(where the resulting increase in “bounce” would be negligible).
Example Supporting Reasons: There may be situations where imposing volume
controls in areas where they are not necessary will result in waste and
inefficiencies.
44. Permit Section: Part III.E.5.a.2.a.2. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed
Statement of Action: Please clarify the word “restrict”. If the intent is that a higher
level of design or review is needed before infiltration is used under the listed
circumstances, please state this in the permit language.
Example Supporting Reasons: Without additional information and clarification, it is
very difficult to understand the meaning of the word “restrict” in this context.
45. Permit Section: Part III.E.5.a.2.a.2. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
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provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed
Statement of Action: Please replace “Part III.F.5.a.(1)” with “Part III.E.5.a.1.”.
Example Supporting Reasons: Internal accuracy
46. Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)
2) The permittee’s Regulatory Mechanism(s) shall restrict the use of infiltration
techniques to achieve the standards outlined in Part III.F.5.a.(1), sufficient to
provide a functioning treatment system and prevent adverse impacts to
groundwater, when the infiltration device will be constructed in:
a) Areas of predominately Hydrologic Soil Group D (clay) soils
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst
features
c) Areas within a Drinking Water Supply Management Area
(DWSMA) as defined in Minn. R. 4720.5100, subp. 13
d) Areas where soil infiltration rates are more than 8.3 inches per hour
Statement of Action: Please clarify the term “active karst features”. Please include
the multiple parameters that are widely accepted to define active karst features
and clarify that all or most of these parameters must be satisfied before an area
of land is considered to be an active karst feature. Please provide information
about existing data sources that are available to determine the locations of
active karst features.
Example Supporting Reasons: Without additional information, this permit
provision is not useful and compliance will be very difficult.
47. Permit Section: Part III.E.5.a.2.a.2.b. (page 19 of 45)
b) Areas within 1,000 feet up-gradient, or 100 feet down-gradient of active karst
features
Statement of Action: Please revise this section to allow an MS4 permittee to use
an alternative geologic assessment method, at their discretion.
Example Supporting Reasons: This is a reasonable degree of flexibility for this
permit section.
48. Permit Section: Part III.E.5.a.3. (page 20 of 45)
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(3) Mitigation provisions for circumstances where the permittee or other owners
and operators of a construction activity cannot meet the TSS and/or Phosphorus
standards of Part III.E.5.a (1) (a) or (b) on the site of the original construction
activity. For this purpose, the permittee shall identify priority areas within the
watershed where mitigation projects can be completed.
Statement of Action: Please revise the phrase “the permittee shall identify priority
areas within the watershed where mitigation projects can be completed” to
provide for circumstances under which the MS4 permittees may require or
request that the owners/operators of a construction activity identify areas that
are suitable for mitigation.
Example Supporting Reasons: It is common and appropriate for MS4 cities to
require or request that the owners/operators of a construction activity identify
areas that are suitable for mitigation. This draft permit section should
specifically provide for this option.
49. Permit Section: Part III.E.5.a.3.(page 20 of 45)
(3) Mitigation provisions for circumstances where the permittee or other owners
and operators of a construction activity cannot meet the TSS and/or Phosphorus
standards of Part III.E.5.a (1) (a) or (b) on the site of the original construction
activity. For this purpose, the permittee shall identify priority areas within the
watershed where mitigation projects can be completed.
Statement of Action: Please revise the phrase “cannot meet” to include examples
of the circumstances to which this standard would apply. Specifically, please
include exceptional cost as a reason that satisfies the “cannot meet” standard
and can be used as a trigger of mitigation.
Example Supporting Reasons: Without clarification and examples, “cannot meet”
could be interpreted to mean that it must be physically impossible to meet the
TSS and/or TP standards. It is appropriate that exceptional cost be included as
an acceptable trigger for mitigation.
50. Permit Section: Part III.E.5.a.3.a. (page 20 of 45)
(a) Mitigation may be implemented at a location separate from the original
construction activity, but must be in the same drainage area and yield benefits
to the same receiving water.
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Statement of Action: Please clarify the meanings of the terms “same drainage
area” and “same receiving water”, specifically address the question of scale.
Please provide an option for circumstances where the mitigation may be
provided in the land area outside the drainage area for the first receiving water,
at the discretion of the permittees.
Example Supporting Reasons: Without clarification regarding scale, this standard is
unclear and difficult to understand. In many cases, the drainage area for the
first receiving water will be very small (one acre of less), thus severely limiting
mitigation options. It is appropriate and necessary to allow the MS4 permittees
to allow mitigation, at their discretion, in the land area outside the drainage
area for the first receiving water.
51. Permit Section: Part III.E.5.a.3.b. (page 20 of 45)
(b) Mitigation projects must involve the creation of new structural treatment
BMPs or the retrofit of existing structural BMPs
Statement of Action: Please revise this section to provide for the use of nonstructural BMPs to be used as mitigation; including strategies such as buffers,
higher levels street sweeping, open or green space, Audubon standards for golf
courses, and others, at the discretion of the permittees. Please provide
definitions for the terms “non-structural BMPs” and “structural BMPs”.
Example Supporting Reasons: There will be cases where non-structural BMPs will
be appropriate and cost-efficient options for mitigation. The MS4 permittees
should have the flexibility to use these options, at their discretion.
52. Permit Section: Part III.E.5.a.3.d. (page 20 of 45)
(d) Mitigation projects shall be completed within 12 months after the initiation
of the original construction activity
Statement of Action: Please change “12 months” to “18 months”.
Example Supporting Reasons: 18 months is a more appropriate and reasonable
time period to allow for the completion of mitigation projects. Given the time
needed to identify and arrange for a mitigation projects combined with the
seasonal nature of much of the mitigation project work, 12 months is not a
sufficient amount of time for completion of these projects.
53. Permit Section: Part III.E.5.a.4.a. (page 20 of 45)
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The maintenance agreement or other legal mechanism shall include provisions
that, at a minimum:
(a) Allows the permittee to conduct inspections of BMPs not owned or operated
by the permittee, perform necessary maintenance, and assess costs for those
BMPs when the permittee determines that the owner or operator of that BMP
has not conducted maintenance adequate to meet the goals of this permit
Statement of Action: Please provide for alternatives to the items currently listed in
this section. Provide for other options, including further measures to compel
the owner or operator of the BMP to conduct the appropriate maintenance.
Example Supporting Reasons: Some cities do not wish to include these options as
part of their Regulatory Mechanisms. The goals of this section can be achieved
through other options, including additional measures to compel the
owner/operator to comply and perform necessary maintenance. This draft
permit section is an inappropriate infringement on local regulatory discretion.
54. Permit Section: Part III.E.5.a.4.a. (page 20 of 45)
The maintenance agreement or other legal mechanism shall include provisions
that, at a minimum:
(a) Allows the permittee to conduct inspections of BMPs not owned or operated
by the permittee, perform necessary maintenance, and assess costs for those
BMPs when the permittee determines that the owner or operator of that BMP
has not conducted maintenance adequate to meet the goals of this permit
Statement of Action: Please clarify the term “goals of this permit”.
Example Supporting Reasons: The goals of this permit are not stated in this permit.
55. Permit Section: Part III.E.6.a. (page 21 0f 45)
Where any facility or operation contributes pollutants to stormwater runoff, the
permittee shall, to the MEP, design and implement BMPs that eliminate
exposure of stormwater to potential pollutants.
Statement of Action: Please revise the phrase “where any facility or operation
contributes pollutants to stormwater runoff” to read as follows: “where any
facility or operation owned and operated by the permittee contributes
pollutants to stormwater runoff”.
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Example Supporting Reasons: The permittees should not be held responsible for
facilities or operations they do not own and operate.
56. Permit Section: Part III.E.6. (page 21 of 45)
6. Pollution Prevention/Good Housekeeping For Municipal Operations
Existing permittee’s shall continue to develop and implement, and new
permittee’s shall develop and implement, an operation and maintenance
program designed to prevent or reduce the discharge of pollutants from
permittee owned and/or operated facilities and operations.
Statement of Action: Please provide specific example to clarify the meaning of the
term “facilities and operations”.
Example Supporting Reasons: Without such examples, understanding this term
and compliance with this permit section is difficult.
57. Permit Section: Part III.E.6.a. (page 21 of 45)
a. Design and Implementation of BMPs
Where any facility or operation contributes pollutants to stormwater runoff, the
permittee shall, to the MEP, design and implement BMPs that eliminate
exposure of stormwater to potential pollutants.
Statement of Action: Please replace the phrase “that eliminate exposure of
stormwater to potential pollutants” with the phrase “that reduce the discharge
of pollutants from the small MS4 to the MEP”. Please also revise the following
sentence appropriately.
Example Supporting Reasons: It is inappropriate and confusing to introduce a new
and different performance standard (“eliminate exposure”) in this section of
the permit.
58. Permit Section: Part III.E.6.b.1.a. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(a) Areas where dumpsters or other trash containers are located
Statement of Action: Please revise or delete the term “other trash containers”.
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Example Supporting Reasons: Every city owns and maintains very large numbers of
trash containers, both indoors and outdoors. Those numbers make this
provision an unreasonable burden on the MS4s.
59. Permit Section: Part III.E.6.b.1.c. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(c) Areas where loading or un-loading of potential pollutants occur
Statement of Action: Please revise the term “potential pollutants”.
Example Supporting Reasons: This term is far too broad for use in this context.
60. Permit Section: Part III.E.6.b.1.g. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(g) The proper cleaning of maintenance equipment, building exteriors, trash
containers and the disposal of associated waste and wastewater
Statement of Action: Please delete the word “proper”. Please revise the term
“trash containers”, as per item 58 above.
Example Supporting Reasons: The word “proper”, in this context, is vague and too
broad. Please see the earlier comment on “trash containers” above.
61. Permit Section: Part III.E.6.b.1.h. (page 22 of 45)
b. Standard Operating Procedures (SOPs) for:
(1) Pollution Prevention/Good Housekeeping.
(h) The proper use, storage, and disposal of chemicals
Statement of Action: Please revise the word “chemicals”.
Example Supporting Reasons: The definition of this word is far too broad to be
useful in this context. Water is a chemical (H2O).
62. Permit Section: Part III.E.6.b.2. (page 22 of 45)
(2) Inspections and Maintenance
(a) Inspections
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The permittee shall conduct inspections of structural stormwater management
facilities to determine structural integrity, effectiveness, proper function and
maintenance needs.
Statement of Action: Please clarify the meaning of the phrase “structural
stormwater management facilities”. If the meaning of this phrase includes
BMPs, please state this in the permit.
Example Supporting Reasons: Without clarification, this term is confusing.
63. Permit Section: Part III.E.6.b.2.a.1. (page 23 of 45)
a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
c) Infiltration, filtration, and bio-retention BMPs mapped in accordance with
Part III.D.1.e
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: For the items listed in sections a through d below in the draft
permit, please provide estimates of the numbers of each type of items that the
MPCA believes a typical city owns and operates.
Example Supporting Reasons: The MS4 permittees need these estimates to
determine whether the provisions of this section impose an inappropriate
burden on the MS4 permittees.
64. Permit Section: Part III.E.6.b.2.a.1. (page 23 of 45)
a) Ditches and swales as mapped in accordance with Part III.D.1.a.
b) Small stormwater treatment BMPs mapped in accordance with Part III.D.1.d
c) Infiltration, filtration, and bio-retention BMPs mapped in accordance with
Part III.D.1.e
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: For the items listed in sections a through d below in the draft
permit, please revise the inspection frequency for these items to once every
permit term (5-year permit cycle). Please provide for more frequent
inspections, at the permittee’s discretion, if complaints or problems indicate
that a greater frequency is appropriate.
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Example Supporting Reasons: This frequency is sufficient and cost-effective. The
suggested revision allows for more frequent inspections, if needed and
appropriate.
65. Permit Section: Part III.E.6.b.2.a.1.d. (page 23 of 45)
d) All flow control structures that are part of the permittee’s small MS4
Statement of Action: Please clarify the term “flow control structures”. Please
provide a list of examples.
Example Supporting Reasons: Without clarification, this term is confusing.
66. Permit Section: Parts III.E.6.b.2.a.1.e. & f. (page 23 of 45)
e) A sufficient number of constructed ponds and constructed wetlands (as
inventoried in accordance with Part III.D.2) such that each device is inspected at
least once during the permit term and
f) A sufficient number of outfalls such that each outfall is inspected at least
once during the permit term. These inspections may be combined with the
outfall inspection requirements of Part III.E.3 (illicit discharge detection).
Statement of Action: Please put these sections in a separate part of the permit
that is appropriate for their frequency schedule.
Example Supporting Reasons: This revision will make the draft permit more
readable and more clear.
67. Permit Section: Part III.E.6.b.2.a.2.b. (page 23 of 45)
2) A minimum of one quarterly inspection of:
a) All stockpile areas (e.g., de-icing materials, street sweepings, snow, etc.), that
are owned and/or operated by the permittee
b) All storage and material handling areas that are owned and/or operated by
the permittee
Statement of Action: Please revise the phrase “all storage and material handling
areas”.
Example Supporting Reasons: This phrase is far too broad for this context. The
number of such areas that a typical city owns and operates is very large.
68. Permit Section: Part III.E.6.b.2.b.1. (page 23 of 45)
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1) Routine maintenance (e.g., vegetation management, debris or trash removal,
sediment removal, etc.). Routine maintenance SOPs must also include proper
disposal of all waste removed from the small MS4, specifically addressing
proper disposal methods of sediment removed from all sediment-capturing
BMPs. Sediment removed from the small MS4 shall be managed consistent with
“Managing Dredged Materials in the State of Minnesota” guidance published by
the Agency
Statement of Action: Please delete the portion of this section that references the
“Managing Dredged Materials in the State of Minnesota” guidance.
Example Supporting Reasons: It is not appropriate to incorporate guidance
material into a permit through direct reference.
69. Permit Section: Part III.E.6.b.2.c. (pages 23 and 24 of 45)
(c) Inspection and Maintenance Frequency Adjustments
If patterns of maintenance become apparent after two years of inspections
conducted in accordance with the requirements above, the permittee may
adjust the frequency of inspections as follows:
1) If maintenance or sediment removal is required as a result of each of the first
two annual or quarterly inspections, the frequency of inspections shall be
increased as needed to prevent carry-over or washout of pollutants from BMPs
or stored materials, to reduce the discharge of pollutants to stormwater.
2) If maintenance or sediment removal is not required as a result of the first two
annual or quarterly inspections, the permittee is authorized to reduce the
frequency of inspections to once every two (2) years, and every other quarter,
respectively.
Statement of Action: Please provide language in the draft permit allowing the
permittees to use their inspection records under the 2006 permit to determine
the inspection frequencies under this permit.
Example Supporting Reasons: This is appropriate and cost-effective. This provision
needs to be included in permit language, rather than guidance.
70. Permit Section: Part III.E.6.b.2.c.1. (page 24 of 45)
1) If maintenance or sediment removal is required as a result of each of the first
two annual or quarterly inspections, the frequency of inspections shall be
increased as needed to prevent carry-over or washout of pollutants from BMPs
or stored materials, to reduce the discharge of pollutants to stormwater.
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Statement of Action: Please provide an amount threshold for sediment removal.
Example Supporting Reasons: As written, this section creates an incentive for a
permittee to not remove small amounts of sediment. This is an unintended and
undesirable consequence of the current draft permit language.
71. Permit Section: Part III.E.6.b.3. (page 24 of 45)
The assessment process shall include procedures that incorporate the following
data collection components:
(a) Calculation of the stormwater volume flowing to the BMP based on factors
within the watershed including the watershed area, impervious cover, soil types,
and land use
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
(c) Whether the inlets and outlets of the BMP are pipes or an open channel and
the diameters of any pipes
(d) The flow path of stormwater through the BMP related to the distance and
position of the inlet(s) and outlet(s)
(e) Whether there is a fore-bay, sediment basin, or stilling basin at the inlet to
the BMP
(f) The percentage of the permanent pool surface area which is covered by
aquatic vegetation
(g) Whether the BMP is a single or multiple pond/wetland design
(h) Whether the BMP intersects the local ground water table
Statement of Action: Please provide an estimate of the cost to fulfill the MPCA’s
expected data & information collection, calculation, geometric analysis, and
documentation processes for all the listed items in this section.
Example Supporting Reasons: Without this estimate, the MS4 permittees cannot
evaluate the burden placed on them by this permit section. Where the
estimated cost for compliance may be significant, it is reasonable to request
that the MPCA provide this estimated cost. The MS4 cities are concerned that
the cost may be immense.
72. Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
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(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
Statement of Action: Please provide information about the methodology that the
MPCA expects each permittee to use to calculate the permanent storage
volume on every constructed pond and constructed wetland.
Example Supporting Reasons: Without this information, the MS4 permittees
cannot accurately determine the burden placed on them by this permit section.
Without this information, the permittees do not have sufficient information to
achieve permit compliance.
73. Permit Section: Part III.E.6.b.3.b. (page 24 of 45)
(b) Actual BMP volumes including both the permanent storage volume and
temporary water quality storage volume based on the BMP geometry and inlet,
outlet (invert), and overflow spillway elevations
Statement of Action: Please provide information about the methodology that the
MPCA expects each permittee to use to calculate the temporary water quality
storage volume on every constructed pond and constructed wetland.
Additionally, please provide an explanation of how the storage volume between
the normal water level and the overflow spillway elevation in a typical
constructed stormwater pond or wetland affects water quality.
Example Supporting Reasons: Without this information, the MS4 permittees
cannot determine the burden placed on them by this permit section. Without
this information, the permittees do not have sufficient information to achieve
permit compliance. The temporary storage volume of a typical constructed
stormwater pond or wetland serves only flood control and/or rate control
functions. If this volume does not serve water quality functions, estimating and
recording these volumes is a waste of the permittees’ staff time and resources.
74. Permit Section: Part III.E.6.b.3.d. (page 24 of 45)
(d) The flow path of stormwater through the BMP related to the distance and
position of the inlet(s) and outlet(s)
Statement of Action: Please delete this section.
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Example Supporting Reasons: It is wasteful and inappropriate to require every
MS4 to determine all the flow paths of stormwater between every inlet and
outlet of constructed ponds and wetlands.
75. Permit Section: Part III.E.6.b.3.f. (page 24 of 45)
(f) The percentage of the permanent pool surface area which is covered by
aquatic vegetation
Statement of Action: Please delete this section.
Example Supporting Reasons: It is wasteful and inappropriate to require this
determination for every constructed pond and wetland. The extent of surface
area coverage by aquatic vegetation does not affect water quality. The permit is
not specific about when, in the year, this determination must be made.
76. Permit Section: Part III.E.6.b.3.h. (page 24 of 45)
(h) Whether the BMP intersects the local ground water table
Statement of Action: Please delete this section.
Example Supporting Reasons: It is wasteful and inappropriate to require this
determination for every constructed pond and wetland.
77. Permit Section: Part III.E.6.b.4. (page 25 of 45)
(4) Employee Training
The permittee shall develop and implement a training program for employees
whose job function is related to compliance with this permit. The program shall
include a schedule that establishes training at least annually and shall include
recurring training for employees as needed to address changes in procedures,
techniques, or requirements.
Statement of Action: Please revise this section to provide the flexibility so that the
permittees may tailor their training programs to the job functions of each
employee.
Example Supporting Reasons: It is not appropriate or necessary for the training for
every employee to include all the items listed under Parts III.E.6.b.4.b.1.
through 5.
78. Permit Section: Part III.E.6.b.5.a. (page 25 of 45)
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(5) Operation and Maintenance Program Documentation
The permittee shall document the following information as part of this program:
(a) Sediment dredging activities
Statement of Action: Please revise this section to include a size threshold to trigger
the requirements in this section.
Example Supporting Reasons: These requirements are not appropriate or
necessary for small dredging projects.
79. Permit Section: Part III.E.6.b.5.c. (page 26 of 45)
(c) Employee training events, including a list of topics covered, dates of each
event, and number of attendees for each event
Statement of Action: Please revise this section to include a much broader range of
training options beyond “events”.
Example Supporting Reasons: There are many types of training options that are
not events.
80. Permit Section: Part III.E.6.F.c. (page 26 of 45)
F. Stormwater Management Program (SWMP) Modification Requirements
1. The Commissioner may require the permittee to modify the SWMP as needed,
in accordance with the procedures of Minn. R. ch. 7001, and may consider the
following factors:
a. Discharges from the storm sewer system are impacting the quality of waters
receiving the discharges
b. More stringent requirements are necessary to comply with state or federal
regulations
c. Additional conditions are deemed necessary to comply with the goals and
requirements of the Clean Water Act or water quality standards
Statement of Action: Please replace the words “comply with the goals and
requirements of the Clean Water Act or water quality standards” with “protect
water quality”.
Example Supporting Reasons: This would match language form the recent
Minneapolis and Saint Paul MS4 permits and align with recent court rulings.
81. Permit Section: Part IV.B. (page 27 – 33 of 45)
MCSC Comments – New Draft MS4 Permit

Page 31 of 39

Statement of Action: Please clarify the meaning of the terms “Year 1”, “Year 2”,
and etc. throughout this section. Please coordinate these terms with the cities’
budgeting process. Please also coordinate these terms with the date of
discharge authorization.
Example Supporting Reasons: MS4 cities cannot, in a fiscally responsible manner,
make budget commitments until they are authorized to discharge. An initial
suggestion is as follows:
a. If the permittee’s date of discharge authorization is within the first three
months of a calendar year, Year 1 shall be the calendar year of the
permit’s effective date. This will provide sufficient time for MS4 cities to
plan and budget for the program implementation expenses they will
incur in Years 2 through 5. If the permittee’s date of discharge
authorization is January, February, or March 2012, Year 1 would be 2012.
If the permittee’s date of discharge authorization is January, February, or
March 2013, Year 1 would be 2013.
b. If the permittee’s date of discharge authorization is in the last nine
months of a calendar year, Year 1 shall be the following calendar year.
City planning and budgeting for implementation could not be done
within the same calendar year if the permittee’s date of discharge
authorization is this late in the year. If the permittee’s date of discharge
authorization is between April and December 2012, Year 1 would be
2013. If the permittee’s date of discharge authorization is between April
and December 2013, Year 1 would be 2014.
82. Permit Section: Appendix A (page 37 of 45)
If the small MS4 discharges to an impaired water for which a USEPA-approved
TMDL includes a WLA(s) for that small MS4, the WLA is a discharge requirement
for the permittee. The permittee shall demonstrate continuing progress toward
meeting that WLA.
Statement of Action: Please revise this section to provide for the following
circumstance:
An MS4 has implemented all the appropriate measures to meet a WLA
from an approved TMDL and has achieved the WLA in its stormwater
discharges. For reasons beyond the control of the MS4, the receiving
water is still impaired and is not delisted, and the WLA is not modified.
The MS4 will maintain all the measures it implemented to meet the WLA, but it
should not be expected to “demonstrate continuing progress toward meeting
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the WLA”. The requirements for schedules and documentation should be
significantly reduced under this circumstance.
Example Supporting Reasons: The circumstance listed above is expected to occur
in multiple TMDLs. Provisions should be made for reasonable permit
requirements for this circumstance. Other predictable circumstances should
also be discussed and considered, in cooperation with the MS4 cities.
83. Permit Section: Appendix A, Part A.1. (page 37 of 45)
A. Schedules
1. For each applicable WLA approved prior to the permittee’s authorization to
discharge stormwater under this permit, the permittee shall comply with Part B
of this Appendix no later than 12 months after the permittee is authorized to
discharge stormwater under this permit.
Statement of Action: Please change the compliance schedule of 12 months after
permittee authorization to 24 months.
Example Supporting Reasons: In cases where a TMDL has just recently been
approved, the schedule in the draft permit would require compliance by the
MS4s very close to the possible release of the TMDL Implementation Plan. If the
TMDL Implementation Plan release is delayed beyond the intended time of 12
months after the approval of the TMDL, this schedule would require
compliance by the MS4s before the completion of the TMDL Implementation
Plan.
84. Permit Section: Appendix A, Part A.2. (page 37 of 45)
2. For each applicable WLA approved after the permittee is authorized to
discharge stormwater under this permit, the permittee shall comply with Part B
of this Appendix no later than 12 months after approval of the WLA.
Statement of Action: Please change the compliance schedule of 12 months after
approval of the TMDL to 24 months.
Example Supporting Reasons: The schedule in the draft permit would require
compliance by the MS4s very close to the possible release of the TMDL
Implementation Plan. If the TMDL Implementation Plan release is delayed
beyond the intended time of 12 months after the approval of the TMDL, this
schedule would require compliance by the MS4s before the completion of the
TMDL Implementation Plan.
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85. Permit Section: Appendix A, Part B.1. (page 37 of 45)
B. Documentation - The permittee shall:
1. List all existing BMPs to be applied to each applicable WLA. The list shall also
include any BMPs specifically outlined for the small MS4 in the TMDL report.
Statement of Action: Please provide the MPCA’s estimate of the number of BMPs
in a typical MS4 city for which the requirements of this section would apply.
Please provide the MPCA’s estimate of the cost to collect and list the required
information for a typical MS4 city.
Example Supporting Reasons: This information is needed for MS4 permittees to
estimate the cost and burden of compliance with this permit. The MS4 cities
are concerned that the number of BMPs and, therefore, the cost for compliance
will be significant.
86. Permit Section: Appendix A, Part B.3. (page 37 of 45)
3. During the required Annual Assessment in Part IV.A, up-date the estimated
cumulative reductions in loading for each pollutant of concern associated with
an applicable WLA.
Statement of Action: Please explain the methods the MPCA expects each MS4
permittee to use to estimate the “cumulative reductions in loading for each
pollutant of concern”. Please indicate whether and when the MPCA will provide
sufficient guidance to link all the types of BMPs required and/or promoted by
this permit to corresponding estimated load reductions.
Example Supporting Reasons: For many of the types of BMPs required and/or
promoted by this permit, there are not any widely-accepted methods to
estimate the resulting load reductions.
87. Permit Section: Appendix B. (page 38 of 45)
Requirements for Chemical Treatment of Stormwater for Phosphorus Removal
If the activity of chemically treating stormwater to remove phosphorus occurs
within the permittee’s small MS4
Statement of Action: Please provide examples of the types of facilities and
operations that would be regulated under the provisions of Appendix B. Please
explain whether Appendix B would apply to iron-enhanced sand filters installed
anywhere in an MS4.
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Example Supporting Reasons: This information is needed to understand the scope
of this appendix. It appears to be undesirable to have the provisions of this
appendix apply to iron-enhanced sand filters.

GENERAL COMMENTS
88. Permit Section: N/A
Statement of Action: At multiple locations in the new draft permit, there are the
following phrases:
• existing permittees,
• existing permit,
• existing Regulatory Mechanism, or
• existing SWMP
Please revise these phrases throughout the draft permit.
Example Supporting Reasons: These phrases have meaning now, when this permit
is in draft form and not yet issued. Upon issuance, the meaning of these
phrases will change completely.
89. Permit Section: N/A
Statement of Action: Please correct the word “permittees’ ” to “permittees”
throughout the draft permit where appropriate.
Example Supporting Reasons: Correct errors
90. Permit Section: N/A
Statement of Action: Please change the name and acronym of the proposed
StormWater Management Program (SWMP). Please use the term and acronym
used under the 2006 permit: StormWater Pollution Prevention Program
(SWPPP).
Example Supporting Reasons: The acronym SWMP is currently widely used by
cities in the context of stormwater management and water planning. The
introduction of this name and acronym in this permit will cause significant
confusion for many of the permittees. The term Stormwater Pollution
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Prevention Program and acronym SWPPP are preferable because the MS4 cities
have become accustomed to them. The term “storm water pollution prevention
program” is a minimum requirement for an MS4 permit under MN Rule
7090.1040. This term is also include in MN Rule 7002.0254. Using the name
StormWater Pollution Prevention Program and the acronym SWPPP will provide
continuity for the stormwater permitting program at the state and local levels.
91. Permit Section: N/A
Statement of Action: Please revise the use of the word “swale” throughout this
permit, or provide additional clarification as to its meaning.
Example Supporting Reasons: The term “swale” has many meanings in the context
of site grading and stormwater; ranging from sideyard and backyard
depressions designed to convey very small amounts of stormwater to carefully
designed and constructed BMPs intended to provide infiltration and/or
filtration of stormwater. In the case of sideyard and backyard depressions, a
single MS4 city may have thousands of such “swales”. The time and effort to
map, document, or report on such “swales” would be significant and pointless.
92. Permit Section: N/A
Statement of Action: Please clarify the definition of the word “outfall” throughout
the permit.
Example Supporting Reasons: The definition of the word “outfall” provided in the
draft permit is not sufficiently clear. In particular, the term “receiving waters” is
open to multiple interpretations. The definition of the word “outfall” is
extremely important. Depending on exactly how the word is defined, an MS4
city may have 6 or 600 outfalls.
93. Permit Section: N/A
Statement of Action: Please clarify the term “constructed wetlands” throughout
the permit.
Example Supporting Reasons: Just as “natural ponds” may have stormwater
discharged to them from pipes and ditches that are part of the MS4, “natural
wetlands” (distinguished from “constructed wetlands”) may have stormwater
discharged to them via the MS4. The term “constructed wetlands” should be
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defined as wetlands constructed and operated for water quality treatment, and
distinguished from natural wetlands.
94. Permit Section: N/A
Statement of Action: G.
Please provide a complete list of the:
• submittal documents, and
• items and documents that the MPCA intends to be produced and
summarized or submitted as part of the annual reporting process, and
• items and documents that the MPCA intends should be produced by the
permittees and made available during a permit audit or other program
review,
under the provisions of this permit. Please provide a schedule for when each
item and document is required to be completed and submitted by the
permittees. Please provide an estimate of the cost to the permittees to
generate these items and documents.
Example Supporting Reasons: These items are information that the permittees
need in order to evaluate, respond to, and comply with the draft permit.
95. Permit Section: N/A
Statement of Action: Please revise the use of the terms “facilities” and “BMPs” in
the permit section for MCM 6, Pollution Prevention/Good Housekeeping.
Example Supporting Reasons: As written, these terms are very confusing. In some
cases, inspections are required for BMPs and, in others, inspections are
required for facilities. Under common usage, a maintenance garage is a facility
and a pond is a BMP. This does not appear to be the intent as the section is
currently written. It is unclear whether other components of the MS4 should be
considered to be BMPs, facilities, or both.
96. Permit Section: N/A
Statement of Action: Please clarify that Maximum Extent Practicable (MEP) is the
legal standard for the entire MS4 general permit. State clearly that MEP is the
standard for compliance with every provision of the draft permit.
Example Supporting Reasons: This is essential for understanding the scope of this
permit.
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97. Permit Section: N/A
Statement of Action: Please provide definitions for the words “pipes”, “ditches”,
and “swales” as they are used throughout the draft permit. Please work with
the regulated parties in developing these definitions.
Example Supporting Reasons: Clear understandings of these words are essential
for compliance with this permit. The definitions for these words will have a
significant impact on the scope and burden of this permit for the regulated
parties. The regulated parties have operations experience and expertise that
should be drawn on in the development of these definitions.
98. Permit Section: N/A
Statement of Action: Under MCM 4, this draft permit appears to require that MS4
permittees create local construction site regulatory programs that completely
duplicate the State construction site permitting program (“that is at least as
stringent as the Agency’s <CGP>”). Please provide an explanation for this
approach. Please do not limit this explanation to a statement that this is
required and expected by USEPA. The MPCA has made its own decisions and
varied from USEPA’s guidance in many provisions of this draft permit. As part of
this explanation, please provide the following information:
• the estimated number of construction sites in Minnesota, per year,
that should have MN CGP coverage,
• the actual number of these sites, per year, that applied for and
received MN CGP coverage,
• the total number of site visits and inspections, per year, performed by
State inspectors under the MN CGP program,
• the MPCA’s approach to creating a Qualified Local Program approach
to avoid permitting duplication or the rationale for not creating a QLP.
Example Supporting Reasons: The approach for MCM4 under this draft permit is a
significant new regulatory burden for both the MS4s and the builders. It is
reasonable to request an explanation and rationale for this change.
99. Permit Section: N/A
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Statement of Action: Please provide additional information about the new MS4s
that will be regulated under this permit in the foreseeable future. Please
address the following items:
• Under what circumstances will new permittees be designated as MS4s?
What criteria will be used?
• At what point will new permittees be informed of their designation as
MS4s? Please provide this information for each designation criterion.
• Does the MPCA currently have a list of cities and other entities that
they expect will be designated as MS4s in the foreseeable future? If
yes, please provide an explanation of provisions undertaken by the
MPCA to notify these entities of the new draft MS4 permit and provide
them with an opportunity to review and comment on the new draft
MS4 permit.
Example Supporting Reasons: New MS4s will be regulated under this new draft
MS4 permit. If the MPCA knows of entities that will be new MS4s in the
foreseeable future, the Agency must notify these entities of the new draft MS4
permit and provide them with an opportunity to review and comment on the
new draft MS4 permit.
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Minnesota Center for Environmental Advocacy

26 East Exchange Street • Suite 206 • Saint Paul, MN 55101-1667 • 651.223.5969
August 29, 2011
Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
Re:

Draft NPDES Permit No. MNR040000, General Permit for Small Municipal
Separate Storm Sewer Systems
Comments of Minnesota Center for Environmental Advocacy

Thank you for the opportunity to submit these comments on the draft permit for the General
Permit for Small Municipal Separate Storm Sewer Systems. The Minnesota Center for
Environmental Advocacy (MCEA) submits these comments on behalf of MCEA, Clean Water
Action, and Friends of the Mississippi River.
The undersigned groups are Minnesota non-profit environmental organizations that have
statewide membership. The groups have been concerned about impacts on Minnesota’s waters
from stormwater discharges for a number of years, have made stormwater pollution a significant
component of their work, and have participated in a number of related policy and legal matters.
The groups objects to issuance of the General Permit for Small MS4s because it provides
insufficient public notice and the proposed stormwater management plans (SWMPs) do not
contain or require achievement of discharge limits.
Background
MCEA has been active in the development of stormwater permits in Minnesota for several years.
In 2002, MCEA objected to the first draft general permit for small MS4s. In Minnesota Center
for Environmental Advocacy v. Minnesota Pollution Control Agency, the Minnesota Court of
Appeals held the general permit was deficient in several areas, and required MPCA to modify the
permit.1
The Court of Appeals identified insufficient opportunity for public comment as one of the
deficiencies in the original general permit. That subject remains a problem in the draft permit
now on public notice.

1

660 N.W.2d 427 (Minn. Ct. App. 2003).
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Federal Law Requires Public Notice of SWMPs
The Clean Water Act imposes requirements for public notice and comment prior to issuing
permits under the National Pollutant Discharge Elimination System.2 Federal law also establishes
the minimum contents of the public notices: “[a] copy of each permit application and each permit
issued under [the NPDES program] shall be available to the public.”3 These permits include
effluent limitations.4
EPA may delegate its NPDES permitting authority to states, provided that the states meet
minimum requirements.5 Minnesota is a delegated state. Delegated state programs must “insure
that the public . . . receive[s] notice of each application for a permit and [] provide[s] an
opportunity for public hearing before a ruling on each such application.”6 Thus, delegation to the
state does not reduce the notice requirements in the Clean Water Act in any way.
In challenging the 2003 general permit, MCEA argued that public notice of the general permit
for small MS4s alone did not provide sufficient information to satisfy the federal public notice
requirements. The general permit does not provide information for individual permittees. Instead,
individual stormwater pollution prevention plans (SWPPPs), which were the earlier version of
SWMPs, required public notice. In its MCEA v. MPCA opinion deciding the issue, Minnesota
Court of Appeals was clear on the requirements for public notice and comment on the MS4
general permit:
In this case, the SWPPPs contain the substantive information on how small
municipalities will comply with the Clean Water Act, and MPCA concedes that
the SWPPPs are the “core” of the general permit. The SWPPPs are the state
equivalent to the permit applications required by the federal Clean Water Act and
are subject to the CWA’s public availability and public hearing requirements.
Neither the single hearing held before the general permit was issued, nor the
public meetings to discuss the annual reports after the implementation of the
SWPPPs, are substitutes for a public hearing held before the SWPPPs are
implemented. Because there is no opportunity for public hearings on each
SWPPP, the general permit procedure violates the public participation
requirements of the Clean Water Act. We conclude that the public is entitled to
be heard on each SWPPP.7
MPCA provided public notice and comment on the individual SWPPPs submitted by MS4s after
the court’s decision.8
2

33 U.S.C. § 1251(e); 40 C.F.R. 124.10(a)(1)(ii).
33 U.S.C. § 1342(j).
4
See 33 U.S.C. § 1311.
5
33 U.S.C. § 1342(b).
6
33 U.S.C. § 1342(b)(3).
7
660 N.W.2d 427, 435 (footnote omitted).
8
See “Public Notice Process for Municipal Separate Storm Sewer Systems,” MPCA, last visited Aug. 11, 2011,
available at http://www.pca.state.mn.us/index.php/water/water-types-and-programs/stormwater/municipalstormwater/public-notice-process-for-municipal-separate-storm-sewer-systems.html.
3
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The current draft general permit allows MPCA to grant permit coverage to applicants without
submittal of a SWMP, which need not be submitted for one year.9 As a result, the SWMP, which
remains the core of the general permit, is not subject to public review, comment, or the right to
ask for a contested case hearing. The application information alone is not sufficient to qualify as
a “permit application” under MCEA v. MPCA and the Clean Water Act.
The final permit must allow public notice and comment on individual permit applications, of
which SWMP’s remain the “core”, before granting coverage.
Discharge Requirements Must Be Opened to Public Comment
For waters that do not meet state water quality standards, the Clean Water Act requires a study to
calculate the total maximum daily load (TMDL) of pollutants that would allow a water to meet
water quality standards.10 The TMDL assigns pollution loads to point sources in the form of
wasteload allocations (WLAs), including MS4 permittees to be covered by the draft general
permit. To date, 33 TMDLs have assigned WLAs to a total of 86 MS4s.11 The WLAs that are
assigned must be implemented through NPDES permits.12
Where a permittee is subject to a WLA, the WLA constitutes a discharge requirement.13 The
draft permit never requires incorporation of these discharge limits into the SWMPs.14 Instead, the
permittees must include information about discharges under these limits in annual reports
describing “progress,” which are submitted after permit coverage has begun.15 The distribution
of aggregate WLAs to individual MS4s does not have any public process.
The Minnesota Court of Appeals has already determined that this approach does not satisfy
public notice requirements.16 MPCA must include these limits in each MS4’s authorization to
discharge under the general permit and must provide opportunity for public notice, comment,
and right to a contested case hearing before granting coverage under the general permit.
The Permit Must Incorporate Wasteload Allocations and Compliance Schedules
When a permittee cannot immediately achieve a discharge limit “necessary to meet water quality
standards” in a permit, it may adopt a compliance schedule.17 Compliance schedules are (1)
9

Draft permit at 10.
33 U.S.C. § 1313(d).
11
Additional wasteload allocations have been assigned to Minneapolis and St. Paul, which are not included in this
total.
12
See 33 U.S.C. § 1311, 1313.
13
Draft permit at Appendix A, p. 37.
14
Id.
15
Id.
16
See MCEA v. MPCA, 660 N.W.2d at 435 (“Neither the single hearing held before the general permit was issued,
nor the public meetings to discuss the annual reports after the implementation of the SWPPPs, are substitutes for a
public hearing held before the SWPPPs are implemented.”).
17
33 U.S.C. § 1311(b)(1)(C).
10
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defined sets of actions (2) with a timeline and (3) a final deadline.18 If a compliance schedule is
greater than one year, the schedule must include interim milestones and deadlines.19 The
schedule must have a date for final achievement of the effluent limit.20
The draft permit deviates from the Clean Water Act by failing to include defined sets of actions
to achieve, a timeline with interim milestones, or a final deadline. Instead, the permit requires
the permittee to submit a list of potential BMPs and to “demonstrate continuing progress” toward
achieving the WLA.21 It requires no milestones or minimum amount of progress. It contains no
timeline or final date for achieving the WLA. The permit does not contain a process to establish
a compliance schedule where one is needed.
The final permit must require permittees either to meet the discharge requirements when they
obtain coverage under the permit or to provide a compliance schedule that meets federal
requirements.
Questionable Applicability of the General Permit Instrument
If the requirements set out in the Clean Water Act and the Minnesota Court of Appeals cannot be
met through the general permit instrument, then MPCA may wish to consider requiring
individual permits. MPCA rules provide considerations for use of general permits for facilities
with operations that are the same or substantially similar:
A. whether the operations, emissions, activities, discharges, or facilities of the permit
applicant or permittee have characteristics creating the potential for significant
environmental effects;
B. whether the permittee has been in compliance with the terms of the general permit and
applicable statutes and rules; and
C. whether the operations, emissions, activities, discharges, or facilities have been altered
such that they no longer fit within the category covered by the general permit.22
Causing or contributing to an impairment is a “significant environmental effect.” Permittees that
are exceeding their WLA are contributors to an impairment. They have different discharge
requirements from other permittees. This places them in a different position from those
permittees that are not exceeding a WLA. If some permittees will have significant environmental
effects and others will not, the permittees do not share similar circumstances and MPCA should
consider issuing individual NPDES permits.

18

See 40 C.F.R. § 122.2; 40 C.F.R. § 122.47(a)(1); James Hanlon, Office of Wastewater Management, U.S. EPA,
“Compliance Schedules for Water Quality-Based Effluent Limits in NPDES Permits,” May 10, 2007.
19
40 C.F.R. § 122.47(a)(3).
20
James Hanlon, Office of Wastewater Management, U.S. EPA, “Compliance Schedules for Water Quality-Based
Effluent Limits in NPDES Permits,” May 10, 2007.
21
Draft permit at Appendix A, p. 37.
22
Minn. R. 7001.0210 Subp. 6; see 40 C.F.R. § 122.28(a)(2).

Duane Duncanson
August 29, 2011
Page 5
Conclusion
Under federal and state law, MPCA must require the SWMPs to be noticed prior to granting
permit coverage, the SWMPs must contain individual wasteload allocations, and the permittees
with wasteload allocations lower than current discharge levels must be assigned compliance
schedules. Where these required permit elements cannot be achieved through the general permit,
MPCA must issue an individual permit. Please consider this comment a petition to the
Commissioner requesting that the MPCA Citizens’ Board consider the permit issuance. Thank
you for the opportunity to comment.
Sincerely,
/s/ Kris Sigford
Kris Sigford
Water Quality Director
Minnesota Center for Environmental Advocacy
26 E Exchange St Suite 206
St. Paul, MN 55101
Clean Water Action
308 East Hennepin Avenue
Minneapolis, MN 55414
Friends of the Mississippi River
360 Robert St, Ste 400
St. Paul, MN 55101

July 14, 2011

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Saint Paul, Minnesota 55155-4194

RE:

Comments on Draft NPDES/SDS General Permit for Small Municipal
Separate Storm Sewer Systems - May 31, 2011.

Dear Mr. Duncanson:
The Ramsey-Washington Metro Watershed District appreciates the opportunity to
comment on the draft General Permit for Small Municipal Separate Storm Sewer
Systems. While the 2011 draft is far more comprehensive than the expired 2006 general
permit, the District remains concerned that achieving water quality improvement in
receiving waters will remain a challenge long-term. The District comments fall into six
specific areas of concern as follows:
1. Interruption of the 45-day public notice period with the State of Minnesota shutdown of nonessential employees and agency programs presented a problem. For
fifteen days (July 1 – 15, 2011) of the comment period, the public was not
afforded an opportunity to acquire a copy of the draft permit or contact Agency
staff with questions on the draft permit. While the District is sympathetic with
Agency staff over actions beyond its control, it would seem both prudent and
equitable to re-notice the draft permit.
2. Part II. C. Stormwater Management Program (SWMP) Summary Requirements.
With the addition of the new SWMP acronym and the comprehensive nature of
this draft permit, the District strongly believes the time has clearly arrived to deal
with overlapping of state and federal programs addressing stormwater in
Minnesota. We can no longer continue to operate with agency “silo” mentality
and assume everything is alright with competing programs. The Metropolitan
Water Management Act (M.S. 103B.201- 103B.255) and Comprehensive Local
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Water Management Act (M.S. 103B.301 – 103B.335) administered by BWSR and
the Clean Water Act, Section 402 and associated regulations administered by the
Agency. Especially during a time of serious fiscal constraints at the state and
local levels, it is now time to put aside differences and work towards a leaner
approach that returns Minnesota to a leadership in overall water management.
3. Part II. C. 1. Partnerships. The District applauds adding this new section to the
draft permit. Heretofore, partnering or collaboration efforts by the District have
been outside the permit involving informal arrangements that remain effective
today. Concern is warranted that the draft permit may require a written agreement
between one or more parties, particularly as detailed in Part III. A. 3. Most often
such collaboration has involved MCMs: Public Education & Outreach and
Construction Site Stormwater Runoff Control. Further discussion with Agency
staff is warranted on this option so as to not dissuade collaboration because of
perceived concerns between the parties relating to liabilities, enforcement, fiscal
allocations between parties and insurance.
4. Part II. E. Minimum Control Measures, 1. Public Education and Outreach, a(5)
and e. The District as well as others were already actively involved and
collaborating in public education and outreach at varying scales and scopes prior
to the issuance of the MS4 permit. Ongoing challenges for this MCM relate to
performance measures and mechanisms to evaluate behavioral change. The tools
to address such outcomes are time-consuming to evaluate, implement, analyze
and follow up with appropriately given the limited education staffing allowable
under current MS4 program development practices and budgets (e.g. City of
Lauderdale). While the issue of quantifying behavior change is important,
reporting the implementation of a proven methodology (e.g. Words That Work)
and principles (e.g. psychology of sustainable behavior change by prominent
researchers such Christie Manning at Macalester College in St. Paul and Doug
McKenzie-Mohr from Toronto Canada), followed by appropriate periodic
surveys, may serve to adequately indicate that water quality-related behavior
change is occurring. We would recommend further discussion with Agency staff
and perhaps implementation of pilot efforts. Efficiencies of scale, scope, time and
audience access need to be better understood/utilized, and regional collaboration
need to be allowed for implementing, measuring and reporting social change
affecting water quality outcomes.
5. Part II. E. Minimum Control Measures, 4. Construction Site Stormwater Runoff
Control. The District through its rules has operated a construction site permit
program for many years and prior to the MS4 permit. In fact the District’s
ongoing regulatory effort could be a Qualifying Local Program (QLP) as
enumerated by EPA under 40 CFR § 122.34(c), but such an option is not provided
under the draft MCM 4. The new requirements for MCM 4 in the draft permit
appear to be overly burdensome to the MS4s in the District and redundant with
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the existing NPDES General Permit to Discharge Stormwater Associated with
Construction Activity. We recommend further discussion and revision.
6. The U.S. Environmental Protection Agency plans to issue significant proposed
changes to the stormwater regulations pertaining to the MS4 program in
September, 2011. While the Minnesota’s 2006 MS4 general permit has expired,
it appears far more efficient to wait till the federal proposed regulations are issued
and respond accordingly with a new Minnesota general permit. Many states have
delayed stormwater general permit issuance for a variety of reasons, therefore to
wait and institute a new draft permit that responds to the federal changes is both
environmentally responsive and fiscally appropriate. The District believes it is
more important for the Agency to wait a short time for the federal process to
proceed than to wait another five to seven years to respond to such changes.

There is a lot to like about the new draft general permit, but the District is not
convinced yet that its implementation will result in water quality improvement in
receiving waters. The TMDL program and the Metropolitan Water Management Act
have both given the District the tools to facilitate changes in the watershed that have
and will continue to improve water quality. Ultimately, that is the outcome desired
by both the Agency and MS4s. We support the July 6, 2011 comments submitted by
Capital Region Watershed District.
Finally, the District and its staff look forward to continuing to work with Agency staff
on a revised draft general permit that will better integrate overall water management
and water quality improvement in Minnesota.

Sincerely,

Clifton J. Aichinger,
Administrator
P.S. Due to the continuing state shutdown, this letter was both emailed to Mr.
Duncanson and mailed via US Postal Service on July 14, 2011.

July 14, 2011

Mr. Duane Duncanson
Minnesota Pollution Control Agency
Municipal Division
Stormwater Policy and Technical Assistance Unit
520 Lafayette Road North
Saint Paul, MN 55155-4194

Re: Comments on Draft NPDES/SDS General Permit for Small MS4s
Dear Mr. Duncanson:
South Washington Watershed District (SWWD) appreciates the opportunity to provide
comments on the draft NPDES/SDS General Permit for Small Municipal Separate Storm
Sewer System (MS4s), which Minnesota Pollution Control Agency (MPCA) is planning
to reissue with several modifications. SWWD has considerable, vested interest in the
requirements of the Small MS4 Permit because SWWD is a non-traditional operator of a
small MS4 and there are numerous other MS4s within SWWD boundary. SWWD’s
intention through its comments is to ensure that the health and sustainability of water
resources in SWWD, including the Mississippi River and St. Croix River.
SWWD recognizes that this draft permit is an improvement from the last iteration of the
permit in 2006 and commends MPCA for adding performance standards for postconstruction stormwater management and detailed requirements for annual reporting.
However, the draft Small MS4 Permit needs provisions that are more clear, specific,
measurable and enforceable to achieve the goals and objectives of the Clean Water Act.
Since this permit will be the legal foundation to determine if an MS4 is compliant with its
permit, it must contain specific deadlines for compliance, clear performance standards,
and measurable goals or quantifiable targets for implementation. Without these details, it
will be impossible to determine the effectiveness of MS4s’ Stormwater Management
Programs and to make meaningful progress towards improving water quality.

Q:\swwd\MS4\SmallMS4Permit_SWWDCommentLetter_07-14-11.doc
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Mr. Duane Duncanson
Minnesota Pollution Control Agency
Re: Comments on Draft NPDES/SDS General Permit for Small MS4s
July 14, 2011
In this letter, SWWD provides three major specific comments for improving and
strengthening the permit. Additional minor comments are presented in the enclosed
memo.
1. Small MS4 permittees should be required to conduct analytical water
quality/quantity monitoring for two reasons: 1) to identify and pinpoint illicit
discharges in the MS4 and 2) to assess the effectiveness of the MS4’s stormwater
management program (SWMP). EPA’s MS4 Permit Improvement Guide, dated
April 2010, recommends analytical monitoring at dry weather field screening
locations to assist the MS4 in locating illicit discharges and identifying the water
quality impact to the receiving water. The draft permit has no monitoring
requirements. In addition, the guide urges MS4s to conduct monitoring to assess
performance of their stormwater management programs. Analytical monitoring
of stormwater discharges from the MS4s and the receiving waters provides clear,
current information on the effectiveness of their programs and indicates which
elements of the program need to be modified. Monitoring could be conducted in
partnership with other MS4s or with entities that have existing monitoring
programs, such as watershed districts and watershed management organizations.
2. The permit requirements for Illicit Discharge Detection and Elimination, as
outlined in Part III, E., 3., are inadequate for the reasons outlined below:
•

•
•
•

•

The procedures for identifying and locating illicit discharges focuses only on
outfall field observations with no requirements for analytical monitoring (See
above comment) to sufficiently identify problem areas.
There is no schedule or deadlines for outfall screening/inspections. A
schedule should be required in the permit.
It is not clear if all or some of the outfalls need to be screened/inspected. This
issue must be clarified in the permit.
This MCM lacks specific language on the required activities and deadlines for
elimination of illicit discharges, which is critical to ensuring their removal.
Currently the permit utilizes the Enforcement Response Procedures (ERPs) to
ensure elimination and corrective actions for illicit discharges. Although
permittees are required to develop and implement ERPs to enforce and
compel compliance with all regulatory mechanisms developed by the
permittee (including but not limited to IDDE), there should be separate and
clear language for eliminating illicit discharges.
Please add the italicized word to the permit provision in Part III, E., 3., c., (3),
(a) to the following: “Procedures, including expedited response times, for
investigating, locating and eliminating, the source of the illicit discharges
within the drainage area of which the illicit discharge was detected.”

Q:\swwd\MS4\SmallMS4Permit_SWWDCommentLetter_07-14-11.doc
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Minnesota Pollution Control Agency
Re: Comments on Draft NPDES/SDS General Permit for Small MS4s
July 14, 2011
•

Finally the permit does not include any requirements for tracking illicit
discharges from sites or facilities (i.e., industrial sites, landfills, etc.) that have
a higher potential for discharging pollutants. Please include measures for
inventorying and addressing these sites and facilities.

3. There are significant concerns related to the Post Construction Stormwater
Management requirements as outlined in Part III, E., 5.
•

•

The standards for the regulatory mechanism should be the same for new
development and redevelopment. In most cases in urbanized areas, very little
to no water quality treatment or volume reduction would be required based on
the standard for redevelopment listed in the draft permit (Part III E. 5. a. (1)
(b)). In fact a development would only have to reduce their impervious cover
by 1% to satisfy treatment standard of a net reduction in volume, TSS and TP.
In five years of implementing a volume reduction and water quality
improvement standard that is the same for both new development and
redevelopment, it has been SWWD’s experience that it is a reasonable,
effective and cost-efficient method to controlling stormwater runoff and
improving water quality.
MPCA provides a Technical Support Document for compliance with this
MCM. SWWD strongly recommends that treatment standards #1, #2, and #4,
listed in this document, be incorporated into the permit to strengthen the
permit and ensure compliance with these standards. Treatment standards #3
and #5 should be eliminated for the following reasons: 1) Standard #3 will no
longer be applicable should the standards for new development and
redevelopment be the same; and 2) Standard #5 is still undefined and a work
in progress.

The MPCA should recognize 30 years of stormwater and watershed management
provided through the Metropolitan Surface Water Management Act by local watershed
organizations and municipalities. Most of the requirements in the draft Small MS4
permit have been and are being addressed through local watershed planning. The MPCA
should consider an exemption from the MS4 permit for those areas covered with State
approved watershed plans. The Metropolitan Surface Water Management Act provides a
framework for water resource management that the MPCA should rely on to achieve its
water quality goals. This framework provides a locally based resource management
delivery system to improve and protect water quality. The MPCA should achieve its
water quality goals using this State approved local management and delivery system.
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SWWD requests that MPCA address these major comments and the accompanying
detailed comments in the draft Small MS4 permit to the greatest extent possible. SWWD
and the watershed district cities have successfully partnered on stormwater management
initiatives in our shared jurisdiction and we look forward to continuing this partnership to
make further strides in protecting and restoring local water resources. If you have any
questions, please contact me.
Sincerely,
South Washington Watershed District

Matt Moore
Administrator
enc: Detailed Comment Memo on Draft NPDES/SDS General Small MS4 Permit
cc:

SWWD Board of Mangers
Mr. Mark Doneux, Capitol Region WD
Mr. Cliff Aichinger, Ramsey Washington Metro WD
Mr. John Hanson, Valley Branch WD
Mr. Ray Bohn, MAWD
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Mr. Duane Duncanson
Minnesota Pollution Control Agency
Re: Comments on Draft NPDES/SDS General Permit for Small MS4s
July 14, 2011

Memo
To:

SWWD Board of Managers

From: Matt Moore, SWWD Administrator
CC:
Date: July 14, 2011
Re:

Detailed Comments on Draft NPDES/SDS General Permit for Small MS4s

In conjunction with the letter from South Washington Watershed District’s (SWWD) that
outlines the major comments on the draft General Permit for Small Municipal Storm
Sewer Systems (MS4s), SWWD offers the following detailed recommendations for the
draft permit.
1. Please differentiate between the Stormwater Management Plan (SWMP)
Summary Requirements, as outlined in Part II, C. SWMP Summary
Requirements, and the requirements for the full SWMP as outlined in Part III,
SWMP. What are the deadlines for each?
2. Please clarify if the MS4 permitee is required to establish partnerships to be in
compliance with its permit. In Part III, A. Partnerships, permittees are authorized
by MPCA to enter into partnerships but in Part IV, B., 2., the permittee is required
to report on partnerships being implemented which implies that it is expected to
do so.
3. Please be more specific on the scope of or what constitutes priority areas
(geographic, pollutant of concerns, audience, etc.) for an MS4 public education
and outreach program as described in Part III, E., 1..
Q:\swwd\MS4\SmallMS4Permit_SWWDCommentLetter_07-14-11.doc
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4. Eliminate the requirement to have a mechanism to evaluate behavior change in
the community as described in Part III, E., 1., a., e. It is extremely challenging
and difficult for an MS4 to evaluate behavior change in a meaningful, useful
manner. Evaluation of public education and outreach efforts should be conducted
on a larger scale (county, metro region, etc.).
5. The requirement for a regulatory mechanism in Construction Site Stormwater
Runoff Control, as outlined in Part III, E., 4., a., is redundant to the State’s
General Permit to Discharge Stormwater Associated with Construction Activity.
This requirement should be implemented by the MS4s and not the State.
6. There are a large number of SOPs for the permittee to develop and implement for
their SWMP. SWWD recommends that the number of SOPs be reduced and
streamlined. Please provide a summary list of SOPs and include descriptions and
deadlines for submittal.
7. As defined in Part III, E., 6., b., (2), (a), 1), the frequency of inspections for
structural stormwater management facilities is once a year. The inspection
frequencies should be tailored to the structural stormwater management facility
type as opposed to applying only one annual inspection per year across all types.
SWWD recommends utilizing the inspection criteria from the MN Stormwater
Manual as a guide.
8. As defined in Part III, E., 6., b., (2), (a), 2), the frequency of inspections for
stockpile areas and storage and material handling areas is on a quarterly basis.
The frequency for each area should be increased during the season(s) of most use.
For example, deicing material areas should be inspected on a monthly basis
during the winter months, less frequently in the spring and fall (bi-monthly), and
not inspected in the summer.
9. In Part III, F., 3., b., the permittees are granted the authority to modify the SWMP
without prior approval of the Commissioner if “b) a less effective BMP
identified in the SWMP is replaced with a more effective BMP. The alternate
BMP shall address the same, or similar, concerns as the ineffective or failed
BMP.” Please clarify who and/or how to determine the effectiveness of the
original and alternate BMP.

SWWD respectfully requests that MPCA address the comments made above. If you have
any questions, please do not hesitate to contact me.
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Mr. Duncanson,
Please define (and give an example of) a standard operating procedure.
Why is this term necessary instead of the term best management practice unless you want to specifically
describe exactly how to do a task? Having to write SOP would mean that the SWMP would have to
dictate “means and methods” and therefore assume all liability and each SOP would have to entail much
more than just stormwater issues when describing how to complete a particular task. Practices are
somewhat generic, often list multiple options, leave the “means and methods” up to the worker, and
are results orientated. Procedures are very specific, must be followed, and are task orientated even if
the results are contrary to the intent. An operating procedure would have to detail all aspects of a task,
not just stormwater issues. An MS4 could open itself up to potential legal liability if SOP’s are made
available for public review. Requiring a better description of a BMP might be more appropriate.
What does the Agency anticipate the full-time equivalent (FTE) work load (by permit year) would be to
complete the requirements of the draft permit? After several years of audits, you should have a
reasonable assumption at the needed time for different sized MS4s to meet the proposed requirements
to the Agency’s standards. In the guidance document you imply that small MS4’s do not have adequate
BMP descriptions to ensure consistence and continuity when staff changes (thus the need for SOPs).
When estimating the FTE needed, assume that no SOPs have been developed. Since work load will be
somewhat dependent on population and land area, at a minimum please distinguish between small
MS4s (such as townships and colleges) and large cities (such as Duluth). Further breakdown (college,
township, small city, large city, county) would be appreciated.
Thanks,
Erik
-Erik Larson, Sr. Engineer - Chair UMD Stormwater Steering Committee University of Minnesota Duluth,
Facilities Management
1049 University Drive, 241 DAdB
Duluth MN 55802
(218)726-6915
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Minnesota Association
of
WatershedDistricts

lnnd and WaterShall be Presemed

540 Diffley Road
St. Paul,MN 55123

Phone: 651-452-8506
Fax:
651-686-8679

www.mnwatershed.ors
E-mail: raybohnmga@aol.com

August29,2011
DuaneDuncanson
MinnesotaPollutionControlAgency
MunicipalDivision
StormwaterPolicy and Technical AssistanceUnit
520 Lafay ette Road North
SaintPaul,MN 55155-4194
Re: Commentson Draft NPDES/SDSGeneralPermit for Small MS4s
Dear Mr. Duncanson:
The Minnesota Association of WatershedDistricts (MAWD) appreciatesthe opportunity to provide
commentson the draft NPDES/SDS GeneralPermit for Small Municipal SeparateStorm Sewer
System(MS4s), which MinnesotaPollution Control Agency (MPCA) is planningto reissuewith
severalmodifications. MAWD has considerablevestedinterestin the requirementsof the Small MS4
Permit becausenumerousMAWD membersare a non-traditional operatorof a small MS4, as well as
numerousother MS4s within our members' boundaries,including cities and other non-traditional
MS4s. MAWD's intention through its commentsis to ensurethat the health and sustainability of water
resourcesare protectedand improved. MAWD requeststhat MPCA considerthe following:
1) Wait 60 days for new EPA changesto the MS4 Program
The U.S. EnvironmentalProtectionAgency plans to issuesignificantproposedchangesto the
stormwaterregulationspertainingto the MS4 programin September2011.While the Minnesota's
2006 MS4 generalpermit has expired, it appearsfar more efficient to wait until the federal proposed
regulationsare issuedand respondaccordingly with a new Minnesota generalpermit. MAWD believes
it is more important for the MPCA to wait a short time for the federal processto proceedthan to wait
anotherfive to sevenyears to respondto such changes. To wait and institute a new draft permit that
respondsto the federal changesis both environmentally responsiveand fiscally appropriate.
2) Coordinate with existing comprehensivewatershed planning programs
The MPCA should consider an exemption from the MS4 permit for those areascoveredwith State
approvedwatershedplans, becausemost of the requirementsin the draft Small MS4 permit have been
and are being addressedthrough local watershedplanning. For 30 years,the Metropolitan Surface
Water ManagementAct has provided a framework for water resourcemanagementby local watershed
organizationsand municipalities. This framework provides a locally-basedresourcemanagementand
delivery systemto improve and protect water quality, which the MPCA should rely on to achieveits
water quality goals.
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The Draft permit appearsto have made no attempt to coordinatethe planning and program
requirementsof the "storm water managementprogram" with the existing and more comprehensive
requirementsof the Metropolitan SurfaceWater ManagementAct. The lack of coordination efforts has
beenraised continuously since the inception of this program. MPCA has been lacking in efforts to
addresscollaboration with other stateagencies,such as BWSR, to reduceor eliminate duplication of
effort at the local level. In particular, the responsesfrom MPCA staff at the disbandingof the MPCA
watershedwork group and during the introduction of the current draft permit showeda total lack of
understandingof or interest in comprehensivewater managementat the local level.
MAWD believesthe absenceof coordination and collaboration betweenMPCA and other state
agencieswill result in duplicated effort and additional costsfor plan preparation,creation of an
environmentwhere "format" is more important than results,and a generaltrend where the concernof
water quality has moved from dominating the local water managementagendato being the sole item
on the agendain someplaces.This "exclusiveness"has shifted much neededattention from other
interestsand concernsat the local level.
If the MPCA does not exempt areaswith a Stateapprovedwatershedplan from the MS4 permit,
MAWD would like the agencyto either provide a detailedreasonwhy the two programs cannot be
integratedor commit to an authenticand concertedeffort to bring the two programstogether.
3) Use Article 4, Section 33 "Evaluation Required" funding to implement previous studies
that coordinate local and federal stormwater managementin Minnesota rather than to
restudy the issue
Regardingrecentlypassedlegislationto evaluatewater managementin Minnesota,the coordinationof
local and federal stormwatermanagementdoesnot require more study but needsthe supportto
implement recommendationsfrom thesestudiesat the managementlevel of the Minnesota Pollution
Control Agency. In the last five yearsthe following studiesor plans have been developedto
coordinatelocal watershedmanagementand federal stormwatermanagement:
a) Framework for IntegratedWatershedBased StormwaterPermitting in Minnesota, May 2006
MinnesotaBoard of Water and Soil Resources,WatershedApproachSubcommittee
b) Integrating StormwaterPermitting and WatershedManagement,April2008
Minnesota Stormwater SteeringCommittee and Minnesota Board of Water and Soil Resources
c) StormwaterManagementRoadmapfor Minnesota,November 2008
Minnesota Stormwater SteeringCommittee
d) ConnectingLocal Water Managementand StateWater Quality Programs,September2009
MinnesotaPollution Control Agency and MinnesotaBoard of Water and Soil Resources
Not only have thesestudiesidentified how to most effectively integratelocal and federal programs,but
also local units of govemment, such as watersheddistricts, have participatedin thesestudiesexpecting
the recommendationsto be implemented. Therefore, MAWD believesusing resourcesto "restudy"
theseissuesis a waste of time and resources,which further delays action neededto implement local
and federal collaboration.
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MAWD asksthat MPCA seriouslyconsiderthesethreemajorcomments.MAWD andthe member
partneredon stormwatermanagement
watersheddistrictshavesuccessfully
initiativesandwe look
forwardto continuingthis partnershipto makefurther stridesin protectingandrestoringlocal water
resources.If you haveany questions,pleasecontactme.

MinnesotaAssociationof WatershedDistricts
cc:

PaulAasen,MPCA
Rebecca
Flood,MPCA
Lisa Thorvig,MPCA
Bob Newport,EPA Region5
Brian Bell, EPA Region5
RussellMartin, EPA Region5
JohnJaschke,BWSR
JulieBlackburn,BWSR
SteveWoods,BWSR
MetropolitanWatershedDistricts

Engineering



Planning



Environmental



Construction

701 Xenia Avenue South
Suite 300
Minneapolis, MN 55416
Tel: 763-541-4800
Fax: 763-541-1700

July 14, 2011
Duane Duncanson
MS4 Permit writer
Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, MN 55155-4194
Re: Comments on the 2011 Proposed NPDES MS4 Permit
Dear Mr. Duncanson:
Please consider this letter as our formal comments on the proposed new rules referenced above.
We are submitting these comments on behalf of WSB and our small Municipal Separate Storm
Sewer Systems (MS4) clients. We thank you for consideration of our comments during the
response and revision process.
WSB, and our clients, acknowledge and overall support the efforts and comments of the
Minnesota Stormwater Coalition (MSC). In an effort to anticipate the new requirements,
resulting budget impacts, technical difficulties in responding to the new permit, and time needed
to prepare the new Stormwater Management Plans (SWMP); clarifications and/or changes to the
draft permit language is requested. It remains the goal of WSB to assist the agency and our
clients in developing a prototype SWMP that will meet these permit conditions as soon as
possible.
We believe our comments in conjunction with the MSC’s comments and concerns are important
in creating a permit that is functional, effective, and financially achievable to all MS4
permittee’s.
Respectfully Submitted,
Jeff Peters

Todd Hubmer

Jennifer Hildebrand

Pete Willenbring

Mr. Duncanson
July 14, 2011
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Specific Comments
Comment 1. Please describe why draft permit is not consistent with Federal
Guidelines.
Permit Section: Page 18, 5.a.1.(a) and (b)
MCM 5 Volume Control: We don't believe volume should be considered a pollutant.
Stormwater volume in and of itself is not a pollutant it is a conveyance mechanism for
pollutants, much like air is the conveyance system for atmospheric deposition of
pollutants. This is not consistent with Federal Guidelines, and is implying that a onesize-fits-all approach would work in most circumstances.. Consider removing this from
MCM 5.
Comment 2. Standard Operating Procedures
Permit Section: Several Areas
Consider referencing the EPA guidance for preparing Standard Operating Procedures
(SOPs) EPA QA/G-6
Comment 3. Appendix B
Permit Section: Appendix B
The monitoring requirements in this appendix needs to be adjusted or the Appendix
eliminated from the final permit. The proposed current draft requirements do not reflect
the varied magnitude and unique conditions that can occur with these types of treatment
systems. These proposed requirements artificially inflate the costs of these highly
effective and safe BMP tools. In fact, this proposed requirement may actually decrease
the overall goal of water clarity this permit is trying to achieve. Many of these systems
are highly automated with repeatable and dependable outcomes. Weekly inspections by a
responsible person could be considered over bearing for a process that has been
engineered for specific results. As previously stated, specific site conditions may indeed
allow for a high level end result.

