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PROCEEDI NGS
(Exhibits A through O were marked prior
to the hearing.)
HEARI NG OFFI CER CASE: (Good

af ternoon, everyone. |'mgoing to go through the
procedures of just how the day will go today, just a
little bit of the agenda and some other points,
i ncl udi ng when the comment period will close and when
the period is for rebuttal. | wll get to that, so
for the people interested in that, that wll cone a
little bit later.

Then we'll have sone procedural matters
that will be dealt with by the Departnent. Then we'll
take a short break, and then we'll come back and have
a presentation fromthe Departnment. That's a general
overview. And whoever is here and wants to speak w |
be invited to speak.

| have a cold. | don't know if you can
tell. If you need ne to speak up, just raise your
hand and | w Il ask you, Wat do you need? And you'll
say, | need you to speak up, and I will do that. If
you need anything at all in terns of speaking today,
sone kind of accommodation, also |let us know that, and
we'll do our best to accommdate you.

So again, ny nane is Barbara Case, and |I'm

KI RBY KENNEDY & ASSOCI ATES
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an adm nistrative law judge with the State O fice of
Adm ni strative Hearings. The office is independent of
the Pollution Control Agency that is proposing to
adopt rules today, and, also, is not associated with
any other participants in this hearing. The role of
our office is to provide hearings like this in a
manner that's inpartial and fair to all parties.

Judge Case is fine, by the way.

|"mgoing to stop already and say: |Is
there a sign on the door that tells people to go to
t he overflow roonf

M5. LYNN: There isn't, but I can --
HEARI NG OFFI CER CASE: Can soneone
put one on? | think people are also wel cone to cone
in, because we have a few seats left, but | just
noti ced sone people cone and then wal k away. Thanks.

It's approximately 3:30, alnost 3:35 on
February 4, 2016, and we have convened in Room 100 of
the M nnesota Pollution Control Agency, at 520
Laf ayette Road North, St. Paul, M nnesota.

And we' ve al so convened by vi deo
conferencing in the Mnnesota Pollution Contro
Agency's Duluth office at 525 Lake Avenue, Suite 400,
i n Dul uth.

And we al so have convened in an overfl ow
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roomat this 520 Lafayette Road North address, where,
if we have nore people than we can accommodat e here,
they are going to be listening to the proceedings in
that overflow room and I'm |l ooking at the M nnesota
Pol l ution Control Agency to say: |Is that all correct?

M5. KESSLER  Yes.

HEARI NG OFFI CER CASE: |s anyone
havi ng trouble hearing at this point? Gay. Thank
you.

There's a handout on the table here and in
t he video conference roomhere and in Duluth entitled
"State of M nnesota Ofice of Adm nistrative Hearings
Rul e Hearing Procedures,” and it |ooks like this
(indicating), and it describes the procedures for rule
hearings like this in nore detail than I'mgoing to go
into today, so if you're interested in the details of
the process, this is sonething nore than I'll do
t oday, but something |less than we do in all of the
statutes and rul es.

This al so has information on how to submt
coments, so if you are interested in doing that,
after the hearing, it would be good to take one of
these with you. There are also docunents, which I'm
sure you saw when you cane in, and | assune there are

duplicates of those in each of the other roons, that
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are related to the rule anmendnents

There's also the sign-up sheet here and in
Duluth and in the overflow room and if you did not
signin, I'd urge you to do so because it helps ne to
prepare an accurate report and record of this hearing
if everyone signs it.

| f you wish to nmake a comment today, there
was a col umm when you signed in that said, Speak at
Hearing, or sonething simlar to that, and what | wll
do, after the presentation by the Departnent, is get
the sheets. First from Duluth, and anyone who is in
Duluth will be invited to speak first, and then we'l|
do people who wish to speak that are here in St. Paul.

So this hearing is part of the process
that is used for agencies to adopt rules, under the
M nnesota Adm nistrative Procedure Act, and the
purpose of this hearing is to devel op and receive
informati on on three key issues under the act; nanely,
whet her the M nnesota Pollution Control Agency has the
| egal authority to adopt the proposed rules, fulfilled
all relevant |egal and procedural requirenents in
order to pronulgate rules, and denonstrated that anong
t he possible alternatives for rule making that were
avai l able to the Agency, the rules that the Agency has

proposed are needed and reasonabl e.
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It's helpful to keep those points in mnd
when you' re aski ng questions of the Agency or
subm tting your comrents. Because part of the purpose
of this hearing today is to develop information
related to the proposed anendnents, you wll be able
to ask questions of people here fromthe Agency, when
it's your turn to cone up and nmake a comment or ask a
questi on.

They will, |ikew se, be able to ask
guesti ons of people who cone up to nmake conments, and
| may ask questions of the people who conme up to nake
coments, and | may ask the Agency, because the point
here is to have a full and fair hearing of the issues.

| f you previously submtted coments --
and about six coments were received prior to today --
those are going to be offered, | believe, by the
Agency into the record as an exhibit.

And they will also be, it's ny
under st andi ng, posted on -- there's a new systemin ny

office called "e-filing," where people can nake
coments electronically, but we are going to find a
way to have the comments that have already cone in and
put themthere. That's ny understanding. |If not
there, they will be on our website and the MPCA's

websi te.
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That's a |l ong way of saying, as well, that
if you've submtted a witten comrent or you are goi ng
to submt a witten conment, you don't need to speak
today. You're welcone to, but you don't have to. You
have both options available to you, and if you
submtted sonething in witing, you certainly don't
need to come up and read that into the record. It
will be part of the record.

Al right. So after I'mdone with ny
i ntroduction here, then M. Adonis Neblett, who is
General Counsel for the Mnnesota Pollution Control
Agency, will introduce the M nnesota Pollution Control
Agency panel that's here fromthe Departnent.

Next, M. Neblett will, for the M nnesota
Pol [ uti on Control Agency, submt the exhibits it
W shes to include in the hearing record, and you nay
| ook at the exhibits during the break, but please
| eave them on that table.

After that, it's nmy understandi ng that
Ms. Elise Doucette will nmake a brief oral presentation
about the rule anmendnments and the reasons for them is
that correct?

MR NEBLETT: Yes.
HEARI NG OFFI CER CASE: Finally, the

rest of the hearing tine is allotted for questions and
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statenents fromthe nenbers of the public. If |
haven't said it enough tinmes, please sign in at the
hearing register, and if you wish to speak, mark that
you W sh to speak

We'll call you, again, relatively in
order, and if you need sonme special acconmobdation in
terms of the order of things, you can talk to ne at
t he break.

| shoul d have said earlier that we have a
court reporter here with us today, Kelly Brede, so
it's inmportant that everyone speak audi bly, not using
nods of the head, et cetera, so that she can take down
an accurate record of anything that we say today, so
if you can identify yourself by nanme and also if you
represent any particular group, if you could identify
that as well.

And the court reporter just rem nded ne
that it's not -- don't just state your nane, please
spell your nanme for the record, because people believe
that every nane -- Mark is always spelled MA-R-K, but
it's not. Sonetines it's spelled MA-R-C. So no
matter how ordi nary you believe your nane to be,
pl ease spell it for the court reporter.

Agai n, al though you may ask questions, you

don't need to do that in a way that it would be done
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inacourt trial. This is nore informal than that, so
you don't have to ask your question -- you don't have
to make your points by asking a question. You can
sinply make your point.

And again, | may interrupt a speaker from
time to tinme to rem nd them of speaking audi bly and
not noddi ng their head, or ask for spellings or
conplete words for what are abbreviations. | hope
that no one will take offense at ny interruption. [|I'm
sinply trying to ensure that we have an accurate
hearing record, so if |I do that, that is why.

I f you have a witten copy of your
remarks, you can | eave them here as an exhibit, and
we'll mark that and enter that into the record. You
can al so submt your comments in witing after the
hearing, and coments nay be submtted as, again,
descri bed on this piece of paper fromthe Ofice of
Adm ni strative Heari ngs.

One of the ways is through a site called
"e-coments,"” which | wll admt to you is a new
process. |If you want to submt it by the
ol d-fashi oned way by mail, you nay do that, and all of
t hose choices and ways to do it are described on that
paper. If you're submtting comments, it's helpful if

you refer to the docket nunmber. The docket nunber in
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this case is: 82-9003-32864.

At the close of the hearing, you will have
20 cal endar days to submt your comments. By ny
cal cul ations, that deadline will be Wdnesday,
February 24, 2016.

That said, though, the earlier you nake
your comments, the earlier you submt your conments,
the nore tinme you're giving the Agency to think about
t hose coments and respond to them so it's nuch
preferrable to do it, say, in the first five days than
to do it the last five days, so that the Agency has
tinme to consider and respond. It's good to give them
as nmuch tinme as possible.

After that date of February 24, 2016,
there's a five-working-day rebuttal period. That
second period is not an opportunity to submt initial
coments or evidence. |Instead, it's an opportunity
for you to review and respond to the comments
subm tted by the Departnment or others during the
coments period. That rebuttal periods ends, by ny
cal cul ati on, on Wednesday, March 2, 2016.

And | digress a little bit fromny script
and say: Because of this new process that we have,
that's this e-filing systemwhere you can make

coments, according to that system-- as | understand
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it, not having used it -- you can nake comments and
ot hers can respond to your comments.

|"mgoing to treat all comments that cone
in wthin the 20-day period as bei ng conments, not
rebuttal. That's about all | can say about that right
now, but that's the way I'm going to parse that.

After the second deadline passes, that
March 2, 2016, | will prepare a report, and that
report will contain ny decisions about whether or not
t he Departnent has nmet its burden, that | discussed
earlier; nanely, whether the Departnment has statutory
authority, has fulfilled all necessary |ega
requi renments and procedural requirenents, and
denonstrate the need and reasonabl eness of each
portion of the proposed rules.

If you want to obtain a copy of ny report,
pl ease put your nanme and address on one of the
envel opes at the respective sign-in tables --
hopefully, there's some in the Duluth | ocation -- and
we wll see that you get notice when the report is
avai |l abl e, and you wll be infornmed on how to obtain a
copy.

Are there any questions before we proceed
to M. Neblett?

MS. MACCABEE: Your Honor, if we

KI RBY KENNEDY & ASSOCI ATES
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just would like to have an el ectronic copy but not a
paper one, what's the best way to ensure that?

HEARI NG OFFI CER CASE: A copy of the
report?

M5. MACCABEE: Yeah. Just an
el ectroni c copy.

HEARI NG OFFI CER CASE: | beli eve,
al though 1I'm not absolutely certain, that probably the
easiest way is to go on to our website -- the Ofice
of Adm nistrative Hearings' website for this
particular rule or the Pollution Control Agency's
website. I'msure they'll post it there as well.

And then | think you'll just be able
to send it to yourself electronically fromthere.

M5. MACCABEE: |s there a way, |ike
with the PUC docunent, for exanple, that you can be
notified when it cones out, even if it's -- or --
or -- evenif it's not sent as an attachnment, just a
notice that it is available on a |Iink?

HEARI NG OFFI CER CASE: Ckay. |
understand the question, and |I'mgoing to ask the
Departnent to address that, whenever you w sh. Now
or -- M. Neblett.

MR NEBLETT: The PCA does not have

an e-docket systemlike the PUC does, so we woul d not

KI RBY KENNEDY & ASSOCI ATES
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be able to do that.
HEARI NG OFFI CER CASE: And you're

not going to send the report out to the sane |list of

people that were -- | nean, | don't know that
there's --

MR NEBLETT: | don't think that we
typically do. | think we would, as you say, post it,
and then it will also be available online. | believe

we typically do that. Lynn?

HEARI NG OFFI CER CASE: Ckay. And |
know t hat we don't, because we wouldn't even -- this,
right nowis the process, is filling out the envel ope
and then getting notification that it's avail able and
how to get a copy, and | assune it will tell you how
to get it paper or electronically.

M5. LYNN: Yes. That was ny
under st andi ng, was the purpose of the envelopes is to
be notified by you when you're done with your report,
and when you're done, you notify us, you send it to
us, we post it on the Agency rul emaki ng web page with
all of the other docunents. | don't knowif it's
posted on your pages or not.

My suggestion would be, within the 20 days
and within the -- the whole tine after this hearing,

we will continue to post docunents as they becone

KI RBY KENNEDY & ASSOCI ATES
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avai | abl e on our rul emaki ng web page, the exhibit, the
comments, et cetera, et cetera. And then when we get
the report, that will go on there as well.

Do we send out a notification every tine

we post sonething on our website? No, we don't. Does

t hat hel p?
HEARI NG OFFI CER CASE: Yes. Thank
you.
Al right. Any other questions at this
point? |'m seeing no one.
"1l ask M. Neblett to introduce the
panel .

MR. NEBLETT: Thank you, Judge Case.

For the record, nmy nane is Adonis Neblett.
"' mthe general counsel here at the M nnesota
Pollution Control Agency. M nane is spelled, first
nane, A-D-ONI-S, last name, NE-B-L-E-T-T.

' m here appearing on behalf of the Agency
in this ruling-mking proceeding, which is -- in which
we are proposing to amend M nnesota rul es governi ng
wat er quality variances in Chapters 7050, 7052, and
7053.

You have already nmet Mary Lynn. | would
like to introduce the other nenbers of the rul emaking

team here that are available to provide a brief
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presentation and respond to your questions as
appropriate or if they are able.

Mary Lynn, as you are aware, is a
rul emaki ng coordi nator of the Resource Managenent and
Assi stance Division of the PCA. She is the project
manager of this rule making to anend the procedural
rules for water quality variances.

She has responsibility for adm nistrative
procedures for this rule nmaking and is the point of
contact for process-related questions.

To ny right is Katrina Kessler. She is
t he manager of the Water Assessnent Section in the
Envi ronnent al Anal ysis and Qut cones division of the
M nnesota Pol | uti on Control Agency. That section has
responsibility for devel opnment of water quality
standards, establishing F1 limts, overseeing the
review of variance requests.

To her right is Elise Doucette. She is a
policy analyst in the Environnmental Analysis and
Qut cones division of the Mnnesota Pollution Contro
Agency. She is the lead staff on the pronul gati on of
t he proposed anendnents to the water quality variance
rules and will probably take the I ead -- or be taking
the lead on the Agency's presentation.

At the end of the table is Steve Wi ss.
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Steve Weiss is the supervisor of the Effluent Limts
Unit within the Water Assessnents section at the

M nnesota Pol luti on Control Agency. Steve oversees
the inplenentation of water quality standards and
variances in wastewater permts.

At this tinme, Your Honor, I'd like to
submt into the hearing record the exhibits outlined
in that notebook before you. | will first provide
sone brief description of what's in those exhibits,
and | understand that those present may want to take a
nonent to peruse them during the break.

The purpose of these exhibits is to
docunent that, indeed, the Agency has the | ega
authority to adopt these rules, to denonstrate that we
have fulfilled all |egal and procedural requirenents
for pronmulgating rules, and that, indeed, the rule
sections are necessary and reasonable. So they w |
denonstrate the need and reasonabl eness of the rule.

The exhibits are identified as Exhibits A
through O A through K of the exhibits are identified
or are in key to correspond to the requirenents of
M nnesota Rul e 1400. 2220, Subpart 1. Wthout reciting
every -- the name and title of every one of the
exhibits, 1'll provide a brief summary of them

In the exhibit index, the exhibit
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identified as Exhibit C contains a proposed anendnent
to the rule.

Exhibit D1 is the SONAR D2 is an
addendumto the SONAR that was necessitated by the
di sbandi ng of the MPCA and nmade corrections to renove
references to the now defunct board.

Many of the exhibits denonstrate that the
Agency has fulfilled all relevant and | egal and
procedural requirenents, and these woul d incl ude:
Requests for Comments, which are Al, A2; the
Certificates of Mailing in Gl and &; and the
correspondi ng Notices of Rul emaking and Notices of
Hearing are in Exhibits F1 and F2.

There is also the Certificate of
Additional Notice in HL and H2; Notices to the
Legislators in K9; The approvals by the Ofice of
Managenent and Budget of the Agency's fiscal analysis
of the inpacts of the rules in KI.

Additionally, we added in the witten
coments. There were six witten comments al ong with,
| believe it was, 52 requests for hearing, and those
are Exhibits I|.

We have the presentation that wll --
well, the slides for the presentation that will be

given by Ms. Doucette in Exhibit L.
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Exhibit Nis the MPCA's proposed changes
to the proposed rul es, and because of their rel evance
to this rulemaking, Exhibit Nis the Federal Registrar
Notice for the Final US EPA Rule, and Exhibit Mis the
Final Rule as published in the Code of Federa
Regul ati ons.

At this time | would nove for -- that the
ALJ receive the exhibits into the record, subject to
any input fromthe public.

HEARI NG OFFI CER CASE: Exhibits A
t hrough O are accepted into the record.

(Exhibits A through O were received into
evi dence.)

MR NEBLETT: And, as | understand
it, we will -- the ALJ had proposed that -- Judge Case
proposed that we take a break before we go into the
actual presentation. | would like to say that
Ms. Doucette will do that presentation and be
supported by those present fromthe PCA

| appreciate that we are here and
avai |l abl e to answer questions. | only say that we
wll answer as we are able. |If questions involve
specific legal or regulatory interpretations of rules
t hat go beyond sonmething that's in our SONAR or

presentation, we would prefer to have tine to give
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t hose due consideration in order to give you a
consi dered response.

Certainly, factual matters and procedural
matters, we will also do our best to answer those
guesti ons.

HEARI NG OFFI CER CASE: Al'l right.
Very good.

Ri ght now, we will go off the record and
take a short break. Just five mnutes. So at 4:05,
we' || cone back

(At this time a short break was taken
from3:58 ppm to 4:05 p.m)
HEARI NG OFFI CER CASE: It's 4:05.
We took a short break to allow people tinme to | ook at
t he exhi bit book, and we are now going to proceed wth
the Departnent's presentation.
M5. DOUCETTE: Thank you, Judge
Case. | amgoing to remain seated.
(At this time a slide presentation
comrenced. )
M5. DOUCETTE: M nane is Elise
Doucette. That's E-L-I1-SE, DOUGCE-T-T-E. | ama
policy anal yst and have been working on these rules
since 2012.

It is inportant to note here that the
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proposed rul es anend the procedural rules for water
qual ity variances. These rules establish the
procedures that nust be followed for a Permtee to
request a vari ance.

The proposal rules do not include any
specific water quality variances, they nerely
establish a process by which individual permt hol ders
can apply for a variance froma discharge |imt based
on a water quality standard.

Qur presentation today wll give an
overvi ew of answers to the follow ng questions, such
as: \What is a water quality variance? Wy is MPCA
anendi ng the water quality variance procedures? Wo
is affected by these rules? And how were these rules
devel oped?

What we hope to convey at this hearing are
the steps MPCA took to bring these rule anendnents
forward, interactions with regul ated parties,
st akehol ders, and the EPA, comments we received on the
proposed rules during the comments period, and rule
changes we are proposing based on those conments.

A variance is a tenporary or tinme-limted
change to a water quality standard for a specific
pollutant. The key termhere is "tenporary.” The

intent is for the discharger to work towards
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attai nment of the final -- excuse ne -- of the
effluent imt based on the water quality standard.

Vari ances are an existing tool that can be
inplemented in state and federal National Poll utant
Di scharge Elimnation Systenf State D sposal System
permts, also known as NPDES/ SDS permts. Permttees
may apply for a variance if nmeeting the water
quality-based effluent limt would cause w despread
econom ¢ and social inpacts.

Vari ances provide dischargers tinme to
determ ne what, if any, technologies -- treatnent
technol ogies are viable for their facility and tine to
procure financial resources needed to neet the fina
water quality-based effluent limt.

The permt is the inplenentation tool for
a variance and may include specific schedul es and
conpliance activities to ensure that the discharger is
maki ng progress toward ultimately neeting the limt
based on a water quality standard.

Because water quality standard vari ances
are issued to a specific discharger -- excuse ne --
because water quality standard vari ances issued to a
specific discharger represent the tenporary
nodi fication to a water quality standard, EPA nust

approve water quality standard vari ances.
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The existing procedural rules for
vari ances reside in three chapters of the M nnesota
Rul es: Chapters 7050, 7052, and 7053.

The Chapter 7052 variance rules were
updated in 1998 to conply with the Great Lakes
Initiative, or GLI. The Chapter 7050 and 7053
variance rul es have not been changed since their
adoption in 1964.

The variance procedures in the three rule
chapters are inconsistent. There are also differences
between the existing state variance procedures and the
prior federal procedures. These differences have
historically made revi ew and approval of the variances
difficult.

Currently, dischargers and MPCA have to
neet different requirenents, under state and federa
rules. This led to inefficiencies and |oss of tine.
Which, in turn, lead to | oss of noney on behalf of the
Permtee. For exanple, a separate engineering report
may be required for EPA that was not required by MPCA,
or questions that needed answering by EPA were not
asked early in the process. Again, leading to a | oss
of tinme.

As indicated on this slide, EPA first

requested comments on federal variance procedures and
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ot her federal water quality standard regulations in
July of 1988. EPA again requested coments in July
of 2010. At neither tinme did EPA provide a draft

| anguage.

MPCA began to evaluate -- began its
eval uation of state variance procedural rules in 2012.
As part of that work, MPCA conducted a process
i nprovenent project in an attenpt to address the
del ays and inefficiencies | nentioned in the previous
slide.

The MPCA and st akehol ders concl uded t hat
state variance procedural rules needed to be anended
to be nore consistent with federal requirenents. The
resulting state rul emaki ng began in Cctober, 2012, and
the initial request for comrents.

I n Septenber, 2013, EPA nade their
proposed vari ance procedures available. The MPCA
nodel ed our draft variance rul e | anguage on the
proposed federal variance procedures. As noted on the
slide and highlighted in yell ow, MPCA spoke with EPA
after their draft rule | anguage was proposed with the
intent of understanding if the proposed state rule
amendments aligned with the proposed federal rules.

Duri ng these conversations, MPCA and EPA

cane to the conclusions that the state and federa
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proposed rul es were consistent, and that MPCA shoul d
continue its rul emaki ng process. MPCA received
executive approval in June, 2015, to publish the
proposed anendnents to the state variance rule
procedur es.

Despite continued regul ar conversations
with EPA Region 5, we were not aware until |ate July,
2015, in a conversation wth EPA Region 5, that the
variance rules were to be final in August. Between
August and Novenber, we continued discussions with EPA
Region 5, as noted on this slide. Both agencies
conpared proposed federal and state variance rul es.
We nutually determ ned that these rules were simlar
enough for the State to nove ahead.

The terns of the variance and ot her
details are controlled by the NPDES/ SDS permt.
Therefore, dischargers of wastewater, whether donestic
or industrial, are the entities that may be affected
by this change.

As stated earlier, a discharger that is
struggling to conply with alimt, based on a water
quality standard, needs flexibility. 1In these
i nstances the MPCA works with dischargers to
understand their econom c and treatnent technol ogy

chal | enges.

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



S o0 B~ wWwN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

28

Utimately, the State nmay nake a
prelimnary determ nation to grant a variance. EPAis
responsi ble for final approval.

As stated previously, this rul emaking
process began after MPCA and stakehol ders concl uded
that state variance procedural rules needed to be
anmended to be nore consistent with federa
requirenents to nmake it clear that MPCA woul d
address -- what MPCA woul d address when consi deri ng
vari ance. MPCA has engaged the public and worked with
EPA during this rul emaking.

As you' ve heard, variances are a permt
i npl ementation tool that currently exists. There is a
fee associated wth applying for a variance. This fee
is not under MPCA authority and is not addressed in
this ruling.

The proposed rul e does not add any
additional costs to regulated parties. |If a Permtee
finds that controls to neet a water quality-based
effluent Iimt are so burdensone as to result in
substanti al and w despread negative econom ¢ and
social inpacts, the Permtee may apply for a vari ance.
At that point, the Permtee may pay an application fee
to the MPCA

As part of the state and federa
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eval uation of a variance application, the financial
burden to install treatnment technology and to neet the
di scharge limts are considered. Just to be clear, we
are not changing the variance fee. The economc
burden to Permttees is and will continue to be
considered as part of an individual variance request.

Previously, the variance procedures in
Chapters 7050 and 7053 did not include the criteria
under whi ch EPA woul d approve a variance. Proposed
rules do include these criteria, and are now organi zed
in awy simlar to Chapter 7050 -- 2 -- 7052.

First, applicability, which establishes
what the discharger may do to denonstrate that they
are eligible for a variance.

Conditions for approval. This includes
the criteria that nust be net during -- before a
vari ance can be al |l owed.

Next, what is required to be submtted.

Fi nal decision. This includes conditions
that would be included in a permt to ensure progress
toward final limt; such as, conpliance activities and
interimlimts.

Renewal requirenents, should the Permtee
need a renewal of the variance.

The termor length of the variance.
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And finally, the public notice that MPCA
nmust conduct to receive any new i nformati on about a
vari ance.

This slide sunmarizes the general coments
that we received during the public-notice coment
period for the proposed rule anendnents. This
i ncl uded comrents about a difference between new
federal variance rules and the State's proposed rules.
They al so i nclude comments about the termof the
vari ance, as well the approval process for variances
with fromCass Il water quality standards, designed
to protect fishing and sw nmm ng.

Definitions were requested for highest
attai nable condition and the use of the term "water
qual ity standard" as opposed to the term"use."

MPCA' s response to comments will be
avai |l able for review, and the public wll have
post-hearing opportunities to comrent on the MPCA' s
response including our assessnent of the differences
bet ween state and federal rules and changes proposed.

The MPCA i s proposing changes in response
to comments we received. The proposed changes are
posted on the water quality variance rule web page,
and copies are available at this hearing.

The proposed changes are sumari zed on
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this next slide. The MPCA will change the termof the
vari ance to be consistent with the final federa
vari ance rul es.

The proposed State rule includes a
variance term of as short as possible, but no | onger
than ten years. This is inconsistent with the
draft -- this is consistent -- excuse ne -- consistent
with the draft variance procedures proposed by EPA in
Sept enber, 2013.

Al'l comenters nade reference to the term
of the variance in their comment letters, and for that
reason, MPCA proposes to change the termof the
variance to "only as long as needed to achi eve the
hi ghest attainable condition."

MPCA al so proposes to change the rules to
specify that variances |asting |onger than five years
wi Il be reevaluated every five years.

MPCA wi || add aquatic-life protection
uses, as suggested by EPA to the fifth of six
criteria in Chapter 7050. Their comrent letter -- in
their comment letter, EPA indicated that they would --
it wll be difficult for themto approve a variance
using the criteria for a water quality standard
designed to protect sonething other than aquatic life.

The criteria in question relates to
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i npacts to aquatic life fromthe physical conditions
of a water body, such as flow and depth. MPCA
proposes this change to be clear and consistent with
EPA.
Finally, EPA has indicated nultiple tines
that variances to discharge restrictions under
Chapter 7053 do not need EPA approval. Therefore, the
MPCA proposes to change the rule | anguage in
Chapter 7053 to nmake this clear
The public has the opportunity to submt
oral and witten conments today and during the
post - heari ng coment period. The post-hearing
adm ni strative process is sunmari zed on this slide.
And, Judge Case, this ends the
presentation on anended rules for water quality
vari ance procedures.
(At this tinme the slide presentation was
concl uded.)
MR NEBLETT: Judge Case?
HEARI NG OFFI CER CASE: Yes.
MR, NEBLETT: My | ask a clarifying
gquestion?
HEARI NG OFFI CER CASE:  Yes.
MR. NEBLETT: Ms. Doucette, during

your presentation, in reference to Slide Nunber 3, |
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bel i eve you may have m sspoke, and I1'd |like to give
you an opportunity to correct your statenment for the
record.

| believe that when tal king about the --
the variance rule discussions follow ng August, 2015,
and our Novenber, 2015, proposal, you indicated that
t he conparison that was being made was between
proposed federal rule and proposed state rule.

And woul d you like to correct that
st at enent ?

M5. DOUCETTE: Yes. Thank you.

Bot h agenci es conpared proposed State and
Fi nal Federal Variance Rules, when nutually determ ned
that the rules were simlar enough for the State to
nove ahead. Thank you.

HEARI NG OFFI CER CASE: Ms. Doucette,
the witten comments that you had before you when you
wer e doi ng your presentation, would you like to offer
t hose as an exhibit?

M5. DOUCETTE: Yes. Thank you,
Judge. Yes, | woul d.

HEARI NG OFFI CER CASE:  Your comments
will be received as Exhibit 1.

(Exhi bit Nunmber 1 was received into

evi dence.)
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HEARI NG OFFI CER CASE: Any ot her
docunents we take today here we'll mark with nunbers
to differentiate themfromthe Departnent's exhibits
that were introduced earlier.

You can bring that -- is that all right?

M5. DOUCETTE: Yes.

MR ETTINGER  Excuse ne, Your
Honor. Can | ask a clarifying question also at this
poi nt ?

HEARI NG OFFI CER CASE: Al'l right.
Let's go off the record.

(A discussion was held off the record.)

HEARI NG OFFI CER CASE: Wbul d you
state your nane.

MR ETTINGER | am Al bert Ettinger,
E-T-T-I-NNGE-R | amhere representing the M nnesota
Center for Environnmental Advocacy.

| had one question, at this point, to
clarify her remarks. |'mnot sure whether | heard
them wong or you m sspoke or maybe |'m just confused,
but with regard to 7053.0195, | was not clear as to --
it sounded, and | thought, that you had del eted that
reference that the permt requirenments be -- not get
approval from US EPA, because they do need approva

fromUS EPA, but | thought | heard you just say that
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US EPA does not need them approved.

VWhat is correct there?

M5. KESSLER: | can answer that.

|'m Katrina Kessler, K-A-T-RI-NA K-ESSL-E-R and
we do send variances to EPA fromall of our water
qual ity standards chapters, but historically, they
have said that they do not approve variances from
Chapter 7053, and they submtted that comment to us.

And as a result, we renoved that from

Chapter 7053, fromthe proposed rules.

MR ETTINGER | w Il pursue that
| ater.

HEARI NG OFFI CER CASE: Al right.
This is Exhibit 1. I'mhanding it to you to be

mar ked. Thank you.
(Exhi bit Nunber 1 was nmarked for
identification by the court reporter.)
HEARI NG OFFI CER CASE: Sonetines it
makes it easier when we go back if we have things that
peopl e have read submtted.
Al right. Now we're going to go to
peopl e who signed in at the Duluth |ocation.
M5. TOPPING Good afternoon. My
name i s Debra Topping, DE-B-RA T-OP-P-I-NNG | am

here representing ny grandchildren, future
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generations. So I'mall newto all this policy and

procedure stuff, so please forgive ny ineptness wth

t hat .

As |'m 1l ooking through this, | know a
little bit about how the policies -- you nake a change
and it's -- you are trying to change for a specific
pol | ut ant.

What specific pollutant is that?

HEARI NG OFFI CER CASE: |'I1l ask you
to answer that.

M5. KESSLER: Again, this is Katrina
Kessler. And just to clarify, thanks for the
gquestion. It's inportant to nmake this clear.

We are not proposing any chem cal -specific
changes to water quality standards today. The
proposed variance rule is procedural in nature, so
what we are proposing today is to change the process
by which an individual permt holder could apply for a
vari ance froma chemcal -specific limt, based on a
wat er quality standard.

HEARI NG OFFI CER CASE: Thank you.

M5. TOPPING And you are saying
that, yes, it should go through and, yes, we should do
t hi s?

M5. KESSLER: So just to be clear,
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we are asking today to consider the proposed
procedural rule. That does not include any changes to
chem cal -specific water quality standards.

M5. NORTHRUP:. Okay. M nane is
Korey Northrup, KKOREY, NORT-HRUP, and for
pur poses of clarity, I'"'mwondering if you're not
trying to change it for a specific pollutant, then
what are you trying to change the policy for?

M5. KESSLER: So this is Katrina
again. W are just changing the procedures, the
process by while ultinmately soneone can apply for a
change to a water quality standard.

So the rul emaki ng proposed today is only
about process. And ultimately, if this goes through
and is adopted, this is the process that sonmeone can
use to apply for a chem cal -specific variance.

UNI DENTI FI ED SPEAKER: So as the
EPA, are we not | ooking for howto prevent that? O,
no, we're just looking at the process? W're |ooking
at the process in which people could put chem cals
i nsi de our water?

MS. KESSLER: So the -- just --
think -- | think your question is whether or not we're
| ooki ng at chem cal -specific questions today, and

again, we're just |ooking at process.
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UNI DENTI FI ED SPEAKER:  No. |
understand. Right, right, right. But specifically,
you know, | guess, it really doesn't matter what kind
of --

HEARI NG OFFI CER CASE: Ckay. |'m
going to stop -- this is Judge Case, and I'mgoing to
stop you because if you're changi ng who's speaki ng,

will you please identify yourself? It's alittle hard

down here --

UNI DENTI FI ED SPEAKER: Yep. Thank
you.

HEARI NG OFFI CER CASE: Wait. Let ne
finish.

It's alittle hard because of the tinme | ag
for us to see who's speaking, and it's inportant for
an accurate record that you identify yourself before
you speak so the court reporter, who | think you can't
see, can take down what you're saying.

Well, with that, I'Il let you go ahead and
ask your question, but identify yourself first,
pl ease.

UNI DENTI FI ED SPEAKER. Go ahead.
" mjust |listening.
M5. TOPPI NG  Ckay. Debra Topping.

Back to Debra Toppi ng, here.
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There is a few things | was questioning
about, was that the process is -- seens awfully
ridiculous to be even questioning -- should we all ow
any poison or any pollutant into our water, and how
should we -- what happens if we do, do that?

Should we just allow that to happen or are
we not | ooking for sonething that says, Hey, what are
we doing to prevent this?

Do you see what |'m saying here or am|
not --

HEARI NG OFFI CER CASE: This is
Judge Case, and | do think that your questions are a
little beyond and outside of the scope of what these
rules are about. But | believe that from your
guestion, | understand your concern. |'mnot sure
that these rules -- I'mnot positive that these rules
are the place for that concern to be addressed,
al though this is the right agency.

So with that comment, I'Il let the MPCA
respond. |'ll also suggest that it nay be that, if
you would i ke, you can listen to the other
gquestioners here and then that nay make the purpose of
this rule nore clear, and then if you --

M5. TOPPING And also --
HEARI NG OFFI CER CASE: Wait. Let ne
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finish, please.

We can cone back to you and | can ask you
if you have nore questions, if that seens hel pful to
you.

Al right. First I'"'mgoing to ask the
MPCA if they want to respond to anything, and then |I'm
going to cone back to you in Duluth.

M5. KESSLER: | would just add that
any variance to a specific water quality standard,
which I think the commenter is asking about, goes
t hrough a thorough review and is subject to a public
coment and ultimately needs to be approved not only
by the MPCA, but also by EPA

And | think the record is clear that
vari ances cannot renove an underlying use, and that's
soft of inside baseball, but what that neans is that
we adopt standards to protect things |ike aquatic life
and recreation, fishing, and sw nmm ng.

And ultimately, we can't allow a
di scharger, even with a variance, to renove the use of
fishing or swmmng, so we need to protect those
t hi ngs fundanentally.

So that will be a part of any eval uati on,
and we take that very seriously.

HEARI NG OFFI CER CASE: Al l right.
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Thank you for that explanation.

Back to Ms. Topping or Ms. Northrup in
Dul ut h.

M5. TOPPING So noving right along
here, you know, you were talking a little bit about --

HEARI NG OFFI CER CASE: Who is
t al ki ng?

M5. TOPPING |'msorry. Sorry.
Debra Toppi ng.

About the public involvenent, there was --
| don't recall any information or input fromthe
reservation about any of this, so there was no
other -- and this pertains to us also, so | don't see
anybody fromthe tribe represented here, so was --
were they involved in this decision making?

M5. LYNN:. This is Mary Lynn, rule
coordinator. The answer to that is laid out in the
exhibits. The three-ring binder that you have there
as wel | .

When we did notification of this
rul emaki ng, as well as when we public-noticed the
proposed rul es and hearing, notification was sent to
the tribes. There's the e-mails there with the nanes
of the tribal contacts who that information went to.

There's also the list of the air and water
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representatives of the tribes -- the 11 tribes here in
M nnesota -- so they were -- they did receive that
conmuni cat i on.

If I"mcorrect, Katrina Kessler also did
sone outreach to the tribes prior to when the rules
were proposed, letting themknow that the rules were
forthcom ng, so they have been -- they're part of our
mailing list. They're -- we include the tribes. W
didn't receive any coment letters fromany of the
tribal representatives, but --

HEARI NG OFFI CER CASE: And,

Ms. Topping, | would add that this process is the tine
for public input into what is being proposed, so --

MS. TOPPING Right.

HEARI NG OFFI CER CASE: -- and |I'm
not sure if you were here during ny introduction, but
just so that -- | want to reiterate for you that today
is not the only opportunity for you to offer input,
but there is a 20-day comment period during which
witten conments may al so be received.

Do you have any --

M5. NORTHRUP: Korey Northrup. |
have a question about this bit of public -- the 20-day
t hing. How many, exactly, meetings or conversations

with coomenters do you have schedul ed during that
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20- day peri od?

Like, will | be able to go to a public
pl ace and hear about what's going on or what you're
proposi ng? Because that's what | understand you to
say, "Meetings and conversations with commenters."”

So where can | pick up a neeting if |
decide | want to make sone nore conments?

HEARI NG OFFI CER CASE: (Okay. This
is the only neeting. |'mnot sure what you're
referring to that's before you, but there is --

M5. NORTHRUP: Public I nvol venment
Nunmber 5 bullet point. It's under the second bl ue
bullet point. It is the second red bullet point on
the slide. Nunber 5, under "Public Involvenent."

So that's where we're at right now

HEARI NG OFFI CER CASE: Al right.

M5. NORTHRUP: Yep. That's what
|"'m-- that's what |'mreferring to right now

HEARI NG OFFI CER CASE:  Al'l right.
|"'mgoing to |let the MPCA --

M5. NORTHRUP: So I'mjust trying --

HEARI NG OFFI CER CASE: Ckay. You
have to stop --

M5. NORTHRUP: -- understand what

you nmean by neeting there.
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HEARI NG OFFI CER CASE: You have to
stop so that we can answer, so we don't tal k over each
other. It's inpossible for the court reporter to take
down what everyone is saying if we speak over each

other, and |I'mcautioning nyself, as well as everyone

her e.
"1l let the MPCA respond first and then
wi Il respond and then we'll go back to the Dul uth.
MR. NEBLETT: Adonis Neblett. |'m
going to try to clarify. You were nmaking -- you're

| ooking at Slide Nunber 5 that tal ks about public
i nvol venent. Slide --

M5. NORTHRUP: Correct.

MR NEBLETT: Slide Nunber 5 talks
about public involvenment, the process up to this
point. This -- the slide was part of a presentation
of how we got here, and so there were neetings before
this.

There were opportunities for comrent
before this, and nowthis is -- this is the, if you
will, the culmnation or end of the process, and as
part of this -- this final stage of the process, we
have a public hearing, which we are having now, and --

M5. NORTHRUP: Right.

MR, NEBLETT: -- your comment, your
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input, this is your opportunity to provide that now,
and you may al so provide additional input in witing
after this hearing in the 20-day period, and after
that, there wll be a 5-day rebuttal period.

So essentially, you have approxi mately 25
days, but 20 days, to get in your additional coments,
and we will all see those and provi de any responses or
reactions to it, but ultimately, they wll also be
going to the adm nistrative | aw judge, Judge Case, and
then the decision will be nade about whether or not we
have foll owed the necessary procedures, we have the
statutory authority, and we've denonstrated the need
for the rule.

HEARI NG OFFI CER CASE:  Al'l right.
Thank you, M. Neblett --

MS. NORTHRUP: Okay. So --

HEARI NG OFFI CER CASE: -- and before
| recognize you in Duluth again, I"mgoing tell you
that | have a nunber of people here that also want to
speak, so I'mgoing to cone back to your questions,
and then in five nore mnutes, I'mgoing to ask you to
wait if you want to speak again, and then I'l|l cone
back to you after the folks that are here have al so
had a chance to speak.

Al right. So, M. Topping or

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



D o0~ wWwN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

46

Ms. Nort hrup.

M5. NORTHRUP: Ms. Northrup here.
" mwondering what the use of the G eat Lakes
conditions outside of the Lake Superior Basin is
exactly. 1'd like to have sone clarification on that
Slide Number 8, since | was unable to understand you
guys had neetings to informnme, the public, before
t hat .

M5. DOUCETTE: This is Elise
Doucette, DDO U CE-T-T-E. The Geat Lakes
Initiative, which is 7052 of our rules, has variance
| anguage in it that is the same as EPA' s procedural
policy, and that is what we are basing rules in the
rest of the state on.

M5. KESSLER: So this is Katrina.
Just to clarify, EPA worked with all the states in the
Great Lakes to develop the Great Lakes Initiative
| anguage whi ch was adopted into M nnesota Chapter
Rul e 7052, | think, in 1998, along with, then, the
ot her Great Lakes states.

And that represents the nost recent, unti

August 2015, EPA docunentation of variance procedures,
and that served as the basis for much of our proposed
rule, along with, ultimtely, what EPA proposed in

their federal rule.
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So it's one of the chapters of M nnesota

rul es that includes variance procedures and water
qual ity standards, and it aligns with the other G eat
Lakes states, as well as EPA, to protect the Geat
Lakes wat ers.

HEARI NG OFFI CER CASE: Ckay. Thank
you.

M5. NORTHRUP: But we're giving them
the -- no.

M5. TOPPING W can wait -- this is
Debra Topping. W can wait until after the other
guesti ons have been asked. Thank you.

HEARI NG OFFI CER CASE: Al right.
Thank you. 1'Il conme back to Duluth. You can nute
that right now. You can hear us, correct?

UNI DENTI FI ED SPEAKER:  Yes, we can.
Thank you, Judge.

HEARI NG OFFI CER CASE:  Al'l right.
Thank you. 1'mgoing to ask the people in the room|l
amin, M. Lynn, whether or not the people who are in
the renote roomhere, |I'massum ng these are not
peopl e that want to comment, is that correct, that
t hey' re observing?

M5. LYNN: Yes. It |looks to nme that

they are all observing.
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UNI DENTI FI ED SPEAKER:  Yes, Judge
Case, you are correct. W don't have anyone in the
overfl ow roomwho would |i ke to speak.

HEARI NG OFFI CER CASE: Al right.
Thank you, and please let ne know if that changes.

Al right. Here's howl"'mgoing to
proceed: |1'mgoing to call the first person who
signed up that said they wanted to speak that's on
this list unless soneone tells ne right now that they
are under sone very, very tight constraint, |ike they
have an airline ticket to get on a plane at 6:00 or
sonething like that, in which case, raise your hand.

MR ETTINGER Not that tight. |
have an airline ticket to get on a plane at 8:00.

HEARI NG OFFI CER CASE: Ckay. Thank
you. And your nane, again, is?

MR ETTINGER Al bert Ettinger,
E-T-T-I-NGE-R

HEARI NG OFFI CER CASE: Ckay. And |
saw anot her hand.

M5. MACCABEE: Judge Case, | have a
neeting | need to be at by 7:15, which isn't terrible,
but just to keep in m nd.

HEARI NG OFFI CER CASE: Ckay. Thank

you. Al right.
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So typically, how!| like to proceed is to
| et peopl e speak and kind of gauge where we are. |'Il]
try that right now VWen |I call you, please, again,
understand that you have a chance to submt coments
in witing.

| certainly want to hear what you have to
say tonight, but if comments go on for quite a while,
| may ask you -- as | just did in Duluth -- ask people
to go back to the end of the Iine and cone back to
make the rest of their conments.

Al'l of that said, the first person on the
list is M. Lightfoot.

MR LIGHATFOOT: And, Your Honor,
based upon what's been discussed here, |I'm
representing the M nnesota Chanber. There's nothing
really nore to add to the Chanber's witten comments,
so | need not speak.

HEARI NG OFFI CER CASE:  Al'l right.
Well, | certainly don't want to step on your
opportunity or have us mss the opportunity to have
your dialogue with MPCA, but if you're certain, then
"Il go to the next person on the list, and that
person i s Bob Tammen.

Again, while M. Tammen is comng up, |'IlI

say that if you' re reading fromtyped coments that
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you have and you'd |like to nake them an exhibit after
you're done, that's useful for the final report.
MR. TAMMEN. Thank you, Your Honor.

Bob Tammen, B-OB, T-A-MME-N, from
Soudan, M nnesota, home of M nnesota's first iron
mne. MW wfe, Pat, and | are both retired. | worked
in several of the mnes in ny younger years. Pat
taught in Ely for over 30 years.

And | know a lot of this relates to
environnental activities. 1'd like to focus a little
bit on econom cs, because we |live up there, mning
country. W have |arge mning operations. CQur
existing taconite operation is 100 mles of m ning.

Qur proposed copper activities in the sulfide ore body
in Duluth Conplex -- thousands of acres of wetl ands.

Now, Pat and | went to a Bowser thing
yesterday, and they had a presentation on wetland
mtigation, and I was curious. | said, Wuat is the
cost on average for an acre of wetland mtigation?

And they said, Alittle over $30,000. O course, it
varies a lot, but that's the average.

| think that's inportant, and perhaps |'m
stretching the issue, being we're here tal king about
variances, and | want to tal k about the econom cs, and

specifically about mtigating outside of our
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wat ershed, and | believe that ties in wth variances.

We know we're doing it already, and there
are a |lot of proposals, and | would object to that.
Because if you think about that $30, 000-an-acre
nunber, and it woul dn't be unknown or a m ni ng conpany
to need 1,000 acres of wetlands, there's $30 mllion.

And if we follow the proposed mtigation
process, that $30 mllion is not com ng into our
community where our wetl ands are destroyed or
degraded. It could very well be going to sone
mllionaire farners in the Red River Valley.

And that's -- so | think it's inportant
t hat when we think about variances, there are a | ot of
pressure on our freshwater, on our public surface
wat er s.

And we have been nore than generous wth
variances in ny working lifetinme. | started working
at Mnntac in '69. Those tailings ponds were | eaking
then. The |aws changed. | believe '87 they had to do
an application for a discharge permt. They've run on
that permt for years. Those mning operations are
degradi ng our public waters.

| know that. |'ve taken a conductivity
neter -- you can take a $100 neter and go out there

and you can see the mning industry is degrading our
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public waters, so when you tal k about variances, |
woul d hope that there's sone way to tie in these
proposals to mtigate out of our watershed.

And it's said that the mning industry
doesn't have enough mtigation opportunities in our
area. | can think of a nunber of watersheds -- the
St. Louis Watershed, the Partridge R ver Wtershed,
Enbarrass River, Pike River, the Dark Ri ver Witershed,
that's getting discharge water fromMnntac's tailings
ponds. |'ve gone out there with nmy little
conductivity nmeter. That water is degraded.

And the point I'"'mtrying nmake to tie in
this mtigation out of watershed, you know, the
wording in the statute, if it's a hardship for the
conmpany to conply with M nnesota's di scharge
st andards, the Conm ssioner can grant a vari ance.

The nore we | et them degrade our public
waters by mitigating out of our watershed, we're
sendi ng that noney out of our watershed, we're getting
saddl ed with degraded wetl ands, and our quality of
life is going down.

So | would ask that this variance process
be tightened up considerably. That's pretty sad how
| ong sone of these conpanies have been runni ng on

vari ances, when we have technol ogy that can clean it
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up.

But the sad truth is, our mning ore
bodi es are not really globally competitive at a
conpetitive market rate. |If we don't subsidize our
iron-mning industry, which is 25 percent iron
conpared to 50 or nore in Brazil, Argentina, Sweden,

t hey can't conpete.

The pressure is on us to grant variances
for econom c reasons sO our conpani es can conpete when
they're not really conpetitive. Thank you.

HEARI NG OFFI CER CASE: M. Tammen - -

MR TAMMEN:  Yes?

HEARI NG OFFI CER CASE: It says here
that you are representing Wetlands Action G oup; is
t hat correct?

MR TAMMEN Yes, it is. It's the
only group that will let nme speak w thout cl earance
ahead of tine.

HEARI NG OFFI CER CASE: Before you
sit down, are there any questions fromthe panel for
M. Tanmen?

MR. NEBLETT: No questions.

MS. KESSLER: Thank you, though.

HEARI NG OFFI CER CASE: | have a

gquesti on.
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MR TAMMEN:  Yes?

HEARI NG OFFI CER CASE: \What does
mtigation outside of our watershed nean?

MR TAMMEN. | believe our
| egi sl ature passed a rule that we can -- if we destroy
wetl ands in the Lake Superior Watershed, we can hop
over into the Hudson Bay Watershed on the other side
of the Laurentian.

And you'll see a lot of political
contention because those counties up there object to
their nice little farnms bei ng bought up. The
mtigation people plug the ditches, turned it back
into wetlands, and then they can mne in the Lake
Superior side of the watershed.

And there are proposals to designate
hi gh-val ue restoration opportunities. It's
difficult -- and I acknow edge this -- it's difficult
for the mning industry to find cheap
restoration-mtigation activities in St. Louis County,
but because they're not cheap doesn't nean they're not
t here.

I f you | ook at a drai nage map, we have a
| ot of drained wetlands. W have a | ot of degraded
rivers. Those little rivers | nentioned, their

wat er sheds are degraded, a lot of it by m ning
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activity, so there are mtigation opportunities.

HEARI NG OFFI CER CASE: Ckay. |
think I understand, so thank you very nuch for
answering ny question.

MR. TAMMEN. Thank you.

HEARI NG OFFI CER CASE: Next on the
list is Paul a Maccabee.

M5. MACCABEE: Thank you, Your
Honor. |'m Paul a Maccabee, and that's P-A-U-L-A |[ast
nane, MA-CC-A-B-E-E, and | am here on behal f of
Wat er Legacy, and though | have notes, |'m scribbling
all over them and changing them and | wll submt
comments afterwards.

| think -- first, | think | want to talk
about -- respond to a couple of the things that the
Pol l ution Control Agency said today. One of the
things Ms. Doucette said, what | think is really
i mportant we push back on, is the idea that the people
who are affected are the discharges.
| think what you heard fromthe speakers

in Duluth, and also from M. Tammen, is that the
comunity is affected by the | aws about the vari ances.
| f |aws about variances -- if the procedure is very
stringent and requires a high burden of proof, then

what citizens will have is water that's better to
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drink, water that sustains aquatic life, water that
sustains wild rice, which, incidentally, is a Cean
Water Act 101(a)(2) -- we use these because they're
used for wildlife.

And so it is inportant to citizens, to
tribes, to communities, because they drink the water,
they eat the fish, they gather the wild rice, they go
canoei ng, and their econom es are based on havi ng
hi gh-quality natural resources, which is, | think,
what M. Tanmen was getting at.

So when we ask who are the stakehol ders,
is it true that nost of the comenters, with the
exception of MPCA -- who I'meternally grateful for
for noticing this -- nost of the commenters were the
st akehol ders who are dischargers. That does not nean
they are the only stakehol ders that have to be
consi der ed.

So first | want to go back to one of the
t hings that, Judge, you tal ked about in the beginning,
is do the rules fit with the enabling | egislation, and
is there sonme kind of need inside to conply or conform
to the EPA

And | want to make it really clear from
our perspective. This requirenent is not synmetrical.

For exanple, we heard that the Pollution Contro
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Agency is already saying we're going to renove the
ten-year limt on variances, and we are going to
require the five-year valuation, based on the EPA

You w Il notice that the EPA did not ask
that that ten-year limt be renoved, because the |aw
and that's Mnnesota Statutes 115.03(5), says that
M nnesota state |aw has to be at |east as stringent.
That is exactly what federal |aw says as well.

So if there's an area wherewith the
Pol [ uti on Control Agency has proposed where it's |ess
stringent than the EPA, then that is an area which
requires revision. So by not having any eval uation
within five years, it was less stringent. That has to
be changed.

The question of whether there should be a
ten-year tine limt on variances is one that many of
us think is actually far too long. There should be a
five-year limt. A permt time should be the limt on
vari ances.

And what troubles ne, speaking for
citizens in the comunity, is that the Pollution
Control Agency didn't even hear that nost of the
people in -- who |I represent, think that ten years is
too long, and everyone who knows the | aw knows t hat

the PCA can choose to have a limt, whether or not the
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federal governnent does.

So | want to make it really clear -- and
talking to the PCA, as well as to the record -- the
law is asymmetrical. It cannot be nore |ax than the

EPA and it can be stronger.

| f M nnesota says, We're the | and of
10, 000- plus | akes. Qur econony depends on our | akes
and our fishing and our tourism and we don't want to
have a rel axed standard. W want to go tougher. You
better believe we have the right to do that.

Now, why didn't you hear this before? [I'm
going to say that -- first of all, | nust thank the
judge for giving us the nmaxi mum al |l owed, full 20 days
for post-hearing coment.

" mnot sure you' re aware of this, Judge,
but this is a very lopsided record, and there's a
reason for it. The comment period in this case was
from Novenber 9th to Decenber 31st. Now, that's not
only the holidays of Thanksgi vi ng, Hanukkah,

Christmas, but it also is the tinme period within which
all of the tiny little environnmental groups -- of

whi ch Water Legacy is one -- and all the citizens who

try to master this difficult scientific and | egal

stuff -- they have three common deadlines for comment

on the Environnental Review, on the Section 404

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



S o0~ wWwN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

59

Permit, on the Land Exchange. That was al so when the
Pol [ uti on Control Agency submitted their rules on wild
rice, which is where the tribes have had to put an
enor nous anount of energy not to | ose their resources.

So |l think it's really inportant, I'm
asking the PCA: Please do not make changes unti
you' ve heard from sone of these stakehol ders. W
would -- | would -- |I've commented before. There just
was no way to add another comrent to the 500 pages
was already witing within six weeks.

So pl ease do not nake changes until you' ve
had a chance to hear fromsone of us who -- whether it
was coi nci dence or whatever, we just couldn't get this
done.

So I'mgoing to take a few m nutes, based
on what |'ve heard today, to -- to tal k about sone of
the areas where | think there is a very inportant
conflict between Pollution Control proposal and EPA,
and this is a kind of conflict that is not allowed
under federal law, nanely, I'monly going to highlight
the places where | believe the proposed rules are not
appropri ate because they are | ess stringent.

In the witten comments, | mght also take
the tinme to thank the PCA for areas where | think they

are nore protective, but I'mnot going to do that
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today. So please don't feel insulted.

First, | think the PCA is already trying
to address the fact that the proposed rules did not
require the highest attainable interimlimts, and
that is required by the federal rule.

And using the words "currently achi evabl e
treatnment conditions,"” that is no |l ess stringent, that
was achi eved under the prior permt, sets off claxons
to ne. Because Water Legacy has also filed a petition
last July with the Environnmental Protection Agency,
expressi ng our concern about the Pollution Control
Agency's failure to enforce existing permts.

The M nntac project that M. Tammen was
tal ki ng about doesn't have a variance. It sinply has
the ability -- it has had the ability, since about
1989, to release nore pollutants than allowed in its
permt.

So we want to make sure that anything that
says that keeping the status quo, it doesn't neet the
federal requirenents, and in Mnnesota, that is a
reci pe for perpetuation of pollution.

| think that is going to be cleaned up,
and I wll certainly propose sone | anguage nore
consistent with the federal requirenment so that we

don't have a variance procedure that seens to endorse
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backsl i di ng; nanely, having permts -- having variance
[imts that are weaker than existing permts.

And we don't have a variance limt that
allows the status quo to be nmintai ned, when it never
was the highest attainable. It just was the cheapest,
easiest thing to do then, so that's a really inportant
i ssue.

Second, | know t here has been sone
di scussion about the time limt on variances. Wter
Legacy believes the tinme limt on variances shoul d be
five years. That's the tine to run permts, and that
woul d require that there be a consistent eval uation
and accountability.

And we've seen -- and |'m nmuch nore
famliar with the Duncan m ne, because we -- we
anal yze that. W have a citizen assigned who really
is an expert in that area. That variance has been
| eft outstanding. The permt has not been updated.

It is resulting in continuing viol ations of water
quality standards -- copper, | nean, things that
actually affect aquatic life.

So the practice of letting variances drag
on -- and we brought this up in triennial review,
not hi ng happened. The practice of having |long-term

vari ances, |let alone indefinite variances, which is
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what the di scharges have requested -- very bad public
policy, history in Mnnesota doesn't worKk.

So at the very |least, the Pollution
Control Agency should hold on to their ten years, and
| think, and nost of the people | have talked to --
who are retired fromyour agency -- think five years
woul d be the appropriate limt.

Here's a very big one that the EPA
enphasi zed and | would |ike to enphasize this al so:
The Federal Rules at 40 CFR 131.14 --

THE COURT REPORTER  Coul d you

pl ease repeat that? O just slowit down when you say

t he nunbers.

M5. MACCABEE: 40 CFR -- which is
Code of Federal Regul ations -- Section 131.14.

THE COURT REPORTER  Thank you.

M5. MACCABEE: Those are the new
rules that were just adopted by the EPA. They nake
absolutely crystal clear that there is a requirenent
for a public hearing. There is a requirenent for an
actual public hearing at the tine when a variance is
determ ned or adopted, and also a requirenent of a
public hearing when initial variance is brought up at
triennial review, and that's under 40 CFR Part 25.

Now, |I'mnot going to blane the State of
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M nnesota because the reference in the proposed rule
to Mnnesota Rule 7000. 7000 was never in conformty
with the federal regulations, and the EPA never raised
t hat issue before.

| think one of the things that they were
trying to do with the new rules that they adopted this
sunmer is to be nmuch nore clear about what the
procedural requirenments should be for variances.

And | woul d suggest that -- just take the
procedures that are in the Federal Regul ations at
40 CFR Part 25 and apply them and this is sone of the
things that they include: They include public
hearings, they include a 45-day notice, they include
making the witten materials available to the public
30 days in advance, they include giving an opportunity
to schedul e wi tnesses ahead of tine, if you want to,
or just cone in and talk, and they include creation of
a transcript, a public record.

So in other words, they include sonething

very simlar to what we're doing today, only there's

no requirenent -- that sonebody had the smarts to cone
up with -- of 25 signatures to do that. It's just

part of the rules at the federal level. It should be
part of the rules at the state level. |'m not

faulting the PCA. EPA as let that slide for a really
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long tine, but nowis the tine to clean it up, get it
right, and have a public process.

Anot her point that was made by the EPA,
which | think is very, very legitimate, at the
proposed rules in 7052, treat variance in the G eat
Lakes the sane way as they do everywhere el se, but
that's not the way the federal regulation treats them

In, once again, 40 CFR, Part 132,

Appendi x F, Procedure 2, it's very clear that after

di scussing the potential that a state or tribe could
issue a variance in the Geat Lakes -- this is really
clear -- this provision shall not apply to new G eat

Lakes di schargers or reconmenci ng di schargers.

In other words, the federal law is just
crystal clear. If you've -- if it's an existing
vari ance, an existing discharge -- naybe you have sone
treatnent plant that's been operating for 50 years and
has never really conplied, that is sonething that you
can consider, but a new project -- like a new m ne,

i ke maybe the Mesabi Nugget project, for exanple --
t hat shoul d never have been issued a variance because
it's a new di scharge or a recommenci ng di schar ge.

And that's -- that provision, that is very
critical, very central to the G eat Lakes Initiative,

needs to be in our rules. The Environmental
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Protecti on Agency highlighted it, and so that's one of
t he places where | don't think the State has any
di scretion on that point. That needs to be in our
rul es, because to exclude it would make our rules |ess
stringent than the federal rules.

And then finally, I know there was sone
di scussi on about nondegradati on. W believe that the
proposed rules for 7052 should require that there be
conpliance wth nondegradation requirenents in order
to issue a variance; however, the reference should be
to the 7052 nondegradati on requirenments, not those for
the rest of the state.

Because the state -- and I -- let ne see
if I can -- | think you know -- the ones at 70 --
M nnesota Rul e 7052. 0300 to 0330, those are
nondegradati on requirenents specific to the G eat
Lakes, and they deal with things |ike outstanding
i nternational waters and bi oaccunul ati ve substances of
concern, and so | think the Pollution Control Agency
did areally good thing in making sure the rules
linked to, We're not going to all ow degradation, but I
think it's really critical to use the appropriate
nondegr adat i on st andard.

In conclusion, I know we didn't get a

whol e | ot of comments in, but M nnesotans do care
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about the quality of their water for drinking,
fishing, sw nmm ng, canoeing, gathering wild rice, and
is alegacy we'll |eave for the next generation.

We expect that limts that are set in
wat er quality standards will be enforced, will be in
permts, and will be conplied with, and al so that our
narrative standards that prevent degradation and
toxicity wll be foll owed.

So nost of us believe that the variance
shoul d be a very, very rare occurrence, and we
appreci ate the effort that has been made so far to
meke a clear standard, in conpliance with the federal
I aw.

And anything that we, as a state that
val ues water above all else, can do to tell the
di schargers that this is a last resort. It's not the
first resort. It's not the first thing you do before
you cost out your treatnent. It's not the first thing
you do rather than collect your tailings waste. It's
the last resort, and that's what the citizens of
M nnesota need, and that's what our next generation
needs.

So if you have any questions, | would be
happy to answer them or try to answer.

HEARI NG OFFI CER CASE: Any
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gquesti ons?
| look forward to your witten conments.

M5. MACCABEE: Thank you very nuch.

HEARI NG OFFI CER CASE: And |'m j ust
going to remnd you -- | know you heard ne. |[|'Ill say
it again for everyone -- to the extent that you're
maki ng specific recommendati ons to | anguage changes --
and | realize you have a mllion things you're
doing -- but sooner, in terns of allow ng the Agency
to consider them rather than later.

M5. MACCABEE: So, Your Honor, what
you' re suggesting is if people have specific
recomendations, to try and get themin before the
20 days so that the PCA has an opportunity to revi ew?

HEARI NG OFFI CER CASE: Yes. Thank
you for saying that. Thank you for your comments.

MR NEBLETT: Your Honor,

Ms. Kessler would Iike to make a renark.

M5. KESSLER: W just want to say
t hank you, but I -- 1 -- and we're not going to
respond to everything she did, but | just want to nake
clear, because | think we said this in the
presentation, but it needs to be made clear that we
recogni ze that EPA needs to approve variances to water

quality standards and that anything we do needs to
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conformwith EPA's final variance rule including the
necessary requirenents for the hearings and public
noti ce.

And so we understand that any variance
that ultimately needs to be approved by EPA needs to
conformw th their process.

HEARI NG OFFI CER CASE: Ckay. Thank

you.
M. Ettinger.

MR ETTINGER [I'Ill stand at the
podi um as others have. |1'mAlbert Ettinger. | live
in Chicago, Illinois.

HEARI NG OFFI CER CASE: Pl ease spel
your nane.

MR ETTINGER |'ve given the court
reporter a card.

HEARI NG OFFI CER CASE: You have it?
Ckay. Thanks.

MR ETTINGER The -- |'ve had the

honor of working on water quality standards in a

nunber of states, and |I'll endeavor not to make nyself
as unpopular here as | amin southern Illinois.

VWhat | want to say, first of all, is |
very much appreciate Ms. Maccabee's remarks. | think

all the environnent groups were under a |ot of
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pressure given the tinme here, and that's part of why I
was brought in fromout of town to work on this.
Not i ci ng during Thanksgi ving and Chri stmas vacati ons
mekes it a little tough on a |ot of people.

The first thing | wanted to say, though,
and I -- is | amvery confused by the 7053. 0195 rul es.
| think US EPA is confused by themtoo, and | think --
I|"'mnot really sure where they fit in to the overal
schene.

| don't want to give a long lecture on the
Cl ean Water Act, but basically, there are
t echnol ogy- based requi renents that states have, and
then there are water quality-based requirenents, and
every NPDES permt needs to neet both kinds of
requi renents? Every variance, froma water quality
standard, has to be approved by US EPA, under
Section 303(c) of the Cean Water Act.

Changes to technol ogy-based requirenents
that the state may have that are in addition to
federal effluent limtations don't have to be
approved. In fact, generally, US EPA doesn't have to
approve individual permts, but it does have to
approve every variance to water quality standards.

What |1' m confused about is, is your old

7053. 0195 seened to be addressed to technol ogy-based
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standards, and it had | anguage that was adopted to
getting a variance froma technol ogy- based standard;
for exanple, there's a general requirement for
secondary treatnent of sewage.

Under certain cases, you can get a
variance fromthat if it would have an extrene
hardship on the community, and that's what your old
vari ance | anguage has.

What you' ve substituted now i s | anguage
that doesn't seemto fit into either box, and I'm
really -- I"'mreally confused. |If -- and let's | ook
at a -- | think a -- what would be a typical exanple,
let's say, for exanple, that you have a nmunicipality
which is -- believes that it would cause unusual, you
know, to use the termin the Federal Rule, "w despread
econom c inpact" to neet a chloride standard, because

chl ori de

- because we use rock salt, there's often
chl oride that conmes out under conditions like this
that nmay cause a violation. The nunicipality or
anot her di scharger m ght seek a variance fromthe
chl ori de standard.

| believe that it's quite clear that in
that case they could at |east apply for a variance,
but a variance that was applied for under that

condition -- under that situation, which was actually
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a water quality standard on chloride, would have to be
approved by US EPA

l"m-- so -- that's why | was really
confused by the | anguage sayi ng that variances under
7053. 0195 don't have to be approved by US EPA. |
understand. | read the US EPA letter, but | believe
they think that that rule only applies to
technol ogy-based limts.

| don't think they were thinking that that
woul d apply to the situation in which a discharger got
a variance so that it would avoid a QVal, a water
quality-based effluent limt, because that kind of
vari ance does require approval by US EPA.

So | think, basically -- and |I'm not
bl am ng anybody -- but | think there's been a
di sconnect between US EPA and MPCA as to what 7053 now
applies to.

If they told you in the past 100 tines
that they don't need 7053 variances approved, | think
that's because the 7053 vari ances before were from
t echnol ogy- based requi renents that went beyond what is
requi red by US EPA

So we're going -- that's a -- that's a
very inportant thing we're going to have to clarify

here. You deleted the | anguage, actually, so when
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| -- when | saw that originally, deleting the | anguage
from 7053, saying that this doesn't need to be
approved by US EPA, | thought you' d gotten our point,
whi ch was that a variance from 7053 that was desi gned
to get around a water quality-based effluent Iimt or
to get a variance for a water quality-based effl uent
[imt does have to be approved by the US EPA.

So that is the basic problemhere. W'l
try tolay it out in greater detail in our comments,
but I would really ask you to start thinking about
t hat now because | believe there's sone very serious
confusi on goi ng on here.

And as you said, it doesn't do anybody any
good to apply for variances that will get through your
process sonmehow, but will be rejected ultimtely by
US EPA, and | think it would be a real mstake for
peopl e to cone away thinking they can go through this
7053 variance and avoid US EPA approval, when if, in
fact, what they're doing is seeking a change to the
wat er quality standard that does require US EPA
approval .

Now | ' mjust going to nake a few ot her
comments. |I'mgoing to try not to -- not to repeat
anyt hi ng that anyone el se has said, particularly

Ms. Maccabee, who did cover several of ny points,
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because, as you have heard, | have -- | have a plane
to catch. | need to actually get on it at 7:00. It
takes off at 8:00. They don't |let you junp onto the
w ng and things.

So what | -- couple of other points here.
One is, and this was a -- really a reaction to the
Chanber of Commerce position and some ot her positions
that were taken that we want to limt these rules and
protections. Inplicitly, in Mnnesota, the fishable,
swi nmabl e uses.

Now, |'ve read the rules. | know what the
fishabl e, swi nmabl e uses are. The nost notable thing
that they elimnate or don't cover is drinking water
and certain industrial uses. | don't think the State
of M nnesota wants to get in the business of providing
| ess drinking water protection or nake it easier to
get a variance fromprotecting drinking water than it
does ot her uses of water.

And because you are fortunate in this
state -- or maybe not fortunate -- you're wise in this
state to not have a rule Iike we have in sone ot her
states, such as Wsconsin or Indiana, that the state
| aw and the state regul ations have to be as weak as
federal | aw

You certainly should not wish to dunb down
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your rules so that we are allow ng variances from
protections of drinking water supplies, so that would
be a major thing that I don't think you want to do,
and | think your existing rules would not do that --
or your existing proposal would not do that, but that
shoul d be clear in the final rules.

This is another -- this is a practical
problem and this is, in part, a question -- or

gquestion that doesn't have to be answered particularly

today, but will have to be answered in the course of
the proceeding. It talks in your rule about highest
attai nabl e use should not be limted to -- or it's

tal ki ng about currently achi evabl e treatnent.

One thing we are concerned about is
that -- that a variance not be given because it is not
achi evabl e or that neeting the standard is not
achi evabl e by the equi pnent that the di scharger
happens to have now.

|f, for exanple, a discharger cannot now
nmeet a phosphorous water quality standard because it
does not currently -- equipped to renove phosphorous,
the answer there is not to give thema variance. The
answer there is to put the -- give themthe
phosphor ous equi pnent or require the phosphorous

equi pnent renoval that is feasible.
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In fact, that's what the federal rule
says, "Feasible pollutant control technology,” not the
control technol ogy that the discharger happens to have
on the site now.

Finally, we believe and MPCA believes that
you need to | ook nore at nonpoint sources as a way of

assuring conpliance with water quality standards,

W t hout reaching for the variance -- variance drug
first.

And with regard to that, we have -- | have
a series of -- one question here. |In your draft
rules, it talks to -- about that you will require

nonpoi nt controls that are under Permttees' control
That the nonpoint controls be put into place that are
under the Permittees' control.

Do you have any -- in other words, is
there any existing rules or any other basis in which
we woul d know what is under the Permttees' control
in the view of the MPCA? And that is the question.

M5. KESSLER So this is Katrina
Kessler, and I'Il just briefly say that we issue
permts to regul ated parties for activities that are
within their jurisdiction. So whether it's a
muni ci pal wastewater plant -- another exanple within

that nmunicipal jurisdiction wuld be an M54 storm
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wat er permt.

So anyt hing that we have the del egat ed
authority to issue a permt for, that that entity has
control over, that could be enforceable in a permt.

MR ETTINGER Ckay. So an M4
muni ci pality, they could pass an ordi nance that woul d
control nonpoint pollution would be required to do
that before they had a variance?

M5. KESSLER: This is Katrina again,
and | can't speak to every single specific situation,
but that is an exanple of sonething that m ght be
Within jurisdictional control of the Permttee.

MR ETTINGER  (Okay. Then the |ast
thing I just wanted to nention, and this is sort of a
t echni cal poi nt again.

On the duration of the -- the US EPA's --
assuming -- if you were to adopt the m ni num US EPA
duration requirenents, which allows, potentially, an
infinite duration, but one that has to be reconsidered

every five years, there's also a provision within the

federal regulations -- the new federal regul ations
that say that the -- nust include a provision that the
variance will no longer be applicable if the states do

not conduct the reeval uati on.

Is that -- | do not see that |anguage in
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your rule now. Are you intending to put that in the
rule? O howit that going to be handl ed?

M5. KESSLER: This is Katrina. |
woul d just give the sane answer that we gave to
Ms. Maccabee, that we understand that for every
variance that we prelimnarily approve and send to EPA
for final approval, we need to follow the -- the
federal procedures.

So if we were to approve a variance under
the state rules and the federal rules, and then not
reevaluate it in accordance with the federal rules,
it's our understanding that that would no | onger be in
effect, based on the final federal rules.

MR ETTINGER You think it would be
useful to say that in your rules so that people who
had a variance knew that they had to have their
vari ance reeval uated every five years so that they
didn't find that it evaporated on them w thout notice?

M5. KESSLER: Well, | think that
we'll -- we'll consider that question as we put our
witten comments together.

MR ETTINGER Wth that, |
concl ude.

HEARI NG OFFI CER CASE: Thank you.

Ms. Maccabee, you have a question.
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M5. MACCABEE: | have a question for
Ms. Kessler.

HEARI NG OFFI CER CASE: | assune it's
related to sonmething M. Ettinger said?

M5. MACCABEE: |It's related to that
| ast statenent. |'m--

HEARI NG OFFI CER CASE: (Ckay. But
l"'mgoing to let M. Ettinger sit down.

MS. MACCABEE: Oh.

MR ETTINGER M legs aren't
hurting ne.

HEARI NG OFFI CER CASE: Ckay.

MR ETTINGER If there's another
guestion after --

M5. MACCABEE: But he may want to

fol |l ow up.
HEARI NG OFFI CER CASE: Al right.
M5. MACCABEE: | -- | -- aml
understanding correctly that the staff -- the PCA

staff are saying that even if they know that a certain
procedure is required under the federal rule, there
are ideas that they mght just do it without having it
in Mnnesota rules? O am/|l just m sunderstanding

t hat conpletel y?

Because | think that's what M. Ettinger

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



(o2 BN 6 2 RN S N ¢S N\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

79

was getting at, is that if we know, for exanple, there
needs to be a reeval uation process, and if you don't
do it, then the variance can't be continued or -- what

| nmentioned

- there has to be a public hearing
process.

| s the Agency consi dering sonething other
than actually putting that into state rul es?

MR NEBLETT: [I'Ill just say that it

IS not necessarily the case that every federa
requirenent that the State is bound to foll ow nust be
mrrored, duplicated, or included in state rule.

The fact that we have to conply with
federal requirenents -- if we don't, we will hear from

the feds, we will hear frominterested parties, if we

fail to neet our obligations -- "our" obligations.

M5. MACCABEE: |'mjust going to say
this fromthe perspective of citizens, rather than the
regul ated parties who spends the, you know -- an
enor nous anmount of tinme and experti se.

If there is nothing in the rul es saying
that one is entitled to a hearing -- or nothing in the
rules saying that at the tinme of triennial review, you
get a hearing -- | -- so -- you know, I wll tell you,

even as a person who represents and is an attorney, |

woul d not have had a clue that that was a requirenent.
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And actually, what isn't in the rules, and
| have previously brought it up to the PCA, You're not
in conpliance with federal rules, they basically --
the PCA basically said, As |ong as what we have is
approved and -- we don't have to provide anything
nore, because | have asked for hearings nunerous tines
of being told that.

So fromthe perspective of citizens, not
having it in the rules does not appear to be a
satisfactory way of resolving.

HEARI NG OFFI CER CASE:  Al'l right.
Thank you.

MR ETTINGER And | would just
follow up on that. | do think, for clarity's sake,
certainly where there's sonething like that there's
got to be a revaluation done. That woul d be sonething
that woul d be beneficial to put in your rules so that
peopl e can see that and know, |'ve got this variance,
and then in five years, I've got to get this
reeval uat ed.

And al so, the public would know there is
going to be a reevaluation of this in five years, as
opposed to just, On. There's a federal rule out there
that we think applies. So that is another issue.

| would just add to that. In general,
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there is a lot of confusion, and | understand it's not
your fault that US EPA snuck up on you with their
final rule, but there is a lot of difficulty here
because your rule is targeted towards an earlier
draft, and getting themto nesh nowis a very
difficult thing, and it's difficult for a lot of
people to figure out how we're going to nake the

M nnesota rule conformto the federal rule, when the
M nnesota rule is based on an earlier federal draft.

HEARI NG OFFI CER CASE: Al'l right.
Thank you.

Lew s Kni eper.

MR KNIEPER. M nane is Louis
Kni eper, and it's K-N-I-E-P-E-R and L-O U 1-S.

| amthe environnental manager for
Sout hern M nnesota Beet Sugar Co-op in Renville,
M nnesota, and -- am| too fast?

THE COURT REPORTER  You're okay
ri ght now.

MR. KNIEPER: | have about 45 years
in the environnental industry in nmy career, 11 of them
in Mnnesota, so |I'mrepresenting the M nnesota --
Sout hern M nnesota Beet Sugar Co-op today.

First, I want to say -- | want to thank

the MPCA for addressing the variance rule and trying
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to update it and trying to bring it into conpliance
with the EPA

We, as an industry regul ated by both
federal and state rules, appreciate having a
consistent set of guidelines to try to neet so that we
don't have a conflict between the federal and state
rul es.

"Il tell you a little bit about Southern
M nnesota Beet Sugar Co-op. First off, we're a
cooperative. W're owned by farners and growers who
have about 500,000 acres in southern M nnesota in
21 counti es.

O those, about 120,000 acres are farned
every year in sugar beets. Sugar beets are converted
to sugar in our factory in Renville, and we enpl oy
about 300 people fromthe community, fromthose 21
counties, during the year, and we have anot her 100
enpl oyees during harvest that are part-tine.

We do have a significant econom c inpact
to the community of about a billion dollars a year, so
we are a large part of the southern M nnesota econony,
and we do enjoy a variance. W are a conpany that
does have a vari ance.

We have a variance fromthe dissol ved

solids or solidity requirenents. W discharge water
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into a Cass 7 waterway and do not neet the 1,000
conductivity -- 1,000 m cro-Mos conductivity because
sugar beets have salt.

The water we treat and process cones
primarily fromthe sugar beets, and the sugar beet is
about 80 percent water, so if we process
3.6 mllion tons of sugar beets in a year, we have
anywhere from 400 to 600 mllion gallons of water to
treat and manage, sone fromrainfall, primarily from
t he sugar beets.

The variance that we have fromthe
salinity standard on the County Ditch 45 -- we
di scharge into a ditch, a drainage ditch -- allows us
to discharge water that's above the 1,000 m cro- Mos
per centinmeter conductivity standard, which also is a
nmeasurenent that identified solids. |It's a surrogate
for measuring the anount of solids.

Because of this, we're able to remain in
busi ness. Because of this, we're able to continue to
sustain this conpany and provi de jobs, provide the
sugar, provide an added value to our farners, and we
do appreciate the variance that we have.

We feel that the water quality standards,
t he changes to the variance do not -- did not -- the

first draft we got, did not reflect fully the efforts
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of MPCA to parallel EPA s requirenents. W think they
fail ed.

W have a new draft that canme out just
recently and we do believe that we're getting cl oser
to EPAin ternms of the duration of variance. W heard
a nunber of commenters about duration of variance. W
agree that the variance should be for a specific
period of tinme, with review, and with requirenent to
i npr ove.

Sout hern M nnesota Beet Sugar Co-op has
di scharged under a variance for a nunber of years,
since 2004. Since that tinme, we have been able to
i nprove. The variance has allowed us to reduce the
salinity of our effluence, and the variance has
allowed us to install the equi pmrent and process and
meke the changes to continue to i nprove, so we appl aud
the fact that we can get a variance and the fact that
we do have a duration and the fact that there is a
revi ew.

We don't believe, however, that the term
"water quality standard" should be used in the state
regulation in view -- instead of the term"use," that
EPA had. Use is a -- is a driver of standards. W
think use is the foundation on which standards are

built.
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So we request that the MPCA return to
using the term"use" and not "water quality standard"
inits regulation, and they have done that a little
bit in the recent -- in the recent version. | haven't
had the chance to read the whole recent version. |
printed it out just before |I canme over, but there are
al so redline changes that | saw this norning.

But we woul d ask that everything be

returned to "use," since use is the basis on which
standards are devel oped.

|"msorry. |'ve got to refer to ny notes.
My menory isn't as good as it used to be.

We al so are concerned with the definition
or the ability to define or inadequately defining the
hi ghest attai nabl e use of condition that nust be net
during the permtting period.

We think there needs to be sone nore
clarity, sone nore guidelines, some nore understandi ng
so that both the industry, as we spend our noney to
achieve this use, and the public both understand what
this -- how do we define the highest attainable use of
condition, and we just don't feel that the current
docunent, even with the nodifications this norning,

adequately explains how that's going to be determ ned

so that everybody knows at the front end what's going
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on.
That's pretty nmuch all | have to say.

HEARI NG OFFI CER CASE: Ckay. Thank
you.

Does anyone have questions? All right.

MR KNI EPER:  Thank you very nuch

HEARI NG OFFI CER CASE: Thank you for
your comments.

| want to have a sense of where we are.
have one nore person who signed up to speak, |
bel i eve. Daniel Marx.

MR MARX:  Yes.

HEARI NG OFFI CER CASE: Anyone el se
in this roomwho didn't sign up to speak but intends
to? If you could just raise your hand.

And Dul uth, after one nore speaker, | can
conme back to you. Are you going to want to speak
agai n?

M5. TOPPING Yes. This is Deborah
Toppi ng. Yes.

HEARI NG OFFI CER CASE: Are you fine?

THE COURT REPORTER |' m good.

HEARI NG OFFI CER CASE: Al'l right.

M. MarX.

MR MARX: My nane is Daniel Marx,

KI RBY KENNEDY & ASSOCI ATES
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MA-R- X, and | represent the M nnesota Environnenta
Sci ence and Economi c Review Board. The abbreviation
is MESERB, ME-S-E-R-B, and MESERB is a joint-powers
organi zation of 42 Mnnesota cities, public utilities
comm ssions, and sanitary districts, so MESERB
represents the regulated conmunity on the public side.

MESERB nenbers are the individual s that
are kind of on the front |lines every day, cleaning and
protecting M nnesota water through wastewater
t reat ment.

And | wanted to just thank you for the
opportunity to have the hearing today, and | wll try
to keep ny comments to things that have not yet been
covered, and I'Il hit the highlights of, kind of, the
guestions that we have that have not been addressed.

| wll relay support for, kind of, the
general coments that we have concerns about the
consi stency, kind of, across the board with the
federal rule and the state rule, particularly in
Chapt er 7052.

And MESERB has ki nd of a unique interest
because we represent the public wastewater community,
and while we are very interested in clean water and
clean water for the conmmunities that we represent and

serve and clean water for the state, we al so are
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interested in ensuring that all the regulations that
af fect our nenbership, that affect wastewater
treatnment are reasonable, that they' re based on sound
science, and that they will achieve a neasurable
benefit to water quality, because our resources, in
terns of greater-Mnnesota cities and sanitary
districts, are limted, and we do have a significant
anount -- we have other obligations besides just

wast ewater treatnent. W have police and roads and
fire and anbul ance and libraries, and so we want to
ensure that the resources that we have for clean water
are allocated efficiently and effectively.

And the MPCA graciously had us for a
neeting on Decenber 9th of this year, and we di scussed
a multitude of issues. In the discussion of the
vari ance issue, one of the understandings that MESERB
and the executive commttee left wwth is that we al
agree that, in a regulatory schene, variances should
be limted.

However, if a regulatory schene is going
to have variances, that variance process needs to be
user-friendly, it needs to be understandable, and it
needs to be reasonable for the regul ated parties.

And there needs to be some |evel of

flexibility, particularly for the public -- for the
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regul ated public, for wastewater. And speaki ng about
that, | think that the MPCA and MESERB bot h

acknow edged that in the past, the MPCA has taken a
very restrictive approach to vari ances.

My | ast count is that there are currently
five approved variances in the state, and maybe that's
alittle off. 1In the future, the MPCA acknow edged
and sees that there is a possibility and a potenti al
for the need for nore variances and that there wll be
addi ti onal applications for variance, particularly by
wastewater treatnment, in respect the to the com ng
regul ations for chloride and -- related to sulfate and
nitrogen and other regul ations that are on the
hori zon.

I n addressing, kind of, the -- the
purported intent of this rul emaking, which is the
consistency with the federal rules, and as MESERB
understood it, kind of, flexibility for the regul ated
publi c.

You have a couple of points that | don't
expect responses right now, and you nmay have them and
| know that sone of them have al ready been addressed.
But one of the things that was concerning to MESERB
was the application of the Geat Lakes Initiative

Standard, which is found at 40 CFR 132, it's
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Procedure 2, Appendix F, and ny understanding is that
t hat standard was devel oped and codified previously
under the M nnesota Rul es under 7052, to particularly
apply to waters and water quality standards within the
G eat Lakes Regi on.

And we have concerns that the MPCA is kind
of taking that standard and applying it and
superinposing it on the remainder of the state in
areas where the federal rule does not require that.

Now, | acknow edge that Federal
Rul e 131. 14 incorporates CFR 131. 10, which kind of
adopts several of the criteria that are enconpassed in
that Great Lakes Standard.

However, the federal rule elimnates
certain elenents, and | think it would be inportant
for the MPCA to pay close attention to that,
particul arly because those additional elenents -- for
exanpl e, one of themthat is not required under the
Federal Variance Rule at 131.14, is requiring an
applicant to show that a variance woul d not
| eopardi ze, endanger, or threaten species or critical
habitat. That is not in the Federal Rule at 131.14 or
131.10, that is specific to the Geat Lakes Regi on.

Anot her exanple is if the applicant can

characterize the extent of any increased risk to human
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heal th and environnent associated with granting the
vari ance.

| raise this, not because MESERB nenbers
are not concerned with endangered or present species
or critical habitat, or we're not concerned with the
increased risk to human health. Wat we're concerned
with is a variance standard that we can neet.

If we're going to have a variance standard
inthis regulatory schene, it has to be sonething that
is achievable for the regulated public, and we have
concerns that there are places where the MPCA is going
further where it is not necessary and it places an
addi tional potential technical burden on sone of our
menber cities.

And MESERB represents large cities |ike
Rochester, and we al so represent snmaller cities that
have popul ati ons of 1,000, 2,000, 3,000 people, and
our concern is that this process clearly puts the
burden on the Permttee to apply for the variance, and
sone of our entities do not have the technical
expertise to denonstrate, perhaps, that they don't
| eopardi ze endanger, or threaten species or critica
habitat in this application for a variance.

So one of the things that concerns us is

how is MPCA going to assist smaller cities with the
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techni cal expertise required to apply for this
variance, because in a lot of our cities, the cost of
applying for the variance can becone cost prohibitive.

And | recognize, just as you guys
recogni ze, that for a lot of cities, it nmakes sense to
i nvest the, perhaps, $25,000, perhaps nore, to apply
for the variance because it could save themmllions
and mllions of dollars of technol ogi cal upgrades that
m ght not produce that nuch benefit.

However, for a small city, w thout
significant technical engining capacity, to see that
and to nake that application is difficult, and so we'd
like the MPCA to take that into consideration.

And sone of the ways that we ask you to
consider is, you know, that the fee for a variance is
around $10, 000, in ny understanding, and the technical
cost and the |legal cost for sonme of our nenbers to
neet the standard could easily exceed $15, 000 or nore,
and that could be cost probative for them

And | think that the SONAR does not
address in a substantive way that issue. The SONAR
ki nd of states, you know, that we believe that with
the cost of the application and the technical cost, it
won't exceed $25,000, and | don't -- | don't know what

that basis -- | don't know if there was an engi neer
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firmthat was given the opportunity to say, Well, what
would it cost for you to help the Cty figure this
out ?

So we're concerned about, kind of, the
substantive requirenent to neet that issue of the
SONAR at M nnesota Statute 114.127(1), but then we're
al so just concerned with how are the smaller cities
going to deal with this.

So one of the things that we woul d ask you
to consider is, perhaps, a sliding-fee scale for
smal ler cities, and there's no reason that a city of
2,000 should have to pay the sane as the Met Counci l
for a variance, and so we'd ask you to consi der that
as you nove forward with the rul emaki ng.

And then we ask you to | ook at sone of
those inconsistencies in the G.I standard or taking
the G.I standard and applying it to M nnesota across
the board -- Mnnesota waters across the board and
really making sure that it is inline with the federal
rul e, because we believe that there are areas where
your rule is inposing the federal standard for the G.I
where it's not necessary, and it would make it nore
difficult for our cities to conply with the
appl i cation process.

And those are the comments | have at this
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time, and if you can address any of themright now,
that's great. | know that tinme is crunched, so we can
do it later as well.

So thank you very nmuch for the opportunity
to be heard.

HEARI NG OFFI CER CASE: Thank you.
Are there any questions?

Al right. | believe that that was al
the people signed up in this room |s there anyone
el se here who wants to speak? Oherwise we'll go back
to Dul uth.
Al right. | believe that that's
Ms. Northrup who is --

M5. TOPPI NG  Toppi ng, Debra
Toppi ng.

HEARI NG OFFI CER CASE: Toppi ng. Al
right.

M5. TOPPING |'mon? Ckay.

HEARI NG OFFI CER CASE: Go ahead.

M5. TOPPING So | don't want to
beat a dead horse here. There's nobody here tal king
for the deer or the water, you know, even though we
are here tal king about the water, it's not the sane
t hi ng.

Who' s tal ki ng about the nedicines that
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this will be disrupting? W really need to | ook at
t he bal ance of this all. Five years for anything,
even though | get the -- the paper, red tape. | get
it. | understand it, but five years, to believe to
continue this, is -- is five years too nuch

| -- as a First Nations person, as an
i ndi genous person, | don't even -- | can't even
conprehend how this is acceptabl e anywhere. There is
no room for variances.

And then to get to the bottomof it, it
costs $10,000. This -- it just gets -- keeps getting
better. You know? So | would |ike to say, no.
That's ny point. That's where -- ny children and ny
grandchildren, there is no roomfor a variance.

Thank you.

HEARI NG OFFI CER CASE: Al right.
Ms. Topping, thank you for your comment.

Al'l right. There being no one el se here
who wants to comment, |I'mgoing to |ook at ny notes to
see what questions | have before | adjourn.

Sone of these you've addressed, so |'m
just going through ny list to see what it is | want
to -- and I'mnot going to ask you to answer now, but
you can think about these things as you are putting in

your responses to comments that you get here today and
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t hen other comments that cane in.

And again, before | ask these, |'m going
to say | understand that |I'm probably the | east expert
inthis roomregarding this topic. That's another
reason for the hearing is to make ne better i nforned.

There are sone comments, as | recall, that
cane in before today, although |I didn't hear anyone
say it at the podium that the rules should be
W t hdrawn and you should start over, and if you coul d
just address that in your response broadly.

Because | understand that there's never a
good sync between the federal regulations and the
state regulations. | nean, the timng is always, from
a State Agency's perspective, not quite in sync, and
it mkes it difficult.

But one of the broader concerns | have is
that the SONAR was witten to the proposed regul ations
and not the final regulations, and so to the extent,
wi thout rewiting your SONAR, you can address --
especially as to the part that goes to the | anguage
itself, not your process, whether or not the SONAR
continues to be responsive or provide an expl anati on.
And, of course, you can provide it in the next 20
days.

This is kind of nitpicky, but on page 33

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



(o2 BN 6 2 RN S N ¢S N\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

97

of the SONAR, you say "As the intent of the proposed
rules is to reduce staff tine needed to process
variance requests,” it's kind of in the mddle of the
page. Do you see that? "Wat is the anticipated
effect on State revenue?' And |I'm sure you neant "One
of the intents.” Wuld you agree?

Not the sole -- it kind of views as if
that's the intent, but |I know fromreadi ng el sewhere
that it's --

M5. KESSLER: Yes. W agree that
that is not the only intent.

HEARI NG OFFI CER CASE: (Okay. Thank
you.

M5. KESSLER: Yes, yes. Not the
primary intent either.

HEARI NG OFFI CER CASE: | didn't
thi nk so. Thank you.

For ny own clarification, aml| correct in
stating that federal |aw does not require a variance
process at all?

M5. KESSLER: Yes. So this is
Katrina, and the rule that EPA adopted in
August spells out what they think states should
general ly foll ow

And previously, there was no federal rule
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about variances. There was federal |anguage that EPA
used to point states to, and they have consoli dated
it. And the expectation is that states will have
vari ance provisions adopted in their rules, if they
are going to use variances as a permt-inplenentation
t ool .
HEARI NG OFFI CER CASE: Thank you.

That's cl ear.

And I'msorry to bore everyone with ny
silence, but I"'mjust trying to be careful. And I
don't have any opportunity, just to be perfectly
clear, to talk to the Agency off the record, and no
one wants ne to, so that's why I'mtaking ny tine
her e.

Under 7050.0190, Variance From Standards,
as originally proposed -- and | haven't had the tine

today, as |'ve been listening to conpare whether or

not this part still exists, but |I think it does --
it's proposed | anguage under Subpart 4D. " Shows
sufficient information," -- that section.

Sothisis alist of, "To be eligible for
a prelimnarily determnation by an Agency to grant
the variance, the Permttee nust,” and then there's a

list of things that the Permttee "nust," and D is,

"Show sufficient information to allow the Agency to
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determne the water quality currently attained and the
interimnuneric effluent conditions that reflect the
hi ghest attai nable conditions."

Are you with ne?

MS. KESSLER: Uh- huh

HEARI NG OFFI CER CASE: Is interima
particular period and is it the period -- well, what
period is it?

M5. KESSLER: So generally what
interim-- howinterimis used is when sonet hi ng spans
| onger than, for instance, the termof the permt,
which is five years. W would put interimconditions
in that need to be achieved, likely annually, to show
progress towards the ultimate final limt.

HEARI NG OFFI CER CASE:  Al'l right.
Thank you.

| think I'"l'l just ask you when you're
putting in your whatever you're going to put in
witing, if you can broadly explain -- and to the best
of your ability, in |anguage for people who are not
participants in these systens -- broadly about what
each of the three sections is for.

And if the terns -- and again, | had to
conpare it to what you change it -- but if the term of

the variances are different under them why is that?
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The termof the permt.

M5. KESSLER  Judge Case, just to
clarify, when you say three sections, you are talking
about Chapters 7050, 7053, and 7052? And the second
part of the question, | think |I heard, was if the term
of the variance is different within those three
chapters, explain why?

HEARI NG OFFI CER CASE: Yes.

M5. KESSLER: And why it may not be
five years that lines up wwth the permt? |Is that the
| ast thing you said?

HEARI NG OFFI CER CASE: Yes.

MS. KESSLER: Ckay.

HEARI NG OFFI CER CASE: All right. |
t hink the rest of ny questions have been asked here
t oday.

Havi ng asked ny questions, 1'll ask anyone
el se here if they have any ot her questions.
Ms. Maccabee.

M5. MACCABEE: |'mwondering if you
could respond to M. Ettinger's question, because
must admt that | didn't understand it.

| s 7053 applying only to reduction of
t echnol ogy requirenent that are above and beyond

federal requirenents? O was it intended to be a
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variance fromwater quality-based effl uent
limtations?

M5. KESSLER: And just, we wll
respond in witing, but just in general, we would say
that 7053 does not include water quality standards
provi si ons.

7050 and 7052 have the water quality
standards provisions. 7053 are inplenenting
procedures for our state discharge restrictions.

And we'll explain that.

HEARI NG OFFI CER CASE: That's a very
succi nct explanation there.

Al right. Thank you.

Does the M nnesota Pollution Contro
Agency have anything else it would like to say at this
time?

MS. KESSLER: Well, | think we woul d
just like to say thank you to everyone for taking your
afternoon and early evening to conme and gi ve coments.
We really appreciate the people who have given witten
coments up to date and for people who took the tine
to give oral comments today.

We take this very seriously and wll give
all the comments due consideration as we put our

prelimnary response to coments together, which we

KI RBY KENNEDY & ASSOCI ATES
(952) 922- 1955



S o0~ wWwN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

102

wi || make avail able, as we've heard, on our website as
soon as possible, but no later than the 20-day
deadline that you laid out at the begi nning.

HEARI NG OFFI CER CASE: Al right.
Thank you.

And again, is there anyone el se that woul d
i ke to make another comment? And Duluth? Duluth is
good.

UNI DENTI FI ED SPEAKER:  No, thank
you.
HEARI NG OFFI CER CASE: Al'l right.

And again, |I'll just remnd folks that the
deadl ine for conmments is Wednesday, February 24th, and
then the rebuttal period wll close on Wdnesday,
March 2, 2016.

And | thank everyone who submtted
coments to date, and | |look forward to your comments
goi ng forward.

And if there's no one else that wants to
speak -- going once, going twice. W are adjourned.

(At this tinme the proceedi ngs were

concluded at 6:01 p.m)
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