
From: linda hendrix <halflog@hotmail.com>  
Sent: Saturday, November 16, 2019 7:18 AM 
To: Nichols, Miranda (MPCA) <miranda.nichols@state.mn.us> 
Subject: The St. Croix watershed 

Myself and a large number of folks from many counties are concerned about the huge 26000 
hogfarm...Suidae....which is attempting to come into Burnett and Polk counties in Wisconsin. We 
are concerned about the impact this IOWAN h ogfarm will have on the St. Croix river and it's 
watershed. The Apple and Willow rivers flow through both counties and into the St. Croix. 
Emerald Sky Dairy , east of New Richmond, has had 3 manure spills. The last one went 
undetected for months and huge amts of manure was found in surrounding wetlands. Folks near 
the spill cleanup area grew sick and ecoli was found in their wells! Emerald Sky was only 
charged a fine of $80,000...could have been fined 1 million! They now wish to expand! 
We need to protect the St. Croix and I believe it will take both Mn and Wi working together to 
accomplish this...perhaps through legal action. Once these hog farms take hold in Western Wi it 
will be even harder to get them out.  
Please feel free to contact me with any questions....Linda Hendrix....651-269-
5160....halflog@hotmail.com 
There are numerous sites up and running to educate on this issue... 

Knowcafos.org......St.Croix Co Defending Our Water...and Citizens Organized to protect Lake Superior from 
Cafos...  Thank you for your time. 

wq-iw1-65f
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From: Kim Dupre <duprekk@gmail.com>  
Sent: Wednesday, November 20, 2019 5:13 PM 
To: Nichols, Miranda (MPCA) <miranda.nichols@state.mn.us> 
Subject: St. Croix River Impairment between Stillwater and Taylor's Falls 
 
Ms. Nichols, 
 
Please consider this my comments concerning the proposed listing of the St. Croix River 
between Stillwater and Taylor's Falls on the Impaired Water's List. 
 
My husband and I have recently relocated back to MN (where he grew up) from 20 years living 
and working near Emerald, WI. 
 
I am contacting you with my perspective on the recent news concerning the listing of the 
segment of the St. Croix River between Stillwater and Taylor's Falls on the Impaired Waters 
list.  Since we have recent history in the St. Croix River watershed in St. Croix County, WI....I 
feel the need to share our experience and concerns with you. 
 
First, our story........In March 2017 near our home in Emerald, WI (in St. Croix River 
watershed)....a massive manure spill into wetlands/storm water pond went unreported for 90 days 
until anonymous tip alerted authorities.  The clean up = 3,455 TONS of manure solids (see 
attached pic - over 3 feet deep in places) and 8 MILLION gallons of liquid manure 
waters.  E.coli readings were 8x higher than when DNR closes beaches.  A cluster of homes 
nearly 3 miles downstream a month later found E.coli in their wells, but WI DNR refused further 
investigation to confirm sources.  How much of that original 275,000 gallon spill got into the St. 
Croix River?    
 
Read the court documents (attached) and more at http://www.saveemeraldwater.com/take-
action -  
 
Second.......Per information from the the St. Croix River Association's webpage (quotes below 
taken from there).... 
 
"Why doesn't Wisconsin consider this part of the river impaired?  Each state is required by 
the EPA to set its own water quality standards. Water quality data from this segment of 
river have exceeded the standards set by the state of Minnesota, but not the standards 
set by the state of Wisconsin"   
 
From MPCA factsheet: “Under normal water flows, roughly two-thirds of the total 
phosphorus load to lakes and rivers comes from nonpoint sources such as runoff from 
pasture and croplands, atmospheric deposition and stream bank erosion. Phosphorus 
loading contributed by runoff from pastures and croplands is largest source of nonpoint 
phosphorus on a statewide basis. Other nonpoint sources include urban runoff, non-
agricultural rural runoff and seepage from individual sewage treatment systems.”  
 
Thus.....if Wisconsin has different standards/practices.....wouldn't MN efforts and taxpayer 
dollars will be wasted if both sides of the river aren't playing by the same set of rules?  WI has no 
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incentive to change their practices on their side of the St. Croix River if their water quality 
standards are not exceeded.  Industrial Ag producers ("Factory Farms" or CAFOs) from 
Nebraska and Iowa are currently eyeing sites in Western WI in the St. Croix River watershed for 
expansions and new facilities - watch video....   
 
As this part of the St. Croix River is covered by the Wild & Scenic Rivers designation (part of 
the National Park System)......shouldn't the Feds play a role in getting a definitive benchmark 
that both MN & WI must meet for water quality? 
 
I would love to see a joint effort by both MN & WI and representatives from both political 
parties put forth the effort to clean up the St. Croix River as they did to build the new bridge in 
Stillwater that opened in 2016. 
 
I'm attaching some recent news articles dealing with water quality in Wisconsin (Gov. Tony 
Evers has declared 2019 the "Year of Clean Drinking Water.").  I'm also attaching WI State 
Senator Patty Schachtner's Clean Water Timeline of Policy & Enforcement document.  Senator 
Schachtner represents much of the St. Croix River watershed in WI. 
 
While I love the cream in my coffee every morning.....I need clean drinking water to make that 
coffee in the first place. 
 
Thank you. 
 
John & Kim Dupre 
17835 Norell Ave N. 
Marine on St. Croix, MN  55047 
Cell:  651-491-2575 
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Our view: DNR derelict in not alerting La Crosse County about tainted 

wells 

Posted:  LaCrosse Tribune, 5/14/17 

“Clean air, clean water and healthy landscapes.” 

That’s what Wisconsin should stand for. 

In fact, those are the first words on the Wisconsin Department of Natural Resources website — as we’ve 

pointed out in previous editorials expressing concern about the dangers of high-capacity wells and 

audits showing that the DNR has failed more than 90 percent of the time to enforce water-pollution 

limits. 

Sadly, we need to keep expressing concerns about enforcement of clean water regulations, because the 

Tribune’s report last week on elevated nitrate levels near a huge hog operation in La Crosse County was 

very troubling — and the DNR’s response to the potential groundwater problem is embarrassing. 

Babcock Genetics has a permit to raise more than 4,000 hogs in the town of Holland near Holmen. 

Since at least 2005, according to a report by the Legislative Audit Bureau, the nitrate levels measured in 

test wells near the hog operation have exceeded limits set by the state — as much as five times that 

limit as recently as 2010. 

While those levels have been improving since 2010, they still don’t comply. 

La Crosse County has notified neighboring landowners of potential groundwater contamination, and 

hundreds of town residents have responded by asking the county to test their water. 

Maybe the most troubling part of all, however, was the DNR’s response when La Crosse County officials 

sought state records documenting groundwater problems near that concentrated animal feeding 

operation. 

Here’s what DNR spokesman Jim Dick told the Tribune: “The DNR doesn’t have a policy regarding 

notifying municipalities or private well owners in the vicinity when a CAFO violates a permit.” 

Let’s pause on that: A state agency that collects data about environmental quality doesn’t care enough 

about public health to alert people or the counties where they live about a potential problem with the 

water they drink. 

Why not? 

Shouldn’t the DNR, shouldn’t someone with the state, care enough about the health of its citizens to 

alert them to potential problems with drinking water? 

Or, is Wisconsin so entirely open for business that it simply doesn’t care about people anymore? 



If the state is keeping data on groundwater, why isn’t it sharing it willingly with its own counties, its own 

people, in the spirit of public health? 

Instead, the county had to file a request with the state for information about excessive nitrate levels. 

The state provided no answer for a couple of months, and then, when it finally did respond, it was 

vague. 

In response, the now-retired county health inspector filed four public-records requests to get answers. 

All of this took months. 

It’s inexcusable. It’s outrageous. And, it should prompt legislative review of DNR policy and practices. 

The DNR and its leadership should be embarrassed and ashamed. Then again, if they can’t be bothered 

to tell us when there’s a potential environmental problem, we can only assume they don’t care. 

County health officials shouldn’t be required to become experts on public-records law in order to find 

out whether there’s a health hazard in their own county. 

The state should be forthcoming and transparent — especially when it involves the health of its citizens. 

The DNR should not force counties to play games and wait months for an answer. 

Monica Kruse, who chairs the La Crosse County Board’s Health and Human Services committee, told the 

Tribune: “I think political decisions are adversely affecting people’s health.” 

That just can’t be — not in Wisconsin, where the top of the DNR’s website states: “Clean air, clean 

water, healthy landscapes. These are foundations of Wisconsin’s economy, environment and quality of 

life. They are the assets that separate us from the rest of the pack.” 

Those are the DNR’s words. 

It’s time the DNR live up to them for the healthy and safety of Wisconsin’s citizens. 
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PATTY SCHACHTNER · THURSDAY, AUGUST 8, 2019 · 9 MINUTES

Clean Water: A Timeline of Policy,
Enforcement, and Implications (2011 -
Present)

2011

Assembly rejects requirements for communities to disinfect their water

“Assembly Republicans on Tuesday voted to reject regulations that would have required all 

Wisconsin communities to disinfect their drinking systems, while Democrats argued the GOP 

move would lead to tainted water and more illnesses.”

2012

Environmental inspections drop in Walker's first year

“In 2011, the first year Walker was in office, inspections fell in the following areas compared 

with the previous year , according to DNR records: Large farms, 46%; Private wells, 36%; 

Hazardous waste, 32%; Storm-water runoff, 26%; Solid waste and landfills, 18%; Air quality, 

16%; Environmental cleanup sites, 13%.”

DNR appointee resolved massive waste violation internally instead of referring case to DOJ

“A top political appointee at the state Department of Natural Resources chose not to send a 

complaint against an Oconomowoc waste hauler to the Department of Justice for prosecution 

despite findings by agency staff that the company was treating fields with so much human 

waste from septic tanks it risked poisoning nearby wells, DNR records show.

“Gunderson, a former Republican state representative, received $750 in campaign 

contributions from the owner of the company, Richard Herr, and Herr’s wife in 2006 and 

2008.”

Shift in philosophy: DNR writing fewer tickets

“Environmental enforcement activity by the state Department of Natural Resources has 

dropped dramatically in the past two years, according to data from the agency, with the 
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number of permit violation notices hitting a 12-year low in 2011.

“DNR officials say the decrease is partly caused by an enforcement staff that's been hit hard 

by budget cuts.

“But others see a darker side to that approach. Critics, including current employees and 

recently retired agency officials, say they see tough regulation and enforcement being de-

emphasized by politically appointed administrators, and they worry it is happening at the 

expense of the agency's traditional and legally mandated duties of oversight and 

environmental protection.”

2014

Judge blames toxic Kewaunee County wells on ‘massive regulatory failure.’

“An administrative law judge says ‘massive regulatory failure’ led to groundwater 

contamination in a dairy farming region and the Wisconsin Department of Natural Resources 

must use its powers to prevent further pollution.

“According to testimony, Boldt noted, 50 percent of the tested private wells in the town are 

contaminated and at least 30 percent of private wells tested in Kewaunee County. The wells 

tested positive for contaminants including nitrates and E. coli bacteria.”

“In his ruling, however, Boldt faulted the DNR for failing to use laws that are already in place, 

such as statutes that give it the authority to require monitoring wells in regions that are more 

susceptible to pollution because of the underlying geology.”

2015

Four years later, EPA urged to force Wisconsin to obey U.S. water law

“Since 2011, the state has said it couldn’t meet EPA deadlines, then missed deadlines it set for 

itself; and over the same period the DNR’s authority has been weakened by changes in state 

laws, cuts in agency staff, and court rulings the agency has sought, Wright said.

“The petition cites EPA records indicating nearly two-thirds of Wisconsin water polluters are 

operating under the terms of expired permits because the DNR has a backlog of more than 

200 applications for permit renewals.”

Walker's budget steeply cuts DNR's science bureau
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“The bureau has a total of 59.4 budgeted positions, although 9.4 are currently vacant. That 

would a 31% cut in total budgeted positions and a reduction of nearly 20% of the positions 

now filled in the bureau.

“All told, Walker's budget would cut 66 positions from the DNR. Of this, more than 25% 

would come from the science group.”

Ex-DNR professionals say state leaders endanger water quality

“Dozens of former state Department of Natural Resources scientists and managers say state 

leaders are endangering water quality by cutting DNR budgets, ignoring effects of climate 

change, reducing enforcement activity and disregarding scientific and legal issues when 

approving pollution permits.”

2016

Fines for pollution fell to 30-year low in 2015

“Fines paid by Wisconsin polluters fell to a 30-year low in 2015 in the latest sign that 

enforcement of laws protecting the environment has been on the wane in recent years, 

according to data released Wednesday by a statewide conservation group.”

Bills rolling back environmental safeguards pass Assembly

“The state Assembly’s Republican majority on Tuesday passed bills including a rollback of 

lake and wetland protections, new constraints on local power to control pollution and a 

fundamental change in the way judges handle environmental lawsuits.”

After Scott Walker's office alerts farm lobby, clean water regulations scaled back

“Responding to strong complaints from Wisconsin’s dairy industry, the state Department of 

Natural Resources quietly narrowed the scope of rules it is writing to reduce health hazards 

from hundreds of millions of gallons of manure spread on farm fields each year.

“An industry representative said the DNR’s initial plan for rule-making would have been 

much too costly, in part because it would have generally reduced the amount of manure that 

could be applied per acre, requiring dairy operators to obtain more land.”

DNR Ignoring Its Own Water Pollution Rules, State Audit Finds
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https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fafter-scott-walker-s-office-alerts-farm-lobby-clean-water%2Farticle_2215adcc-238e-5f45-ab82-2b9a093e560a.html%3Ffbclid%3DIwAR3SXjWxI0HeSSj0HdLyWoz09rIv3RWFYn9U_iDqTDVKkbgHxBXJYGWRMJI&h=AT2UewYERMeaWz_ZfKP1fqMiWXjK1tuiG4Hj77tNXmn2smiPoQ3yhY5DXcY_fPjzsqU-4hp4JwhILUbFGQKGd3Dqgp6fnIRUxj7W-TIf-3yk9gTDUi_R9KWemrqJxNzBzV1ZOsAn27d84SMJ-PU
https://l.facebook.com/l.php?u=https%3A%2F%2Fwww.wpr.org%2Fdnr-ignoring-its-own-water-pollution-rules-state-audit-finds%3Ffbclid%3DIwAR3RSsLx3MIXk6yUyA2u031S9jOzJ_7IG5cRBdBsZxd4YGILeup3u0R8cgI&h=AT0UqbflXoVTPiSQrwCYiDBCmrIsyxXI_bnMZlMU55SFM_dh52qU2iulD-Tr8KawHAA_pfDlX5B32V-i00I9lMldG-JCk0MzX5XDLp2Zpw2uyIC-Mbx0DZb5hFrRvqX8zujO1N40fkbcPIydGoY
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“A state audit has found Wisconsin's Department of Natural Resources been lax about 

monitoring large livestock farms and municipal and industrial wastewater treatment plants, 

in part because the agency doesn't have enough staff to investigate the potentially dangerous 

water runoff.

“A Legislative Audit Bureau report released Friday found the DNR didn't consistently follow 

its own policies when sending enforcement letters about violations. It found the DNR only 

sent notices for 33 of the 558 instances they should have over the past decade.”

DNR staffing vacancies rose again last year

“State job vacancies that have been linked to weak regulation of pollution began climbing 

again last year after falling from a 14-year high after Gov. Scott Walker took office.

“One in five state Department of Natural Resources positions was unfilled in July 2011, the 

highest vacancy rate in the 2002-2015 period covered by staffing data the DNR provided to 

the Wisconsin State Journal.”

AG says DNR went too far in protecting water

“State regulators can’t consider the cumulative effect that hundreds of high-capacity wells 

exert on lakes, streams and groundwater when deciding whether to approve new wells, under 

a formal opinion issued Tuesday by Attorney General Brad Schimel.

“Issued at the request of Republican lawmakers who complained about delays in state 

permits for wells that pump 100,000 gallons per day — typically large farms and food 

processors — Schimel’s opinion says a series of court rulings over the years had gradually 

expanded state authority to protect public waters.”

DNR, following AG's lead, narrows its review of high-capacity wells

“Wisconsin Republicans won an elusive victory Friday as the Department of Natural 

Resources quietly agreed to narrow its oversight of high-capacity wells that have been blamed 

for drying up rivers and shrinking lakes.

“Following guidance provided by state Attorney General Brad Schimel in an opinion issued 

May 10, the agency will no longer consider the cumulative impact of nearby wells on the 

aquifer or surface water when deciding whether to permit a well, and it will no longer impose 

monitoring requirements on well operators.”

Brad Schimel demotes head of DOJ environmental unit

https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fdnr-staffing-vacancies-rose-again-last-year%2Farticle_163e102b-e0c6-500d-979a-f6f58baa50e7.html%3Ffbclid%3DIwAR2PqSTVsUMvn8hms8-Fb3KjTleOSfBJvmK6RfgXSjfDNBXTMKf1wSAYK7Y&h=AT2_gWsqeV9L1iuC-jhlOb5NTaLy2RJuK_S4IR69j8uqLXIs3g-DAgwdTDxiwVxJavLDMGRXd_iU92uf4ia-EN4c7o2ymjo7OXN1_t4prvWgWbp74OS6TuLZ_O5I5T01GTTgu-pS_z0QGuDBV-0
https://l.facebook.com/l.php?u=https%3A%2F%2Fchippewa.com%2Fnews%2Fstate-and-regional%2Fag-says-dnr-went-too-far-in-protecting-water%2Farticle_fcf20c7d-8a25-52d8-9ab8-7f96374e41b4.html%3Ffbclid%3DIwAR2vMWmXO8I1A_y3XA8I1jV6f-hsOp8UmB7wAfNophh857fNkK9i32N67a4&h=AT0TXkNtkqEu66k6dkWB8Hw-cfqsCMgEbx_fCqxjISsqCsa6XfOAqUgV7IOSo2BzMnTAQzwcKrdixp8rfys6gbg4tAK2xmw2o0Abh5fJLMNEG8nrGWVpXYUESq7XRf8LpR8Jl-mpcSzvu99bOZc
https://l.facebook.com/l.php?u=https%3A%2F%2Fchippewa.com%2Fnews%2Fstate-and-regional%2Fdnr-following-ag-s-lead-narrows-its-review-of-high%2Farticle_93914ace-1ea9-51fb-98ab-8854220c5df1.html%3Ffbclid%3DIwAR0v9GWSAbuD9cOf7nlgWEvsM4Fc3b4Yn75P5hA0SlJFl3gr8xP0PeAoKfg&h=AT3gzxPZ3hDYop3K2eleEkbKy3KHBro2pLlGI_8NeyM7HfvqBGh2lOeActpo6xkfLhVdQmv_eZSALcFOJqXPOxRh8uIsDVxdyeEEX4a839ZQcvzfkH069SrrdGCuI6TS99tOVrPGy9IViMKTXUg
https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fbrad-schimel-demotes-head-of-doj-environmental-unit%2Farticle_a9a2f809-b94a-5a69-95c1-e3e5cd80cbf3.html%3Ffbclid%3DIwAR0qBq5YlVhkSpXdgfk_GOJLfcDfJIrytkNRc8RaMmdshFmD8lO1I0CkUbA&h=AT0TEGAPu573hUVP0Mb87UHzzjvtOtaH0u9oXuOmhFHZNkTYtheRgcb7DHOYfBUPdx2wNQXo9tUhbIgEm1AU_MYrvRIDC9gpK1sdBNrBaS0fdIXmdIGb7U3iRpqJNWhMl5M6zfIdEWF8PC8kb7c
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“Schimel, a Republican who took office in 2015, has faced criticism from conservationists and 

Democrats for his environmental stances and what they see as excessive partisanship. This 

year, he issued a formal opinion that had the effect of rolling back state powers to protect 

water from high-capacity wells.

“Meanwhile, the environmental protection unit’s staff this year shrunk to its smallest size in 

25 years, continuing a long-term trend as state regulators sought fewer fines from polluters.”

Environmental law unit shrinks some more under Brad Schimel

“The Wisconsin Department of Justice environmental protection unit has shrunk to its 

smallest size in 25 years as state environmental regulators seek fewer fines from polluters.

“Last year, total fines against polluters dropped to their lowest point since at least 1994, 

falling below $1 million for only the second time during that period, the data show.”

2017

More than half of Kewaunee County wells studied contain fecal microbes

“Up to 60 percent of sampled wells in a Kewaunee County study contained fecal microbes, 

many of which are capable of making people and calves sick, a new scientific study has found.

“The researchers cautioned that the percentage of wells with microbial contamination may be 

even higher than their data show, since the 131 targeted wells were sampled only once during 

the study period, from April 2016 to March 2017.”

One-Third Of Wisconsin CAFOs Operating Under Expired Permits

“Around a third of Wisconsin’s large-scale animal farms, known as concentrated animal 

feeding operations or CAFOs, are currently operating under expired permits, according to 

data from the Wisconsin Department of Natural Resources website. Many of the permits 

expired in 2016.

“Operating a farm with an expired permit is not an uncommon or illegal practice, but it is a 

source of frustration for farmers and residents concerned about oversight.”

Walker, Republicans consider eliminating state DNR

“Republicans have long criticized the DNR, saying its pollution and hunting regulations are 

too strict, making it difficult for businesses to expand and draining the fun from outdoor 

https://l.facebook.com/l.php?u=http%3A%2F%2Fhost.madison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fenvironmental-law-unit-shrinks-some-more-under-brad-schimel%2Farticle_044ad88c-bdb8-5ccc-a3ca-cc8132653b5b.html%3Ffbclid%3DIwAR0UNUhCmkB5hbri1RqUUqBYv2U3MDKs6kBY-1529cpeOGH0EYHdPZFDNUI&h=AT0aIVF_5sGX2vOKbr2nvhrar3a_JSXLTUh0TYm3PQvqPzLU4VUCOP1MUxxYlTcfsMMyROFrJ8sC1ZvN3t3Xh--M7X7ItdE_HtFYO-c7BBPEwzGVF1toiHmj6bIp-Y8BZjgtULqM3-7UQAeAFz0
https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fenvironmental-law-unit-shrinks-some-more-under-brad-schimel%2Farticle_044ad88c-bdb8-5ccc-a3ca-cc8132653b5b.html%3Ffbclid%3DIwAR2OSmYtpXBqwe8dRZgLHTyzatAxn7mZnt4lMyQ-MmcItgeHQNs_C2q8Eok&h=AT2Gfz-5YUaxkz1-dErsKEA-rTBuJE9ydO-wArw98oHTc-warWxLZAX5wQVcgTWuj1ZPnmbXgAUk9vi2oWIwqf6hj5GkApsPhp6tW69TisJuFJGhQNLCExJic5A4fQslAAhLPEisztHXtqEBAoA
https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fenvironment%2Fmore-than-half-of-kewaunee-county-wells-studied-contain-fecal%2Farticle_ee3f8803-4436-594b-b1d6-adbd10c45755.html%3Ffbclid%3DIwAR09zfUz5rMEgl76f440zHomNpDdOl9z3Y4JHuJRRX6cAirkiCRJDShxH6E&h=AT0ahgg6IhqhkoquilzJI4vFvwJFJJ3irKehnolgtpTej1-UJxSHDwuas-PonAQbWpvKMJ6-wxrv6mtcmtib9GRh1QVoaGTGD1F0BrQlt6E937Ex26Ku1MC-osJnnVSuIW9e6W2aOfNwLVo4j_g
https://l.facebook.com/l.php?u=https%3A%2F%2Fwww.wpr.org%2Fone-third-wisconsin-cafos-operating-under-expired-permits%3Ffbclid%3DIwAR1Y449rWons67BiFaXA6ubnK2farivW-Q4cSF10nDNJ2m3EM8Qc2Rood2w&h=AT0oCAvQeyFvXM5HE43OuvQi79OpiWA8XHnX8JdxKKx_q-wrINFwrW5Lnte1pofM6gYd5ojiQo7JryDyl4M0U8TSyed97ACKfbfipX2SNCiDuxpS450WbayvpeywKWBkTkND6_saQlqQlR7Ka1I
https://l.facebook.com/l.php?u=https%3A%2F%2Fchippewa.com%2Fap%2Fstate%2Fwalker-republicans-consider-eliminating-state-dnr%2Farticle_437f13ea-7bf4-5563-86b9-d838021ed153.html%3Ffbclid%3DIwAR3bzZei-kLl-siUh68AJDOz3Q1mfAGRziJ3vPlvMxtQhh2JPMQOtE-G4-M&h=AT2mURlTl5g85V-POaZ3rxO7VTgpEQdxXLIcZ3K-bXYXqxC4_kOs7OMNkrvPuD1fHEHUxljDGFqXTVPAFeDG4uL-iofMjpHCJWi3TZOfF3BOfX2K4xR08ovKdzqS-seapPmsV15rYTGtqJwV4-U
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sports. Walker’s three state budgets cut $59 million from the DNR and eliminated nearly 200 

positions, including half of its science researchers.

“The budgets also have scaled back the stewardship program and removed support for state 

parks, leaving them to survive on fees. That’s created a $1.4 million deficit in the parks 

account, and Walker’s now mulling raising access fees.

“In 2011 the U.S. Environmental Protection Agency cited 75 deficiencies in how the DNR 

handles water regulation. Two environmental groups sued the DNR in 2014 to force the 

agency to adopt federal air pollution standards that were published a year earlier. The agency 

finally adopted them late last year.

“This past June, state auditors found that the agency wasn’t following its own policies for 

policing pollution from large livestock farms and wastewater treatment plants.”

2018

Former dairy lobbyist now runs AG Brad Schimel's environmental protection unit

“Anna J. Wildeman worked as a Wisconsin Dairy Business Association lobbyist and 

represented dairy interests when they faced complaints about environmental damage from 

high-capacity wells and manure from 2007 through 2015.

“Manure and nutrients from dairy and other agricultural businesses are the state’s most 

widespread water pollution problem, and they have often been the target of state 

enforcement efforts the environmental protection unit handles.”

Business-backed law would put environmental regulations more firmly in Legislature's hands

“In Gov. Scott Walker’s final weeks in office, the state business lobby is trying to enact 

measures Republican lawmakers failed to pass previously that would place more authority 

for environmental protections under direct control of the Legislature.

“Critics said new legal standards for certain paperwork could within six months jeopardize 

programs that enhance fishing, hunting, natural areas and the quality of the state’s air and 

water. Meanwhile taxpayers would face costs for litigation and increased administrative 

activities, conservation groups said.”

Rural America’s Own Private Flint: Polluted Water Too Dangerous to Drink

https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fgovt-and-politics%2Fformer-dairy-lobbyist-now-runs-ag-brad-schimel-s-environmental%2Farticle_b9deefa5-a9ce-508e-89a6-66fd008e32f1.html%3Ffbclid%3DIwAR3fw77evxdCqc15K-0r945F8ZTj8OhnhIplpv0bQfkw15LfW5iegy2xbE0&h=AT01q7AErerAdkQizhdD4XhTjIjmanqt-beFrcpbO2Bua_88WNuLG-ORIzv2PYHl63T54UoUA_JsGf16ka0jT6oTB-BrAoGRJJNOKBTCTsp7r6v_nNtbZiH-XrkELi0QgO-oHXVfTFHzR9JsRmY
https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fgovt-and-politics%2Fbusiness-backed-law-would-put-environmental-regulations-more-firmly-in%2Farticle_1b4ace27-eac3-5a3d-aaec-c3091835a3d6.html%3Ffbclid%3DIwAR1FhCB9lQ1G7Vivur5uKIecHNgGiwdDRRiI5V-2vt-V2WV722lA5lyLDg8&h=AT2p_WEnOyF_UqLEmNpdb7qU-bDEhLFC-9gwp4iu7-IBWKJMoQPKgmV1KRcV6h9OSNwQgZR8KocokuSKrPrgWuqL93elua-FJwnB80XzRq2lKStjZK31FXyqv8cmmb8HrtczNd9dN6FO_b05ZCs
https://l.facebook.com/l.php?u=https%3A%2F%2Fwww.nytimes.com%2F2018%2F11%2F03%2Fus%2Fwater-contaminated-rural-america.html%3Ffbclid%3DIwAR2vsJx_k2an1joRWO9wAZTnsMNjBomCYv_U_WQDFbeCDEK5k76r6CJtLiA&h=AT0pTmzCUx6wVgAVvXI55T8YG2mKF8vwfsTu6bDHI73lrb9iHO3Ix7E9QPT9-jzVxBxwhEwbTWJbSMesYrKwzxhnvU7slZqA0M9vzcag9KapllLhOrBC4YpkUnvGGOpxKGRIGcQndRZmJqSuVGM
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“Rural communities call it their own, private Flint – a diffuse, creeping water crisis tied to 

industrial farms and slack regulations that for years has tainted thousands of residential 

wells across the Midwest and beyond.

“In Wisconsin and other Midwestern states where Republicans run the government, 

environmental groups say that politicians have cut budgets for environmental enforcement 

and inspections and weakened pollution rules.”

2019

Hazardous drinking water found in 42% of southwest Wisconsin wells

“The first systematic study of well water in southwest Wisconsin found bacterial and 

chemical contamination at rates as bad as — and possibly worse than — areas targeted by 

new state water protection rules.

“Some 42 percent of 301 randomly selected wells tested in Iowa, Grant and Lafayette 

counties exceed federal health standards for bacteria that can come from animal or human 

waste, or for a toxic fertilizer residue.

“Walker’s DNR declined to participate in the three-county study, said Scott Laeser, water 

program director for the nonprofit Clean Wisconsin, which helped coordinate funding. A 

DNR spokesman declined to comment.”

https://l.facebook.com/l.php?u=https%3A%2F%2Fmadison.com%2Fwsj%2Fnews%2Flocal%2Fgovt-and-politics%2Fhazardous-drinking-water-found-in-of-southwest-wisconsin-wells%2Farticle_e5eb6165-fc00-5bab-869b-95e6f0e2fe3e.html%3Ffbclid%3DIwAR2oQZclGQCLdLq3y8NzekpJAkg453IwaIkSm9KKW0_tbpW5aALKRDmF9R4&h=AT1LQ0Bn8iNOoZt9-nIrU9eyTWxjybH2e11NQI6mJKXHdGWdIdQXBb71z5mXNdhcT3Cb-Og2vj_aq6nDVQIgfzI7Nab2irlmSq_HJteFkJR-0gN1-1sNcdLUDpjXtbbNL9kqveyQtz3LIwfFJ8g




 
-----Original Message----- 
From: Woodsways Karen <woodsways@gmail.com>  
Sent: Monday, November 25, 2019 3:01 PM 
To: Nichols, Miranda (MPCA) <miranda.nichols@state.mn.us> 
Subject: Impaired waters 
 
 
Please speed up protection of the unimpaired waters. Like the wetlands and rivers targeted by 
Enbridge Line 3 expansion. There is a lot of clean water there. Please keep the hot and 
poisonous pipeline out.  Thankyou Karen heller Verndale MN. 56481 Let’s see a blue map of 
the unimpaired waters so we can be more careful around them.  
 



· GRA.NO PORTA:GE RESERVATION. TRIBAL COUNCIL 

Mirand~ Nichols (niiranda.nichols@ state.mn. us) 
. Minnesota Pollution Control Agency 
· 520 Lafayette R6ad North 

St. Paul, Minnesota 55155 . 

. January 14,2020 
. ( 

· ' 

' 

· Re: Minn~sota' s. 2020 Draft CI~an Water Act § 303( d) Imp~ired Waters List · 

· .. Dear M;~. Nichols; · · · 

.The· Grand Portage Band of Chippewa (the "Band1') hereby submits these comments in 
.. connection with· Minnesota's Draft 2020 303( d) Impaired Waters List (''Draft List"). Grand 
'Portage is a federally recognized Indian tribe, and in 1.996 assumed Treattnent-in:..tJ.l.e-same-· · 
manner-As-a-State ("TAS") .status under the Cleari Water Act for p:urposes of administering . 

·Water Quality Standards. We. have adopted and received federal approv·al for our water quality . 
standards,. and issue 401 certific.ations. · · · · 

The Draft List categorically and impi:opedy excludes all Minnesdta waters used for the · . . · · · 
. production of wild rice, despite the fact that they are protected by' a water quality st~dard .that . 
· has been in place since 1973. The Draft List includes an. explicit "Disclaimer" that states: · 

The 'Minnesota Pollution Control Agency (MPCA) h~ not finalized methods for 
identifying waters used for production of wild rice or for assessing impairment of 
waters based on the existing wild dee-related stand.ai:d. Consequently, the 2020 

·. 303(d}~paired Waters List does ,.notinclude any·watets assessed as impaired for . 
th~ sulfate wild rice standard. The MPCA continues to consider next steps. for the 
sulfate standard to protect wild rice. Go to· . 
https://www .pca.state.mn~us/wat:e):/prot:ect.ing-wild-rice-waters for more · 
information.1 · · · · 

The cited webpage is to MPCA' s Notice of Withdrawal of its failed Wild Rice Rule (dated A,pril . · 
. . . ' .. • . ' I . ' . . 

26, 2018). There 1s no new, pendmg rulemak:mg or other "next. steps" hsted .. MPCA has not . 
even attempted to provide a genuine faCtual or legal justification for excluding these waters from 

1. See https://www.pca.state.rrm.us/water/ntinnesotas-impaired~waters-list. . 

P .0 . Box 428 Grand Portage, Minnesot~ 55605 (218) 475-2277 or 475-2239. Fax: (218) 475-2284 .; 
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the Draft List.2 As discussed below, methods for identifying wild rice waters are well­
established, as are means of assessing impairments. This is a political decision that ignores the 
requirements of the Clean Water Act (''Act"), <md it is a continuation of this agency' s ongoing 
refusal to protect an irreplaceable resource. ' 

1. Grand Portage Background. 

Grand Portage is one of the six tribal governments of the Minnesota Chippewa Tribe. In 
northeastern Minnesota, throughout the entire Arrowhead Region, the Bois Forte, Fond du Lac, 
and Grand Portage Bands retain usufructuary rights in the lands and waters that were ceded to 
the United States under the 1854 Treaty of LaPointe.3 These rights were retained to ensure 
hunting, fishing, and gathering for subsistence, economic, cultural, medicinal, and spiritual needs 
could continue into perpetuity. In order to fully exercise these rights, abundant and unpolluted 
natural resources must be available, including water that meets tribal and state water quality 
standards. 

The state has a unique government-to-government relationship with all Minnesota tribes, and 
state agencies in Minnesota co-manage treaty resources with the Bands.4 Federal agencies have 
a legal responsibility to maintain all tribal, treaty-reserved naturai resources.5 

2. CW A Impaired Waters List Requirements. 

The purpose of identifying impaired waters under the Act is to prioritize impaired waters based. 
on the severity of the pollution and then calculate a Water Quality Based Effluent Limit 
("WQBEL") or Total Maximum Daily Load ("TMDL") to limit pollutants causing the 
impairments so that applicable water quality standards can be. attained.6 To achieve this 
requirement, calculations or predictions that indicate water quality standards ("WQS") 
designated and existing uses are not being achieved, waters for which water quality problems 

2 See 40 CFR 130.7(b)(6)(iii). 
3 10 Stat. 1109 (Sept. 30, 1854); see also Minnesota Department of Natural Resources ("MN 
DNR"), Laws and Treaties, at 
https://www.dnr.state.mn.us/aboutdnr/laws_treaties/index.htrnl. 

4 See, e.g., Exec. Order 19-24, "Affirming the Government to Government Relationship between 
the State of Minnesota and Minnesota Tribal Nations: Providing for Consultation, Coordination, 
and Cooperation" (Apr. 4, 2019). 
5 See, e.g., Exec. Order 13175-Consultation and Coordination With Indian Tribal Governments 
·(Nov. 6, 2000) (stating "the United States has recognized Indian tribes as domestic dependent 
nations under its protection .... ," there is a "trust relationship with Indian tribes," and 
"[a]gencies shall respect Indian tribal self-government and sovereignty, honor tribal treaty and 
other rights, and strive to meet the responsibilities that arise from the unique legal relationship 
between the Federal Government and Indian tribal governments:"). 
6 ' 33 U.S.C. § 1313(d); 40 C.P.R. §130.7(d)(1); 
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have been reported by the public or other agencies, and watersidentifiedby the state as impaired 
or threatened in a nonpoint assessm~nt must be identified on the Impaired Waters List.7 

3. Minnesota's Wild Rice Sulfate Standard. 

Since 1973, Minnesota Water Quality Standards ("MN WQS") have included a 10 milligrams 
per liter ("mg/1") limit on sulfate in waters used for the production of wild rice. 8 MN WQS 
deSignated use of Class 4 waters for the propagation and maintenance of natural stands of wild 

rice states "[t]he quality of these waters and the aquatic habitat necessary to support the 
propagation and maintenance of wild rice plant species must not be materially impaired or · 
degraded. If the standards in this part are exceeded in waters of the state that have the class 4 
designation, it is considered indicative of a polluted condition which is actually or potentially 
deleterious, harmful, detrimental, or injurious with respect to the designateduses."9 

The Band has made comments to the MPCA and US Environmental Protection Agency ("US 
EPA") regarding the exclusion of wild rice waters from the 2012, 2014, 2016, and 2018 impaired 

waters lists, but WQBELs or TMDLs for these waters have not been initiated. This is despite the 
fact that MPCA is required to consider the input gathered from tribal consultation in their 
decision-making processes, with the goal of achieving mutually beneficial solutions. 10 This 
exclusion is the result of sustained political pressure rather than reasoned decision making, and it 
violates the Act. 

In 2011, the US EPA provided written comments to the MPCA stating that the wild rice sulfate 
standard must be enforced under the Act. The mining industry at the same time lobbied for · 
legislation to repeal or substantially diminish the State' s limit on sulfate pollution in wild rice 
waters. In contravention of the Act, the Minnesota Legislature passed a 2011 Session 
Law allocating money for research and setting up an advisory committee overseen by the MPCA 
in an attempt to create a basis to weaken or l'epeal Minnesota's wild rice sulfate standard. 

Then, in 2012, US EPA approved MPCA's 2012list of impaired waters because ofMPCA 
assurances that the 20141ist would include impaired wild rice waters. But in 2014, MPCA staff 
stated that they did not know how to assess whether wild rice waters were impaired and would 
soon develop assessment methodologies. Until those methods were developed, wild rice waters 
would not be included in the 303(d) list. 

7 40 C.F.R. § 130.7(b)(5). 
8 Minn. R. 7050.0224, subp. 2. 
9 Minn. R. 7050 .. 0224, subp. 1 (emphasis added) . . 
w · See, e.g., Exec. Order 19-24. 
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. In 2015, the Minnesota Legislature passed a Session Law forbidding MPCA to include wild rice 
watersin the 303(d) list, which the Legislature updated again in 2016 and 2017. 11 The rule 
provided that: 

(a) U'ntil the conimissioner of the Pollution Control Agency amends rules refining 
the wild rice water quality standard in. Minnesota Rules, part 7050.0224, subpart 
2, to consider all independent research and publicly funded research and to 
include criteria for identifying waters and a list of waters subject to the standard, 
implementation of the wild rice' water quality standard in Minnesota Rules, part 
7050.0224, subpart 2, shall be limited to the following, unless the permittee 
requests additional conditions: 

(2) the agency shall not list waters containing natural beds of wild rice as 
impaired for sulfate under section 303(d) of the federal Clean Water Act, 
United States Code, title 33, section 1313, until the rulemaking described 
in this paragraph takes effect. 12 . 

Thereafter, MPCA engaged in rulemaking to repeal the 10 mg/L sulfate standard for the 
protection for wild rice and replace it with equation-based criteria. 13 On January 9, 2018, an 
Administrative Law Judge ("ALJ"), with later concurrence from the Chief AU, disapproved the 
proposal because it: 

• failed to meet the definition of a rule; 
• · failed to consider the proposed rule's burden on Native American communities; 
• failed to address the potential conflict between the 10 milligrams per liter standard that 

both Grand Portage and Fond du Lac have adopted; 
• failed to protect public health and welfare by not considering effects related to increased 

mercury methylation; 
• failed to protect downstream waters from degradation; 
• . failed to demonstrate the proposed rule would protect wild rice; and 
• failed to identify all waters previously identified as wild rice waters by the Minnesota 

Department of Natural Resources ( "MN DNR ") and Minnesota Indian Tribes. 14 

Instead of revising the proposed rule, MPCA withdrew it and has made no new proposal. 
Therefore, the 10 mg/1 sulfate standard for waters used for the production ofwild rice is still the 
1~. . . 

11 2015 Minn. LawsPt Spec. Sess. ch. 4, Art. 4, § 136; 2017 Minn. Laws ch. 93, Art. 2, § 149. 
12 ld.' 
13 Available at https://www.pca.state.mn.us/sites/default/files/wq-rule4-15mm.pdf. 
14 !d. at 68-69. 
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4; Identification of Specific, Impaired Wild Rice Waters. 

As reflected in the ALJ' s decision, MPCA is very familiar with the lists of wild rice waters in 
Minnesota, including those that are impaired, given the extensive records of the DNR, the Bands, 

. . I 

an~ its own files. US EPA Region 5 is also acutely aware of impaired wild rice waters in 
Minnesota for the same reasons. US EPA is obligated to erisure that MPCA complies with the 

· Act's impaired waters provisions, or commence its own TMDL process. 15 

Methods for identifying wild rice waters are well-established, as are means of assessing 
impairments-in fact, it is possible to evaluate many such waters based upon public data. 
Therefore, MPCA's claim that it cannot assemble such information because it "has not finalized 
methods for identifying waters used for production of wild ric~ or forassessing.impairment of 
waters based on the existing wild rice-related standard" is simply false. Wild rice waters can be 
identified using the MN DNR's public GIS website, and the sulfate data collected and mapped 
by the MPCA itself can be overlaid to determine impairments. 

By simply cross-referencing these records, out of more than 515 wild rice waters that have been 
identified just in the 1854 Ceded Territory, Tribal staff have identified three lakes and five 
stream segments that are impaired due to high concentrations of sulfate. These lakes and streams · 
are listed below in Table 1. 

Table 1. Impaired Wild Rice Waters in the 1854 Ceded Territory 

Waterbody MPCA Measured Average Sulfate 
Concentrations (mg/1) 

Birch Lake 110 
Embarrass River 71.2 
Little Sandy Lake 254.6 
Partridge River 264.3 
Pike River 110 
Sand River 116.8 
Sandy Lake 132.3 
Second Creek 628.5 

----- -

Sulfate data was provided by MPCA, and overlaid on wild rice lakes and stream segments 
identified by the MN DNR Wildlife feature class downloaded from the MN Geospatial 
Commons https://gisdata.mn.gov/dataset/biota-wild-rice-Iakes-dm;-wld , and wild rice survey 
data from the 1854 Treaty Authority. The data points on the map only depict those monitoring 
points that have median sulfate concentrations that range from seven to sixty-three times more 
than the 10 mg/L sulfate standard. Therefore, the map and table presented in these comments 

15 Alaska Ctr.for the Env't v. Reilly, 796 F. Supp. 1374, 1381 (W. D. Wa.1992), aff'd as Alaska 
Ctr. for the Env't v. Browner, 20 F3d 981 (9th Cir. 1994). 
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should not be considered an exhaustive list of impaired wild rice waters within the 1854 Ceded 
Territory, or the state. 

' 

Impaired Wild Rice Waters in the 1854 Ceded Territory 
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Additionally, the MN DNRand Bands' lists demonstrate where wild rice is an existing use,16 

and MPCA itself has maintained sulfate concentration data on many such waters. If the sulfate 
standard is exceeded, the MPCA, according to its own WQS, must include those waters on the 
303(d) list and develop a TMDL or WQBEL as required by the Act. · 

State and federal regulatory agencies plainly have the ability to identify water quality 
impairments in wild rice waters throughout the state. The impaired waters identified here must 
be included on the Draft List before it is sent to US EPA for approval, along with all impaired 
wild rice waters. Thank you for the opportunity to provide comments. · 

Sincerely, 

Beth Drost 
Grand Portage Chairwoman 

c: Barbara Wester, US EPA Region 5, Office of Regional Counsel 
Tom Short; US EPA Region 5, Water Division Acting Director 
Alan Walts, US EPA Region 5, Office of International and Tribal Affairs 

16 Minnesota Department of Natural Resources, Natural Wild Rice in Minnesota: A wild rice . 
study document submitted to the Minnesota Legislature by the Minnesota Department of Natural 
Resources" (Feb. 15, 2008), available at 
http://files.dnr.state.mn.us/fish wiJdlife/wildlife/shallowlakes/natural :-wild-rice-in -rriinnesota.pdf 

















































 
 

January 14, 2020 

VIA E-MAIL ONLY 

Miranda Nichols 

Minnesota Pollution Control Agency 

520 Lafayette Road North 

Saint Paul, MN 55155-4194 

 

RE: Comments – 2020 Impaired Waters List 

 

Dear Ms. Nichols: 

 

I am writing on behalf of the Coalition of Greater Minnesota Cities (“CGMC”), an organization 

of 100 cities across the state, to comment on the 2020 Impaired Waters List. Our member cities 

play an important stewardship role in protecting Minnesota’s waters through their wastewater, 

stormwater and drinking water facilities, and stand to be impacted by the Minnesota Pollution 

Control Agency’s (“MPCA” or “Agency”) determinations in this list and the accompanying 

Guidance Manual.   

 

We have an overarching concern with the Agency’s continued use of five-day biochemical oxygen 

demand (“BOD5”) and dissolved oxygen (“DO”) flux as a basis for indication of nutrient 

impairment in surface waters.  Significant new evidence has come to light since the MPCA 

formally adopted the River Eutrophication Standards (“RES”) on June 24, 2014, that demonstrates 

neither BOD5 nor DO flux are reliable indicators of nutrient impairment.  However, this is the 

basis currently being used by the Agency in the evaluation and listing of waters in the 2020 

Impaired Waters process.1  

 

In a memorandum published on November 19, 2014 by the Standard Methods joint editorial board, 

the experts responsible for the development and use of the BOD5 test incorporated by MPCA into 

the RES, confirmed that it is improper to use BOD5 as an impairment response criterion for 

nutrients. Furthermore, MPCA’s own Guidance Manual from 2016 acknowledges that BOD5 and 

DO flux should not be used as nutrient impairment indicator unless it was tied to chlorophyll-a.2 

In response to comments dated December 1, 2016, MPCA stated that the  technical support 

 
1 See Guidance Manual for Assessing the Quality of Minnesota Surface Waters for Determination of Impairment: 

305(b) Report and 303(d) List, 2020 Assessment and Listing Cycle, Minnesota Pollution Control Agency, 22-24, 67-

72 (Oct. 2019), available at https://www.pca.state.mn.us/sites/default/files/wq-iw1-04k.pdf.  
2 Guidance Manual for Assessing the Quality of Minnesota Surface Waters for Determination of Impairment: 305(b) 

Report and 303(d) List, 2020 Assessment and Listing Cycle, Minnesota Pollution Control Agency, 22 (July 2016) 

(attached). 

https://www.pca.state.mn.us/sites/default/files/wq-iw1-04k.pdf
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document used to develop the RES “speaks to the intended linkage of biochemical oxygen demand 

and diel DO flux to sestonic algae.”3   

 

The CGMC maintains its objection to the use of BOD5 and DO flux as indicators of impairment.  

As currently articulated in the most recent agency Guidance,4 the use of these parameters as 

impairment indicators results in additional waters being added to the list erroneously, and by 

extension, results in the expenditure of already scarce public resources amounting to no gain in 

environmental protection.    

 

We thank the Agency for the opportunity to submit comments in this matter.  If you have any 

questions about the CGMC or our concerns on this matter, please contact me at 

anelsen@willmarmn.gov or 320-979-4927. To coordinate a discussion with our group about these 

issues, please contact CGMC’s attorney for this matter, Elizabeth Wefel, at 651-259-1924 or 

eawefel@flaherty-hood.com. 

 

 

  Sincerely, 

 

Audrey Nelsen, Willmar City Councilor 

President, Coalition of Greater Minnesota Cities 

 

 
3 Minnesota Pollution Control Agency Responses to the 2016 Draft Impaired Waters List Public Notice Comments, 

11 (Dec. 1, 2016) (attached).  
4 See Guidance Manual for Assessing the Quality of Minnesota Surface Waters for Determination of Impairment: 

305(b) Report and 303(d) List, 2020 Assessment and Listing Cycle, Minnesota Pollution Control Agency, 22-24 (Oct. 

2019), available at https://www.pca.state.mn.us/sites/default/files/wq-iw1-04k.pdf.  

mailto:anelsen@willmarmn.gov
tel:320-979-4927
mailto:eawefel@flaherty-hood.com
https://www.pca.state.mn.us/sites/default/files/wq-iw1-04k.pdf


 

        January 14, 2020 

Ms. Miranda Nichols 
Minnesota Pollution Control Agency 
520 Lafayette Road North 
St. Paul, Minnesota 55155 
 
Dear Ms. Nichols: 
 

The Great Lakes Indian Fish and Wildlife Commission (GLIFWC) is aware that the Minnesota 
Pollution Control Agency (PCA) is accepting comments on its draft 2020 Impaired Waters List (also 
known as the 303(d) list). These comments are submitted by GLIFWC’s policy staff, and should not be 
construed as precluding comments by its member Tribes individually. 

 
As you may know, GLIFWC is an intertribal natural resource agency exercising delegated 

authority from 11 federally recognized Indian tribes in Michigan, Minnesota, and Wisconsin.  These 
tribes retain reserved hunting, fishing, and gathering rights in territories ceded to the United States in 
various treaties, rights that have been reaffirmed by federal courts, including the US Supreme Court.  
The ceded territories extend over portions of Minnesota, Wisconsin, and Michigan. 
 
 The primary concern with the State’s draft list is that it explicitly excludes wild rice waters that 
do not meet the current sulfate water quality standard for wild rice waters. Despite the fact that new 
methods of identifying wild rice waters have not been finalized, a set of wild rice waters have long been 
identified by the DNR and the 1854 Treaty Authority. The lack of a revised Wild Rice Rule is not an 
excuse to exclude identified rice waters that are well known to be important areas of wild rice 
production and to be impaired due to sulfate contamination. 
 
 An exhaustive analysis of this issue is contained in a comment letter from the Minnesota 
Chippewa Tribe. That letter recounts the history of this issue and identifies a small number of waters 
that are very clearly impaired. As that letter suggests, the waters identified are likely a small subset of 
the full list of impaired waters, but it demonstrates that there are ways to identify at least some of the 
waters that should not be ignored simply because a new rule is not yet in place. 
  



 
 
 
Ms. Miranda Nichols 
January 14, 2020 
Page 2 
 
 
 The PCA cannot hide behind its failed new wild rice rule and thereby compound its failure to 
protect wild rice by excluding it from the 303(d) list. Wild rice waters impaired by sulfate must be 
included. 
 
        Sincerely, 
 
 
 
        Michael J. Isham, Jr. 
        Executive Administrator 
         
 
 
 

rwilmer
MJI



From: Thiel, Casey - NRCS-CD, North Branch, MN <casey.thiel@mn.nacdnet.net>  
Sent: Tuesday, January 14, 2020 3:24 PM 
To: Nichols, Miranda (MPCA) <miranda.nichols@state.mn.us> 
Cc: Anderson, Pam (MPCA) <pam.anderson@state.mn.us>; Engel, Lee (MPCA) <lee.engel@state.mn.us>; 
Alms, Eric (MPCA) <eric.alms@state.mn.us> 
Subject: Delisting Review for 2020 Impaired Waters List 
 
Miranda -  May I request a delisting review as part of draft 2020 Impaired Waters List comment 
period?  I am interested in South Center and North Center Lakes.  
 
Data collected in 2016 (1 of the 2 sites on North Center), 2017, 2018, and 2019 and submitted to MPCA 
indicate these lakes are meeting eutrophication standards.  
 
2019 Data appears to meet all 3 parameters at all 3 monitoring locations. 
 
Please let me know if further information is needed to complete this request. 
 
Thank you, 
Casey Thiel 
 
 

Casey Thiel 
Water Resource Specialist | Chisago SWCD 
38814 Third Avenue  North Branch, MN 55056 
651/674-2333 | casey.thiel@mn.nacdnet.net 
www.chisagoswcd.org  
 

mailto:casey.thiel@mn.nacdnet.net
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.chisagoswcd.org%2F&data=02%7C01%7Cmiranda.nichols%40state.mn.us%7C4dfd9d7744634fd1c46c08d799381d1a%7Ceb14b04624c445198f26b89c2159828c%7C0%7C0%7C637146338595535284&sdata=pkEvBPaENcBffaEPMxXBFhpRycV81nOFB9i1DmdOiiA%3D&reserved=0


Fond du Lac Band of Lake Superior Chippewa 
Resource Management Division  
 
 
1720 Big Lake Rd 
Cloquet, MN 55720 
Phone (218)878-7101 
Fax (218)878-7130 
 

Administration 
Conservation 
Enforcement 
Environmental 
Forestry 
Fisheries 
Natural Resources 
Wildlife 

 
Miranda Nichols 
miranda.nichols@state.mn.us 
Minnesota Pollution Control Agency 
520 Lafayette Rd N 
St. Paul, MN 55155       January 14, 2020 

 
Re: Minnesota’s Draft 2020 303(d) List of Impaired Waters 

 
Ms. Nichols: 

 
The Fond du Lac Band of Lake Superior Chippewa (the Band) appreciates this 
opportunity to review and comment on the Minnesota Pollution Control Agency’s 
(MPCA) 2020 draft Impaired Waters List. As we have consistently commented in 
past biennial assessments since 2012, the Band is very interested in not only the 
identification of impairments through monitoring and assessment, but also the full 
restoration of all applicable Clean Water Act and Minnesota Rules beneficial uses. 
Given our status as a federally recognized Indian tribe, with delegated authorities 
under the Clean Water Act (CWA) for waters of the Reservation, and the off-
reservation retained hunting, fishing and gathering rights secured through the 1854 
Treaty of LaPointe1, we reiterate our longstanding concerns for the number of 
waters in the state with unaddressed impairments for mercury in water and fish, 
and the continuing failure of the MPCA to fulfill its obligations under the CWA to list 
impairments for wild rice waters and undertake the necessary restorative actions.  

 
Significant progress has been made by most mercury-emitting sectors under the 
2007 statewide mercury TMDL and the 2008 TMDL Implementation Plan, towards 
meeting the mercury emissions reductions goals that are to be achieved by 2025. 
However, many waterbodies that the Band relies upon for fish as part of a 
traditional subsistence diet, including the St. Louis River and its tributaries, will still 
not meet safe unrestricted fish consumption levels under the statewide TMDL.  
Waterbodies and river reaches in this watershed that have already been listed as 
impaired for mercury were scheduled for TMDLs to be completed by 2019, but 
clearly MPCA did not met that deadline after having withdrawn from a multi-agency 
toxics TMDL study in 2013.  Other watershed reaches first identified in the 2016 
Impaired Waters List (Partridge River, Cloquet River, West Two River, East Two 
River, Swan River) are not scheduled for TMDL completion until 2029. The proposed 
timeline for addressing these mercury impairments is unacceptably prolonged, as 
human health and wildlife effects are clearly at imminent risk. More specifically, the 
MPCA doesn’t appear to have a plan for addressing these mercury impairments. 

                                                      
1Treaty with the Chippewa, 1854, 10 Stat. 1109, in Charles J. Kappler, ed., Indian Affairs: 
Laws and Treaties, Vol. II (Washington: Government Printing Office, 1904), available on-line 
at: http:ljdigital.librarv.okstate.edu/kappler/Vol2/treaties/chi0648.htm  

mailto:miranda.nichols@state.mn.us
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Although the Embarrass River and Whiteface River, listed in the 2016 Appendix A, will  
apparently meet mercury standards under the approved statewide TMDL, the Band 
remains highly skeptical of this prediction until actual mercury emission reductions  
from regional sources are documented. And by far the largest regional mercury sources in 
northeastern Minnesota are the taconite facilities. 
 
Through our active participation in the Mercury TMDL Implementation Work Group, the 
Band is well aware of the sector-specific mercury reduction requirements that must occur 
in order to achieve the overall statewide mercury emissions goal of 793 lbs/year. The 
taconite sector was required to submit their facility-specific mercury emissions reduction 
plans at the end of 2018, and MPCA has had their reduction plans in-house for review for 
over a year. The Band has also been reviewing those plans, and while not surprised, we are 
disappointed to see that most of the facilities informed the agency that they would not be 
able to meet their reduction targets because of the complexity and expense of mercury 
capture technology – despite more than ten years of research and pilot testing of 
technologies that were largely funded through state and federal dollars. Once again, this 
industry appears to be telling the MPCA which environmental regulations and controls it is 
willing (or not) to abide by. There should be no “social license to operate” associated with 
any company or industry that is not taking care of the environment and is in fact working 
specifically to weaken the regulations that apply to their operations.  
 
Mercury in fish tissue and mercury in water column continue to be far and away the 
greatest proportion of impairments in the state’s inventory of impaired waters. MPCA 
needs to provide the public with their clear strategy for ensuring that both the statewide 
mercury TMDL reduction goals are met, and the remaining mercury-impaired waters 
(waters with concentrations greater than 0.572 mg/kg are added to the TMDL List and not 
Appendix A) have expedited TMDL studies and implementation plans. At this point, the 
Band is discouraged to hear, time and again, from MPCA staff who are coordinating the 
state’s Watershed Restoration and Protection Strategies (WRAPS) program that mercury 
impairments are not being prioritized. This is fundamentally unacceptable. 
 
Once again, the Band specifically urges the MPCA to resume, with the state, federal and 
tribal partners, a comprehensive St. Louis River watershed-wide mercury TMDL study that 
will lead to restoration of all the mercury-impaired reaches and tributaries through 
whatever regulatory and non-regulatory means necessary to reduce mercury methylation 
and bioaccumulation in fish. The Band is, as always, a willing partner in this effort. The 
agency’s response to this same recommendation in our comments on the draft 2018 
Impaired Waters List is not adequate or responsive to the full picture: 
 
“The MPCA is concerned about the levels of mercury in the St. Louis River. Although 
significant mercury emission and discharge reductions that benefit all waters are being 
made under the existing statewide TMDL and water quality standard, the St. Louis River is 
one of the 10% of state waters where the mercury problem will not be fully solved by the  
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statewide TMDL. In these waters, mercury is more available to the food chain, resulting in 
higher levels of mercury in fish tissue. In 2013, the MPCA identified the need for further 
research into mercury loading, mercury methylation, and bioaccumulation of mercury in 
fish tissue. This information is needed to fully understand the situation in the St. Louis River,  
and therefore to complete and implement a scientifically sound mercury TMDL for the River. 
Data collection and funding for MPCA’s mercury-in-rivers research project ended June 30, 
2017; however, analysis and interpretation of the chemical and biological data are 
continuing among MPCA staff and the academic collaborators on the project. A specific 
completion date has not been established. The MPCA plans to resume the St Louis River 
mercury TMDL process once this additional research is completed. MPCA continues to work 
with the partners in the St. Louis River TMDL effort to gather and share information in 
preparation for a future TMDL. We appreciate your willingness to re-engage with us at that 
time.” 
 
The agency cannot simply dismiss the urgent need to address this fundamental deficiency 
by referring to an endless and non-systematic series of data collection efforts. It is 
somewhat disingenuous to refer to the mercury-in-rivers project, under which data 
collection concluded in 2017 but “analysis and interpretation” is still ongoing, as the trigger 
for resuming the St. Louis River TMDL process.  The MPCA withdrew from the multi-agency 
cooperative TMDL process seven years ago, claiming that there was insufficient data or 
appropriate modeling methodology available and “committing” to filling those gaps. The 
Band and other cooperative agencies, along with a number of respected mercury 
researchers, recognize that there is substantially more mercury data and knowledge of the 
St. Louis River watershed than virtually anywhere else in the state, and it is time to 
systematically focus our efforts on restoring this mercury impaired watershed.  

 
The second major issue that the Band highlights in our comments on the draft 2020 
Impaired Waters List is the continued failure of MPCA to list wild rice waters that are 
known to be impaired (i.e., not meeting the state’s federally approved sulfate criterion). 
This omission is not inadvertent, it is a chronic deficiency in the state’s listing process. The 
Band first identified this deficiency in our comments on the 2012 draft 303(d) list, and has 
continued to do so in each of our biennial comment letters on the state’s draft impaired 
waters lists. For example, our comments submitted on the draft 2016 list included: 
 
“The Disclaimer published in the 2016 Impaired Waters List regarding MPCA’s failure to 
establish an assessment methodology for wild rice waters does not in any way absolve the  
agency of its obligations under the CWA. The state made a commitment after the 2012 
Impaired Waters List to expedite an assessment methodology for wild rice waters in time  
for drafting the 2014 Impaired Waters List, in response to numerous comments on this 
missing element. EPA supported that commitment in their decision document on the 2012 
Impaired Waters List.”  
 
But the draft 2014 impaired waters list also failed to list any impairments for wild rice 
waters, despite the agency’s initial development of an assessment methodology and  
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preliminary list of wild rice impairments in August 2013.  EPA initially deferred approval of 
the agency’s 2014 Impaired Waters List until the MPCA submitted an addendum of wild 
rice impaired waterbodies. Although the Band is fully aware of legislation passed by the 
Minnesota Legislature in 2015 prohibiting the agency from listing wild rice impaired waters  
under CWA Section 303(d), that legislation, unfortunately, is in direct conflict with the 
Clean Water Act.    
 
In the MPCA responses to comments on the 2018 Impaired Waters List, the agency 
responded to our call for listing impaired wild rice waters as follows: 
 
“The MPCA is continuing to evaluate all available options following the January 9, 2018 
Administrative Law Judge report pertaining to the proposed revisions to the wild rice sulfate 
standard. MPCA intends to proceed with the rule revision process, as prescribed by 
Minnesota state law, for updating the wild rice-related standard. Once the standard 
revision rulemaking is complete, MPCA staff will work on methods for assessment of waters 
for the wild rice sulfate standard. MPCA is committed to assessing wild rice waters once this 
process is complete.” 
 
This response signals to the Band and to the public that MPCA does not intend to 
implement the existing water quality standards, in contravention of the agency’s delegated 
authorities under the CWA. The 2020 draft list not only maintains but also underscores this 
deficiency, and categorically excludes assessment of all Minnesota waters used for the 
production of wild rice, despite the fact that they are protected by a water quality standard 
that has been in place since it was approved in 1973.  The 2020 Draft List includes an 
explicit “Disclaimer” that states: 
 
“The Minnesota Pollution Control Agency (MPCA) has not finalized methods for 
identifying waters used for production of wild rice or for assessing impairment of 
waters based on the existing wild rice-related standard. Consequently, the 2020 
303(d) Impaired Waters List does not include any waters assessed as impaired for 
the sulfate wild rice standard. The MPCA continues to consider next steps for the 
sulfate standard to protect wild rice. Go to 
https://www.pca.state.mn.us/water/protecting-wild-rice-waters for more 
information.2” 
 
The cited webpage links to MPCA’s Notice of Withdrawal of its failed Wild Rice Rule (dated 
April 26, 2018), but no proposed or pending rulemaking or other “next steps” are 
identified. The agency does not even attempt to provide a factual or legal justification for 
excluding these waters from the Draft List.3  The Band and other Minnesota tribes and 
tribal agencies have repeatedly shared our approach for identifying wild rice waters and 
standardized methodology for assessing impairments.  This exclusion of impaired wild rice 
waters is plainly a political decision that ignores the requirements of the Clean Water Act  

                                                      
2  See https://www.pca.state.mn.us/water/minnesotas-impaired-waters-list.  
3  See 40 CFR 130.7(b)(6)(iii).   

https://www.pca.state.mn.us/water/protecting-wild-rice-waters
https://www.pca.state.mn.us/water/minnesotas-impaired-waters-list
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and Minnesota Rules, and it is a continuation of this agency’s ongoing failure to protect an 
irreplaceable resource.  
 
The Minnesota Department of Natural Resources and Minnesota tribal/tribal agency staff 
have developed and updated lists of state waters where wild rice is an existing use.4,5 The  
MPCA has collected quality-assured sulfate data across the state through routine 
monitoring.  By simply cross-referencing these records, tribal staff were able to identify 
three lakes and five stream segments within the 1854 Ceded Territory that are impaired for 
sulfate. Those waterbodies are listed below in Table 1. 
 

Table 1.  Impaired Wild Rice Waters in the 1854 Ceded Territory 
             

Waterbody MPCA Measured Average Sulfate Concentrations (mg/l) 

Birch Lake 110 

Embarrass River  71.2 

Little Sandy Lake 254.6 

Partridge River 264.3 

Pike River 110 

Sand River 116.8 

Sandy Lake 132.3 

Second Creek 628.5 

 
 
This simple desktop assessment exercise (provided by Grand Portage Band staff) only 
identifies those known wild rice waterbodies where median sulfate concentrations range 
from seven to sixty-three times greater than the applicable 10 mg/L sulfate criterion. 
Consequently, while this proposed list of impaired wild rice waters is not exhaustive for 
either the state or the 1854 Ceded Territory, it does represent a set of waters where wild 
rice is clearly an existing use, and the state’s federally approved sulfate standard is clearly 
and consistently exceeded. The MPCA is required to consider information provided through 
tribal consultation in their decision-making process, with the goal of achieving mutually  

                                                      
4 Minnesota Department of Natural Resources, Natural Wild Rice in Minnesota: A wild rice study 
document submitted to the Minnesota Legislature by the Minnesota Department of Natural 
Resources” (Feb. 15, 2008), available at 
http://files.dnr.state.mn.us/fish_wildlife/wildlife/shallowlakes/natural-wild-rice-in-minnesota.pdf 
5 http://www.1854treatyauthority.org/wild-rice/wild-rice-survey.html  

http://files.dnr.state.mn.us/fish_wildlife/wildlife/shallowlakes/natural-wild-rice-in-minnesota.pdf
http://www.1854treatyauthority.org/wild-rice/wild-rice-survey.html
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beneficial solutions.6 The Band maintains that these waters must be included on the state’s 
Impaired Waters List, and the MPCA must develop a TMDL or establish water quality based  
effluent limits where necessary. Until any revised wild rice rules are approved by USEPA, 
the existing approved rules must be implemented. Further, the USEPA is obligated to 
ensure that MPCA complies with the Clean Water Act’s impaired waters provisions, or 
commence its own TMDL process7.  
 
The Fond du Lac Band, along with other Minnesota tribes and intertribal agencies, has 
persistently elevated our concerns for the protection and restoration of wild rice across our 
reservations, ceded territories and traditionally harvested waters directly to the agency for 
decades.  Further, since at least 2005, we have called attention to the MPCA’s failure to 
implement and enforce their existing, federally-approved wild rice sulfate criterion in water 
quality permits. We have urged the agency to work with the Minnesota DNR to collect the 
data necessary to verify wild rice waters, and to develop metrics for reporting and 
assessing the condition of wild rice waters. We have provided water quality data and 
documentation of wild rice waters across our ceded territories, supported the 
development of and implemented a standardized method for surveying wild rice stand 
density and estimating annual biomass, and actively engaged in consultation with both 
state agencies on how best to manage, protect and restore wild rice. And yet, in 2020, the 
MPCA still has not invested the time, effort and resources necessary to adequately 
monitor, assess, and protect wild rice through its various CWA authorities: permitting, 
enforcement of water quality standards, identification and restoration of impairments. It is 
long past time for the agency to address these deficiencies, and an appropriate first step 
would be to recognize impaired wild rice waters through the CWA 303(d) listing process 
and take the necessary actions to restore this beneficial use. 
 
Sincerely, 

 

                       
 

Nancy Schuldt, Water Projects Coordinator 
Fond du Lac Environmental Program 

  
 

Cc:  Tom Short, USEPA Region 5 
Alan Walts, USEPA Region 5 
Paul Proto, USEPA Region 5 
David Pfeifer, USEPA Region 5 
Barbara Wester, USEPA Region 5 

                                                      
6 See, e.g., Exec. Order 19-24. 
7 Alaska Ctr. for the Env't v. Reilly, 796 F. Supp. 1374, 1381 (W. D. Wa.1992), aff’d as Alaska Ctr. for 
the Env’t v. Browner, 20 F 3d 981 (9th Cir. 1994). 



 

 

 

January 14, 2020 

 

VIA E-MAIL ONLY 

Miranda Nichols 

Minnesota Pollution Control Agency 

520 Lafayette Road 

St. Paul, MN 55155 

Miranda.Nichols@state.mn.us 

 

Re: Comments from the City of Osakis on the Draft 2020 Impaired Waters List 

 

Dear Ms. Nichols:  

 

Please accept the attached technical comments on the Draft 2020 Impaired Waters List from Hall 

& Associates on behalf of the City of Osakis.  

 

The City of Osakis (“the City”) appreciates the Minnesota Pollution Control Agency’s (“MPCA”) 

efforts to work with the City to approve our sampling plan, collect and analyze new data, and to 

de-list Faille Lake. We support MPCA’s de-listing decision for Faille Lake in the manner 

consistent with the attached comments.  

 

The City remains committed to operating its wastewater treatment facility to limit phosphorus 

loading to Faille Lake consistent with past efforts and additionally, to implementing a voluntary 

offset program that will ensure protection of Faille Lake and all other downstream waters. 

 

Thank you for consideration of our comments. The City looks forward to continuing to work with 

MPCA on issues associated with water quality in Faille Lake and Lake Osakis. Should you have 

any questions or require additional information, please do not hesitate to contact me at (651) 225-

8840 or via email and dmmarx@flaherty-hood.com. 

 

Thank you.  

 

Very truly yours,  

 

 

 

Daniel M. Marx,  

Attorney for the City of Osakis 

 

cc.  Mayor Keith Emerson, City of Osakis 

 William T. Hall, Hall & Associates 

 

 

 

mailto:Miranda.Nichols@state.mn.us
mailto:dmmarx@flaherty-hood.com
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Comments on Draft 2020 Impaired Waters List (wq-iw1-65) 

The draft 2020 Impaired Waters List for the state of Minnesota includes the proposed de-listing 

of Faille Lake (AUID 77-0195-00) for Aquatic Life/Recreation due to nutrients. The reason 

provided for the proposed de-listing is that the applicable water quality standards have been 

attained due to restoration activities. Background information on MPCA’s proposal to remove 

Faille Lake from the 303(d) Impaired Waters List was included in a September 12, 2019 

memorandum from Pam Anderson to Miranda Nichols. The City of Osakis provides the 

following comments on the proposed de-listing. In summary, while we certainly agree that the 

system should be delisted since it clearly meets applicable nutrient criteria, we do not agree that 

this occurred due to “restoration activities” nor does the administrative record support this 

position. It is apparent that the original listing was based on incomplete and erroneous data.  

Therefore, we would ask that this conclusion contained in the delisting justification be revised to 

indicate that the original impairment listing was in error.   

• Faille Lake Should be De-Listed 

As discussed in the memorandum from MPCA (Pam Anderson), the de-listing request was 

submitted by Attorneys for the City of Osakis in October 2018 based on recent data collected by 

the City on water quality in the Lake. These data were summarized in Figure 1 from the 

memorandum, presented below.  

Figure 1. Period of record data from Faille Lake 

 

The lake was originally listed as impaired for Lake Eutrophication Standards (LES) in 2006. The 

original listing data were compared to recent data in Table 1 from the memorandum, with 

excerpts from that table illustrated below.  
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Table 1. Lake Eutrophication Standards 

Assessment Period TP (µg/L) Chl-a (µg/L) Secchi (meters) 

1996 – 2005 166 22.5 1.1 

2017 – 2018 97 4.9 2.1 

 

These data show that, for the period of record, Faille Lake exceeds the total phosphorus criteria 

for the lake (60 µg/L), but the response variables (chlorophyll-a - < 20 µg/L; secchi depth - > 1.0 

m), which are a direct measure of the use support, are both attained.  

The City of Osakis collected water quality monitoring data in 2019 for Faille Lake. These data 

are summarized below and show that Faille Lake continues to exceed the total phosphorus LES 

criteria, but the response variables are well below the LES requirements. (Table 2) 

Table 2 – 2019 Faille Lake Water Quality Data 

Sample Date TP (mg/L) Chl-a (µg/L) Secchi (meters) 

6/05/2019 0.034 8.17 2.3 

6/18/2019 0.143 5.29 1.8 

7/11/2019 0.183 9.61 1.6 

7/30/2019 0.276 11.35 1.4 

8/15/2019 0.202 9.99 1.9 

8/28/2019 0.176 9.61 1.8 

Average 0.169 9.00 1.8 

 

• Basis for De-Listing Misplaced 

As described in the Agency’s “Guidance Manual for Assessing the Quality of Minnesota Surface 

Waters for Determination of Impairment: 305(b) Report and 303(d) List”, there are four ways in 

which water bodies are removed from the 303(d) List. (Guidance at 47) 

1)  If, during subsequent monitoring or the development of the TMDL study, new and reliable 
data or information indicates that the water body is no longer impaired and is meeting 
water quality standards. Such a water body would be delisted before a TMDL plan was 
completed. 

2)  If a TMDL assessment and preliminary plan for reducing the sources of pollution is 
completed and approved by the EPA. 

3)  If the sources of impairment are determined to be not caused by a pollutant or 
nonanthropogenic in origin. 

4)  If it was determined that a reach was placed on the list in error. 
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It is important to note that in scenarios 2 and 3 above, the water body is still impaired and still 
appears on the Impaired Waters Inventory (until such time as the water body supports all its 
beneficial uses), but because a TMDL study is not required that water body is not included on 
the 303(d) List. 

 

The draft Impaired Waters List identifies “Applicable WQS attained due to restoration activities” 

(Item #1 in the list above) as the reason for de-listing. In support of this justification, the 2019 

Memorandum cited information provided by the City of Osakis wherein the City indicated that it 

would maintain current operations at the WWTP to limit the amount of TP reaching Faille Lake, 

maintain its lake monitoring program to keep track of conditions in the lake that may warrant 

additional measures, and implement an offset program (as necessary).  

The City provided this information to address the requirement for delisting contained in the 

Guidance Manual, which makes the following statement regarding delisting. For a waterbody 

that was listed as impaired but is no longer impaired:  

• If TP exceeds the standard and corrected chl-a AND Secchi meet the standard, and an improving 
trend in TP is observed or management activities are in place to maintain improved chl-a or 
Secchi observations, the lake may be delisted. This will require the local entity to provide 
information that details how the response conditions will be met over time.  
 
(Guidance at 49) 

The “management activities” in place to maintain improved chlorophyll-a and Secchi 

observations have less to do with improving TP trends and more to do with the fact that the lake 

does not respond to phosphorus loading in the manner presumed by the Agency. Lake 

monitoring data since 2004, which only contains monitoring for chlorophyll-a corrected for 

pheophytin, shows that the response criteria will be achieved for summer average TP 

concentrations exceeding 180 µg/L.  

 

As illustrated in the figure above, the response conditions for chlorophyll-a and Secchi Depth 

will be far below the LES even when ambient TP concentrations approach 180 µg/L. The 
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historical data for the lake show that it will meet this concentration as a long-term average under 

existing loading conditions which vary from 50 kg to 470 kg on an annual basis.  

• Basis for De-Listing Should Be Revised to “Listing Error” 

The basis for listing Faille Lake as impaired is summarized above in the table from the 

September 12, 2019 Memorandum. For the assessment period (1996 – 2005), the lake exceeded 

the TP target (166 µg/L  versus a target of 60 µg/L) and the chlorophyll-a target (22.5 µg/L 

versus a target of 20 µg/L) while meeting the Secchi depth target (1.1 m versus a target of 1.0 

m). Note, however, that the monitoring data primarily reported chlorophyll-a uncorrected for 

pheophytin. All but one observation for the assessment period reported chlorophyll-a 

concentrations uncorrected for pheophytin. The only chlorophyll-a measurement corrected for 

pheophytin showed a chlorophyll-a concentration of 12 µg/L, well below the target.  As the 

adopted rule was based on chlorophyll-a corrected data, it was improper to use this information 

in the first instance.  

The Memorandum attempts to dismiss the concern regarding corrected chlorophyll-a, wherein it 

states “The rule language is not specific on the type of chlorophyll-a used; the agency preference 

is corrected for pheophytin-a.” This is plainly incorrect as the Guidance Manual is very clear 

regarding the form of chlorophyll-a to be evaluated in assessing LES use attainment and use 

impairment – corrected chlorophyll-a (chl-a corrected for pheophytin). (See, Guidance Manual at 

44 regarding the minimum data requirements for use assessment determinations). The Guidance 

Manual would not be able to make this statement if it was not consistent with the way the LES 

were derived. Therefore, it is clear that at the time of the original impairment listing assessment, 

the data were insufficient to make a determination as to whether the response criteria were 

exceeded. The more recent data, which consists solely of corrected chlorophyll-a results, shows 

that the summer average level of chlorophyll-a in the lake is well below the LES threshold. 

Consequently, the reason for de-listing should be specified as correction of a listing error.  

• Additional Considerations 

The City’s response to the Agency committed to maintaining current operations for controlling 

the discharge of total phosphorus, continue to monitor the lake, and implement an offset program 

(as necessary). Facility operations were evaluated using a statistical evaluation of performance 

data for total phosphorus. The annual TP discharge from the facility was assessed using the 

procedures in EPA’s Technical Support Document for Water Quality-based Toxics Control (the 

“TSD”; 1991). These data are illustrated in the chart below.  
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The chart provides a comparison between the entire historical discharge record (1998 – 2019) 

and the discharge record over the last decade. The analysis shows that facility performance has 

remained unchanged over this time period. We anticipate that future performance will be similar 

as the City continues to maintain its current operations.  

The data for the entire historical discharge record, as well as the data for the most recent 10 

years, are log-normally distributed. Using the procedures in the TSD1, the mean and coefficient 

of variation were determined for the data set. These estimates are illustrated below along with 

estimates of the 95th percentile and 99th percentile annual loads expected for the data distribution.  

Parameter Value 

Observations 22 

Estimated Mean 157.2 kg TP/year 

Coefficient of Variation 0.65 

95th Percentile Annual Load 349 kg TP/year 

99th Percentile Annual Load 523 kg TP/year 

 

When the wasteload allocation for the City of Osakis was initially developed (City of Osakis 

Effluent Limitations Summary, July 8, 2010) based on a discharge to Clifford Lake, the Agency 

estimated the current load from the City at 217 kg/year and noted that this load amounts to only 

5.9% of the annual lake load. The justification for imposing the initial (2012) phosphorus 

limitation was determined to be in error, as Clifford Lake is a wetland, not a lake. The 

subsequent TMDL Revision (March 2016) recognized Clifford Lake as a wetland and evaluated 

 
1 When data are lognormally distributed, the mean, variance, and coefficient of variation may be estimated using 
the mean and variance of the log-transformed data. See the TSD, Appendix E at E-8. 
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the effect of the City’s discharge on Faille Lake. This evaluation used a TP wasteload of 216.8 

kg/year and presented information showing that the effective load from the City to Faille Lake 

was 5.6% of the annual lake load. (See, TMDL Revision, Table 4 at 72).  

As shown above, the actual long-term average TP load (157.2 kg/year) is approximately 25% 

less than previously estimated and amounts to 4% of the overall TP load to Faille Lake. This 

amount of the load is inconsequential to the expected lake response. Under lower flow 

conditions, when residence time in the lake is increased and adverse response is most likely, the 

load from the WWTP will also be less than the proposed allocation. Under higher flow 

conditions when effluent loads increase, the residence time in Faille Lake is significantly reduced 

and adverse response is not possible due to the short system detention time (a few days). This 

effect of reduced detention time was independently confirmed by MPCA’s bathtub modeling. 

Therefore, in summary, the change in listing should be attributed to an initial calculation error 

which relied upon inappropriate data. Subsequent data confirm that the response variables 

(corrected chlorophyll-a and Secchi depth) comply with LES requirements and the system has, at 

best, a weak response to nutrient inputs.  



 
 

 

 

January 13, 2020 

[Delivered electronically only] 

Dear Ms. Nichols, 

I appreciate the opportunity to comment on the Minnesota Pollution Control Agency’s (MPCA) 

Draft 2020 Impaired Water List.  As I understand the requirement for the MPCA to prepare an 

impaired water list, also known as the Integrated Report, for approval by EPA is required by 

Clean Water Act sections 303(d) and 305(b).  Section 303(d) requires that the state “identify 

those waters within its boundaries for which the effluent limitations … are not stringent enough 

to implement any water quality standard applicable to such waters.”  Section 305(b) requires the 

state to submit a report regarding the status of all waters to assess attainment of the national 

goals of fishable and swimmable waters.  As MPCA points out in the Guidance Manual for 

Assessing Quality of Minnesota Surface Water for Determination of Impairment: 305(b) Report 

and 303(d) List, the “Inventory of Impaired Waters includes those waters needing a TMDL plan, 

those for which a plan has already been developed and approved by EPA, and water bodes that 

do not require a TMDL (impaired by a non-pollutant alteration [4C] such as a dam or 

impoundment, or impaired because natural background exceeds the standard where impacts 

from human activity are insignificant [4D].” (p. 2)  

With this in mind, I am writing to specifically comment on the proposed 303(d) listing of Long 

Lake Creek, AUID 04010201-A25, in St. Louis County.  I want to raise three issues regarding 

timeliness, representativeness, appropriateness of the listing.  

Timeliness 

The proposed 303(d) listing of Long Lake Creek is based on a single sampling event from 2009.  

Is it still appropriate for MPCA to propose the 303(d) listing and subsequent development of a 

TMDL based on data from a single sampling event from over ten years ago? 

Representativeness 

Our staff at United Taconite are familiar with the location where the MPCA conducted the single 

sampling event in 2009.  The location is a farm field where cattle are allowed to freely roam, 

including several stream crossings.  Their characterization of the area is that Long Lake Creek 

has been impacted by cattle crossings causing sedimentation and other issues.  I am concerned 

that the sampling location is not representative of the entirety of Long Lake Creek and that the 

sedimentation may be the primary cause of the low M-IBI score.  Please see the attached 

photos showing the stream and cattle. 

 

 



Appropriateness 

A 303(d) listing requires that MPCA make a determination that more stringent effluent limitations 

are required to implement applicable water quality standards.  It is not clear from the information 

provided in the Integrated Report that this determination has been made, and if it has what 

supporting information has been used.   

Summary 

Because of the above concerns, I respectfully ask that MCPA and EPA consider removing Long 

Lake Creek from the 303(d) list.  It does seem appropriate that Long Lake Creek remain on the 

305(b) list in the Integrated Report based on the data from 2009.  However, I think that 

additional data from a new location that is not impacted by cattle should be obtained before 

Long Lake Creek is considered for 303(d) listing.  If the low M-IBI score is due to localized 

sedimentation, a determination of 303(d) listing would be inappropriate since the need for more 

stringent effluent limitations and a TMDL would not be necessary to address the cause.  This 

would also address the issue of timeliness of the data from 2009. 

Thank you in advance for consideration of my comments. 

 

Rob Beranek 

Senior Staff – Water Regulatory Affairs 

Cleveland-Cliffs, Inc. 

Rob.beranek@clevelandcliffs.com 

mailto:Rob.beranek@clevelandcliffs.com
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