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Pollution Control Agency Proposed Permanent Rules Relating to
Hazar dous Waste, Chapters 7001 and 7045

The[bracketed, bolded, shaded] discussion following each proposed rule changein the
following extract describes the rationale for the proposed changes. This extract of the
certified rule may contain errors associated with trandation/editing. The certified ruleis
the official form of the proposed rule.

7001.0150 TERMSAND CONDITIONSOF PERMITS.

[For text of subpart 1, see M.R]

Subp. 2. Special conditions. Each draft and final permit must contain conditions
necessary for the permittee to achieve compliance with applicable Minnesota or federal
statutes or rules, including each of the applicable requirementsin parts 7045.0450 to
7045:0642 7045.0651 and 7045:1300-t6-7045:1380 7045.1390, and any conditions that
the agency determines to be necessary to protect human health and the environment. 1
applicable to the circumstances, the conditions must include:

[In subpart 2, the MPCA corrects a citation to a range of rules that changed as parts
were added. The MPCA also provides the replacement citation for a repealed range
of rules]//

[For text of items Ato D, see M.R]

Subp. 3. General conditions. Unless specifically exempted by statute or rule, each
draft and final permit must include the following general conditions and the agency shall
incorporate these conditionsinto all permits either expressly or by specific reference to
this part:

[For text of items Ato O, see M.R/]

P. Compliance with an a RCRA permit during its term constitutes compliance, for
purposes of enforcement, with subtitle C of RCRA except for those requirements not
included in the permit which:

[Initem P, the MPCA correctsgrammar.]//

(1) become effective by statute;

(2) are adopted under parts7045.1300-t0-7045:1380 part 7045.1390, restricting
the placement of hazardous wastesin or on the land; er
[In subitem (2), the MPCA providesthereplacement citation for arepealed range of
rules]//

(3) are adopted under parts 7045.0450 to 7045.0551 regarding leak detection
systems for new and replacement surface impoundment, waste pile, and landfill units,
and lateral expansions of surface impoundment, waste pile, and landfill units. The leak
detection system requirements include double liners, construction quality assurance
programs, monitoring, action leakage rates, and response action plans, and will be
implemented through the procedures of part 7001.0730, minor permit modifications; or
[In subitem (3), the MPCA correctsa citation to arange of rulesthat changed as parts
wer e added.]//

(4) are adopted under parts 7045.0645, 7045.0647, and 7045.0648, limiting air
emissions.
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[In subitem (4), the MPCA adopts a reference to amendments being adopted in this
rulemaking that correspond to the federally required amendments to RCRA
regulations titled, “ Consolidated Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers,” with the EPA assigned RCRA Revison Checklist
#154-1, item 34 (abbreviated hereafter in the following format: [required/optional]
RCRA Amendment 154-1.34). Adopting this amendment makes this rule provision
equivalent to Title 40, Code of Federal Regulations, section 270.4(a)(4) (abbreviated
hereafter in the following format: = 40 CFR 270.4(a)(4)). Hereafter, where the
MPCA relies on the EPA’ s amendment rationale to establish the reasonableness of
an amendment, the MPCA cites the supporting background discussion in the Federal
Register (FR). Thereasonableness of this specific amendment is supported at Volume
59, FR, pages 62896-62953 (abbreviated as 59 FR 62896), on December 6, 1994.]//

7001.0501 UNDERGROUND INJECTION.

References to underground injection of waste throughout this chapter are subject to

Minnesota statutes and rules prohibiting the discharge of waste or pollutants to the
saturated or unsaturated zones.
[In new part 7001.0501, the MPCA clarifies that, despite references to under ground
injection of waste found in chapter 7045 or incorporated federal regulations,
underground injection is also subject to other Minnesota Statutes and Rules that
prohibit underground injection of waste or pollutants. For example, part 7060.0100
prohibits the discharge of sewage, industrial waste, or other waste to the saturated
zone (groundwater) or unsaturated zone (soil above the water table). The purpose of
such aredtriction, as stated in part 7060.0100, isto preserve and protect underground
waters by preventing pollution. Thus, it is reasonable to include in the hazardous
waste rules a clarification that reference to underground injection in chapter 7045 is
not only subject to hazardous waste rules but also to other statutes and rules
gover ning under ground dischar ges of waste or pollutants.]//

7001.0520 PERMIT REQUIREMENTS.

[For text of subps1to 3, see M.R]

Subp. 4. Termination of eligibility for permit by rule. The digibility of an owner or
operator of an elementary neutralization unit, a pretreatment unit, a wastewater treatment
unit, or a combustion waste facility to be permitted under this part is subject to
termination by the agency after notice and opportunity for a contested case hearing or a
public informational meeting if the agency makes any of the findings set forth in items A
to D. An owner or operator whose eligibility to be permitted under this part has been
terminated shall apply for and obtain an individual permit under these parts. The
following findings constitute justification for the commissioner to commence
proceedings to terminate eligibility:

[For text of items Ato C, see M.R/]
D. that under the circumstances, in order to protect human health or the
environment, the permitted facility should be subject to the requirements of parts
#045.0452 t6-7045.0544 7045.0450 to 7045.0551.
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[In item D, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

Subp. 5. Closur e by removal. Owners or operators of surface impoundments, land
treatment units, and waste piles closing by removal or decontamination under parts
7045.0552 to 7645.0642 7045.0651 must obtain a postclosure permit unless they can
demonstrate to the agency that the closure met the requirements for closure by removal or
decontamination in part 7045.0532, subpart 7; 7045.0534, subpart 7; or 7045.0536,
subpart 8. The demonstration may be made in the following ways:

[In subp. 5, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

[For text of items A and B, see M.R]

[For text of subps6 and 7, see M.R/]

7001.0550 CONTENTS OF PART A OF APPLICATION.

Part A of the application must contain the following information:
[For text of items Ato D, see M.R]

E. alist of the waste designated under parts 7045.0102 to 7645.0143 7045.0155 as
hazardous to be treated, stored, or disposed of by the applicant and an estimate of the
guantity of each hazardous waste to be treated, stored, or disposed of annually by the
applicant;

[In item E, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of items F to J, see M.R]

7001.0560 GENERAL INFORMATION REQUIREMENTSFOR PART B
OF APPLICATION.

Part B of the application must contain the following information:
[For text of item A, see M.R]

B. Chemical and physical analyses of the hazardous wastes to be handled at the
facility. At aminimum, these analyses must contain all the information that +s-recessary
must be known to treat, store, or dispose of the wastes properly in accordance with parts
7045.0450 to 7045.0551.

[In item B, the MPCA revises language dightly to improve clarity and corrects a
citation to arange of rulesthat changed as partswere added.]//
[For text of items C and D, see M.R/]

E. A copy of the general inspection schedule required by part 7045.0452, subpart 5,
item B, including, if applicable, the information in parts 7045.0526, subpart 5; 7045.0528,
subpart 7; 7045.0532, subpart 5; 7045.0534, subparts 5 and 6; 7045.0536, subpart 4;
7045.0538, subpart 5; 7045.0539, subpart 3; and 7045.0542, subpart 7; and the process
vent and equipment leak standards in Code of Federal Regulations, title 40, sections
264.1033, 264.1052, 264.1053, and 264.1058, as amended, and sections 264.1084,
264.1085, 264.1086, and 264.1088, as incorporated in part 7045.0540.
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[In item E, the MPCA adopts cross references to federal regulations relating to
Organic Air Emissionsthat are being adopted in part 7045.0540 and which are based
on required RCRA Amendments 154.51 and 154-1.35: “Consolidated Organic Air
Emission Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.14(b)(5), and justified at 59 FR 62896-62953, December 6, 1994; as amended by
61 FR 59932-59997, November 25, 1996; and required RCRA Amendment 163.40:
“Organic Air Emisson Standards for Tanks, Surface Impoundments, and
Containers; Clarification and Technical Amendment” = 40 CFR 270.14(b)(5), and
justified at 62 FR 64636-64671, December 8, 1997.]//
[For text of items F to U, see M.R/]

V. For land disposal facilities, if a case-by-case extension has been approved under

part7045.0075-subpart-8 by the United States Environmental Protection Agency, under
Code of Federal Regulations, title 40, section 268.5, or a petition has been granted under
part 7045.0075, subpart 9, a copy of the notice of approval for the extension or petition is
required.
[Initem V, the MPCA revises language to clarify an existing requirement relating to
the granting of case-by-case extensions for land disposal facilities. Only EPA hasthe
authority to issue case-by-case extensions for land disposal facilities because this
aspect of the RCRA program is not delegable to the states. In this rulemaking, the
MPCA has removed specific referencesto part 7045.0075, subpart 8, (which formerly
directed the reader to the federal requirements) and replaced them with direct
citationsto the appropriate federal citation. Thisisa clarifying change that does not
alter the effect of the existing rules.]//

7001.0570 PART B INFORMATION REQUIREMENTSFOR FACILITIES
THAT STORE CONTAINERS OF HAZARDOUS WASTE.

Except as otherwise provided in part 7045.0526, subpart 1, if the applicant proposes to
store containers of hazardous waste, the applicant shall furnish the following information
in addition to the information required by part 7001.0560:

[For text of items Ato F, see M.R]
G. Information on air emission controls as required in part 7001.0635.

[In item G, the MPCA adopts cross references to federal regulations relating to
organic air emissionsthat are being adopted in thisrulemaking in part 7045.0540 and
which are based on required RCRA Amendment 154-1.36: “Consolidated Organic
Air Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40
CFR 270.15(e); as supported by 59 FR 62896-62953, December 6, 1994. In this
rulemaking the MPCA is also revising the adopted federal phrase “emission control
equipment” toread “emission controls’ becausethisphraseisalready used in existing
part 7001.0635, and because this phrase is more descriptive of the content of the rule
because the rule also appliesto non-equipment types of air emission controls.]//
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7001.0580 PART B INFORMATION REQUIREMENTSFOR STORAGE
OR TREATMENT TANKS.

Except as otherwise provided in part 7045.0528, subpart 1, if the applicant proposes to
use tanksto store or treat hazardous waste, the applicant shall furnish the following
information, in writing, in addition to the information required by part 7001.0560:

[For text of items Ato H, see M.R]

I. description of controls and practices to prevent spills and overflows, as required
under part 7045.0528, subpart 6, item B; and

J. for tank systems in which ignitable, reactive, or incompatible wastes are to be
stored or treated, a description of how operating procedures and tank system and facility
design will achieve compliance with the requirements of part 7045.0528, subparts 10 and
11; and

K. information on air emission controls as required in part 7001.0635.
[The reasonableness of this changeisdiscussed in part 7001.0570, item G above.]//

7001.0590 PART B INFORMATION REQUIREMENTS FOR SURFACE
IMPOUNDMENTS.

Except as otherwise provided in part 7045.0532, subpart 1, if the applicant proposes to
store, treat, or dispose of hazardous waste in surface impoundment facilities, the
applicant shall submit detailed plans and specifications accompanied by an engineering
report which collectively includes the following information in addition to the
information required by part 7001.0560:

[For text of items Ato J, see M.R/]

K. A waste management plan for hazardous waste FO28 and treatment residues and
soil contaminated with hazardous wastes F020, F021, F022, F023, F026, FO27, and FO28
listed under part 7045.0135, subpart 2 1a, item B, describing how the surface
impoundment is or will be designed, constructed, operated, and maintained to meet the
requirements of part 7045.0532, subpart 10. This plan must address the following items
as specified in part 7045.0532, subpart 10:

[In item K, the MPCA replaces a citation to a repealed subpart with the correct,
revised citation.]//

[For text of subitems (1) to (4), see M.R/]
[For text of items L and M, see M.R.]
N. Information on air emission controls as required in part 7001.0635.
[The reasonableness of thischangeisdiscussed in part 7001.0570, item G above.]//

7001.0600 PART B INFORMATION REQUIREMENTSFOR WASTE
PILES.

Except as otherwise provided by part 7045.0534, subpart 1, if the applicant proposes
to store or treat hazardous waste in waste piles, the applicant shall furnish the information
required by items A to M in addition to the information required by part 7001.0560:

[For text of items A to K, see M.R/]
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L. A waste management plan for hazardous waste FO28 and treatment residues and
soils contaminated with hazardous wastes F020, FO21, FO22, F023, F026, FO27, and
F028 listed under part 7045.0135, subpart 2 1a, item B, describing how a waste pile that
isnot enclosed is or will be designed, constructed, operated, and maintained to meet the
requirements of part 7045.0534, subpart 10. This submission must address the following
items as specified in part 7045.0534, subpart 10:

[In item L, the MPCA replaces a citation to a repealed subpart with the correct
citation.]//

[ For text of subitems (1) to (4), see M.R]
[ For text of item M, see M.R.]

7001.0610 PART B INFORMATION REQUIREMENTSFOR LAND
TREATMENT.

Except as otherwise provided by part 7045.0536, subpart 1, if the applicant proposes
to use land treatment to dispose of hazardous waste, the applicant shall furnish the
information designated in items A to | in addition to the information required by part
7001.0560:

[For text of items Ato H, see M.R/]

I. A waste management plan for hazardous waste FO028 and treatment residues and
soils contaminated with hazardous wastes FO20, FO21, FO22, FO023, FO26, FO27, and
F028 listed under part 7045.0135, subpart 2 1a, item B, describing how aland treatment
facility isor will be designed, constructed, operated, and maintained to meet the
requirements of part 7045.0536, subpart 11. This plan must address the following items
as specified in part 7045.0536, subpart 11:

[In item I, the MPCA replaces a citation to a repealed subpart with the correct
revised citation.]//

[ For text of subitems (1) to (4), see M.R]

7001.0620 PART B INFORMATION REQUIREMENTSFOR LANDFILLS.

Except as otherwise provided by part 7045.0538, subpart 1, if the applicant proposes
to dispose of hazardous waste in alandfill, the applicant shall furnish the information
designated initems A to L in addition to the information required by part 7001.0560:

[For text of itemsAto |, see M.R]

J. A waste management plan for hazardous waste FO28 and treatment residues and
soils contaminated with hazardous wastes F020, FO21, FO22, F023, F026, FO27, and
F028 listed under part 7045.0135, subpart 2 1a, item B, describing how alandfill is or
will be designed, constructed, operated, and maintained to meet the requirements of part
7045.0538, subpart 13. This plan must address the following items as specified in part
7045.0538, subpart 13:

[In item J, the MPCA replaces a citation to a repealed subpart with the correct
citation.]//

[ For text of subitems (1) to (4), see M.R]
[For text of items K and L, see M.R.]
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7001.0630 PART B INFORMATION AND SPECIAL PROCEDURAL
REQUIREMENTSFOR THERMAL TREATMENT FACILITIES.

Except as provided in part 7045.0542, subpart 1, if the applicant proposes to treat or
dispose of hazardous waste by using thermal treatment, the applicant shall fulfill the
requirements of item A, B, or C in addition to the information requirements of part
7001.0560, and the commissioner shall fulfill the requirements of item D:

[For text of items A and B, see M.R]

C. The applicant shall perform an analysis of each waste or mixture of waste to be
treated by using the analytical techniques set forth in the Environmental Protection
Agency document SW-846, as referenced incorporated in part 7045.0065, or by using
techniques found by the commissioner to be equivalent to them. The applicant shall
submit all of the following information:

[In item C, the MPCA adopts language (a hyphen) to make the reference to SW-846
identical to the way the document is cited in the corresponding federal regulations.
This change relates to required RCRA amendment 126: “Testing and Monitoring
Activities’ = 40 CFR 270.19(c)(1)(iii); the EPA’ srationale appearsin 58 FR 46040-
46051, August 31, 1993. In addition, the MPCA changes the terminology from
‘referenced’ to ‘incorporated’ to reflect changes made to part 7045.0065. For an
explanation of why the terminology has changed, see part 7045.0065.]//
(1) Theresults of each waste analysis performed, including:
[For text of units (a) to (d), see M.R]

(e) an approximate quantification of the hazardous constituents identified in
the waste, within the precision specified by Environmental Protection Agency document
SW-846, as incorporated in part 7045.0065;

[In unit (e), the MPCA adopts language (a hyphen) to make the reference to SW-846
identical to the corresponding federal regulations. This change relates to required
RCRA Amendment 126: “Testing and Monitoring Activitiess = 40 CFR
270.19(c)(1)(iv); as supported at 58 FR 46040-46051, August 31, 1993; as amended at
59 FR 47980-47982, September 19, 1994. The MPCA isalso adding areferencetothe
rulethat incor porates the reference documents.]//
[For text of units (f) and (g), see M.R]
[For text of subitems (2) to (8), see M.R]
[For text of item D, see M.R]

7001.0635 SPECIFIC PART B INFORMATION REQUIREMENTSFOR
AIREMISSION CONTROLSFOR TANKS, SURFACE IMPOUNDMENTS,
AND CONTAINERS.

Except as otherwise provided in part 7045.0450, owners and operators of tanks,
surface impoundments, or containers that use air emission controls in accordance with the
requirements of part 7045.0540 must provide the additional information described in
itemsA to G.

[In this part, the MPCA adopts a requirement that a permit applicant must submit
specific infor mation regarding air emission controls. This requirement correspondsto

ncooley Page 11 5/13/2008



OCoO~NOOILP,WNBE

federal language and is based on required RCRA Amendments 154.52 and 154-1.39:
“Consolidated Organic Air Emission Standards for Tanks, Surface | mpoundments,
and Containers’ = 40 CFR 270.27(a); this is judtified at 59 FR 62896-62953,
December 6, 1994; as amended by 61 FR 59932-59997, November 25, 1996. The
MPCA choosesto regect the federal use of “shall” in favor of theterm “must” which is
a convention of Minnesota rulemaking.]//

A. Documentation for each floating roof cover installed on atank subject to Code

of Federal Regulations, title 40, section 264.1084(d)(1) or (d)(2), as incorporated in part
7045.0540, that includes information prepared by the owner or operator or provided by
the cover manufacturer or vendor describing the cover design, and certification by the
owner or operator that the cover meets the applicable design specifications under Code of
Federal Regulations, title 40, section 264.1084(¢e)(1) or (f)(1), asincorporated in part
7045.0540.
[In item A, the MPCA adopts a requirement that a permit applicant must submit
gpecific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a); as supported at 59 FR 62896-62953, December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996. In thisrulemaking the MPCA is also adding a
referenceto theincor porated federal language and related conditions.]//

B. Identification of each container area subject to the requirements of part

7045.0540 and certification by the owner or operator that the requirements of this part are
met.
[Initem B, the MPCA adopts a requirement that a permit applicant must submit
gpecific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a); as supported at 59 FR 62896-62953, December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996.]//

C. Documentation for each enclosure used to control air pollutant emissions from

tanks or containers in accordance with the requirements of Code of Federal Regulations,
title 40, section 264.1084(d)(5) or 264.1086(e)(1)(ii), as incorporated in part 7045.0540,
that includes records for the most recent set of cal culations and measurements performed
by the owner or operator to verify that the enclosure meets the criteria of a permanent
total enclosure as specified in "Procedure T - Criteriafor and Verification of a Permanent
or Temporary Total Enclosure” under Code of Federal Regulations, title 40, section
52.741, Appendix B, as amended.
[In item C, the MPCA adopts a requirement that a permit applicant must submit
specific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a); as supported at 59 FR 62896-62953, December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996. In thisrulemaking the MPCA is also adding a
referenceto theincorporated federal language and related conditions.]//

D. Documentation for each floating membrane cover installed on a surface
impoundment in accordance with the requirements of Code of Federal Regulations, title
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40, section 264.1085(c), as incorporated in part 7045.0540, that includes information
prepared by the owner or operator or provided by the cover manufacturer or vendor
describing the cover design, and certification by the owner or operator that the cover
meets the specifications under Code of Federal Regulations, title 40, section
264.1085(c)(1), asincorporated in part 7045.0540.

[In item D, the MPCA adopts a requirement that a permit applicant must submit
gpecific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a); as supported at 59 FR 62896-62953, December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996. In thisrulemaking the MPCA is also adding a
referenceto theincor porated federal language and related conditions.]//

E. Documentation for each closed-vent system and control device installed in

accordance with the requirements of Code of Federal Regulations, title 40, section
264.1087, as incorporated in part 7045.0540, that includes design and performance
information as specified in Code of Federal Regulations, title 40, section 270.24(c) and
(d), as amended.
[In item E, the MPCA adopts a requirement that a permit applicant must submit
gpecific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a); as supported at 59 FR 62896-62953; December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996. In thisrulemaking the MPCA is also adding a
referenceto the federal language being incor porated at part 7045.0540.])//

F. An emission monitoring plan for both Code of Federal Regulations, title 40, part

60, Appendix A, Method 21, as amended, and control device monitoring methods. This
plan shall include the following information: monitoring points, monitoring methods for
control devices, monitoring frequency, procedures for documenting exceedances, and
procedures for mitigating noncompliances.
[In item F, the MPCA adopts a requirement that a permit applicant must submit
specific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a)(6); as supported at 59 FR 62896-62953, December 6, 1994; as amended by
61 FR 59932-59997, November 25, 1996.]//

G. The schedule of implementation required under Code of Federal Regulations,

title 40, section 265.1082, as incorporated in part 7045.0645, when an owner or operator
of afacility subject to part 7045.0645 cannot comply with part 7045.0540 by the date of
permit issuance.
[In item G, the MPCA adopts a requirement that a permit applicant must submit
specific information regarding air emisson controls. This language is based on
required RCRA Amendments 154.52 and 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
270.27(a)(6); as supported at 59 FR 62896-62953, December 6, 1994; as amended by
61 FR 59932-59997, November 25, 1996. The MPCA also hasadded areferenceto the
federal language being adopted at part 7045.0645.]//
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7001.0650 INTERIM STATUS.

Subpart 1. Qualifying for interim status. Except as provided in subpart 2, during the
period after the submission of Part A of a hazardous waste facility permit application to
the Environmental Protection Agency or to the commissioner and before afina
determination by the agency on the permit application, the owner or operator of an
existing hazardous waste facility or afacility in existence on the effective date of
statutory or regulatory amendments under the Resource Conservation and Recovery Act
that render the facility subject to the requirement to have a hazardous waste facility
permit shall be considered to be in compliance with the requirement to obtain a permit if
the commissioner finds that the Environmental Protection Agency has granted the owner
or operator interim status or if the commissioner finds:

[For text of item A, see M.R]
B. that the owner or operator isin compliance with parts 7045.0552 to 7045.0642
7045.0651;
[In item B, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//

[For text of items C and D, see M.R/]
[For text of subps 2 and 3, see M.R/]
Subp. 4. Prohibitions. During the interim status period, an owner or operator shall
not:

[For text of items Ato C, see M.R/]

D. alter a hazardous waste facility in a manner that amounts to a reconstruction of
the facility. For the purpose of this part, reconstruction occurs when the capital
investment in the modification of the facility exceeds 50 percent of the capital cost of a
comparable new hazardous waste facility. Reconstruction does not include changes made
solely for the purpose of complying with the requirements of part 7045.0628, subpart 4,
for tanks and ancillary equipment, or to treat or store in containers er, tanks, or

containment buildings hazardous wastes subject to the land disposal restrictions under
parts7045:1300-t0-7045:1380 part 7045.1390 or RCRA section 3004, if the changes are

made solely to comply with parts7045:1300-t6-7045:1380 part 7045.1390 or RCRA
section 3004.

[Subpart 4 prohibits certain activities at unpermitted facilities regulated under
interim status. In item D, the MPCA prohibits reconstruction of a facility without
obtaining a permit and then identifies certain activities that do not constitute
reconstruction. The amendments being made to item D establish the fact that
reconstruction does not include changes made to comply with two of the rules being
added in this rulemaking. The first reference being added is to the containment
building requirements that are being adopted in this rulemaking in part 7045.0650.
This change is based on a change identified in required RCRA Amendment 109:
“Land Disposal Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40
CFR 270.42(e)(3)(ii)(B); as supported at 57 FR 37194-37282, August 18, 1992.
Because of organizational differences between the State and federal permit
regulations, there is no direct federal counterpart to this subpart of the State rules.
The federal counterpart to subpart 4 is found at 270.72(b)(6). Although the MPCA
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believes that the addition of this reference to the containment building standardsis a
reasonable way to address the concer ns regarding reconstruction, the reference does
not directly correlate to that specific federal regulation. The second amendment to
item D providesthe replacement citation for a range of rules governing land disposal
that isbeing repealed and amended in thisrulemaking.]//

Subp. 5. Changes during interim status. Except as provided in item F, an owner or
operator who has interim status may conduct the activities prescribed in items A to F.

[For text of items A and B, see M.R]

C. The owner or operator may add new processes or change the processes for the
treatment, storage, or disposal of hazardous waste if, before implementation of the
addition or change, the owner or operator submits arevised Part A of the permit
application and an explanation of the need for the addition, and if the commissioner
approves the addition or change in writing. The commissioner shall approve the addition
or change if the commissioner finds that:

[For text of subitem (1), see M.R/]

(2) the addition or change is necessary for the owner or operator to comply with
federal, Minnesota, or local requirements, including the interim status standards in parts
7045.0552 to 7045.0642 7045.0651.

[In subitem (2), the MPCA corrects a citation to a range of rules that changed as
additional partswere added.]//
[For text of items D and E, see M.R]

F. Except as specifically allowed under this item, changes listed under items A to E
may not be made if they amount to reconstruction of the hazardous waste management
facility. Reconstruction occurs when the capital investment in the changes to the facility
exceeds 50 percent of the capital cost of a comparable entirely new hazardous waste
management facility. If al other requirements are met, the following changes may be
made even if they amount to reconstruction:

[For text of subitems (1) to (5), see M.R]

(6) changesto treat or store, in tanks er, containers, or containment buildings,

hazardous wastes subject to land disposal restrictions imposed by parts#045-1300-t6
70451380 part 7045.1390 or RCRA section 3004, provided that the such changes are
made solely for the purpose of complying with parts7045-1300-t6-7045-1380 part
7045.1390 or RCRA section 3004.
[In subitem (6), the MPCA is providing a reference to the containment building
requirements that are being adopted in this rulemaking in part 7045.0650. This
language is based on required RCRA Amendment 109: “Land Disposal Restrictions
for Newly Listed Wastes and Hazar dous Debris’ = 40 CFR 270.72(b)(6); as supported
at 57 FR 37194-37282, August 18, 1992. The MPCA also provides the replacement
citation for arepealed range of rules.]//

Subp. 6. Compliance with interim status standar ds. During the interim status period
the owner or operator shall comply with the interim status standards in parts 7045.0552 to
#045.0642 7045.0651.

[In subpart 6, the MPCA corrects a citation to a range of rules that changed as
additional partswere added.]//

Subp. 7. Termination of interim status. Interim status terminates automatically when
the agency has taken final administrative action on the permit application or when
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terminated by Code of Federal Regulations, title 40, section 270.73(c) to (g), as amended.
The following constitute justification for the commissioner to commence proceedings to
terminate interim status:
[For text of item A, see M.R]

B. the commissioner finds that the owner or operator isin violation of any of the
requirements of parts 7045.0552 to 7045.0642 7045.0651.
[In item B, the MPCA corrects a citation to a range of rules that changed as
additional partswere added.]//

7001.0690 EMERGENCY PERMITS.

[For text of subps1to 5, see M.R]

Subp. 6. Requirements. The emergency permit must incorporate, to the extent
possible under the circumstances, all applicable requirements of parts 7001.0500 to
7001.0730, 7645.0452 t6-7045.0544 7045.0450 to 7045.0551, 7045.0652, and 7045.0655.
[In subpart 6, the MPCA corrects a citation to a range of rules that changed as
additional partswere added.]//

[For text of subps7 and 8, see M.R/]

7001.0/00 HAZARDOUSWASTE THERMAL TREATMENT FACILITY
PERMITS.

[For text of subps 1 and 2, see M.R/]

Subp. 3. Trial burn plan. An applicant shall submit to the commissioner atrial burn
plan with Part B of the permit application. The trial burn plan must include the following
information:

A. the results of an analysis of each waste or mixture of wastes to be burned, that
uses the analytical techniques set forth in the United States Environmental Protection
Agency document SW-846 as refereneed incorporated in part 7045.0065 or that uses
analytical techniques found by the commissioner to be equivalent to them. This analysis
must include:

[Initem A, the MPCA adopts a clarification to mor e specifically identify the fact that

the document SW-846 is incorporated as part of the rules and is not smply

referenced. For an explanation for thisterminology change, see part 7045.0065.]//
[For text of subitems (1) to (4), see M.R]

(5) an approximate quantification of the hazardous constituents identified in the
waste, within the precision specified by Environmental Protection Agency deeurent
publication SW-846, as incorporated in part 7045.0065;

[In subitem (5), the MPCA adopts language (a hyphen) to make the reference to SW-
846 identical to the corresponding federal regulations. This change relates to
required RCRA Amendment 126: “Testing and Monitoring Activities’ = 40 CFR
270.62(b)(2)(i)(D); as supported at 58 FR 46040-46051, August 31, 1993. The MPCA
is also amending the existing language to more accurately reflect the nature of the
document and whereit isfound in therules]//
[For text of itemsBto |, see M.R]
[For text of subps4to 11, see M.R]
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7001.0710 LAND TREATMENT DEMONSTRATION PERMITS.

Subpart 1. L etters of approval. A person who desires to conduct controlled
laboratory demonstrations of hazardous waste land treatment for the purpose of collecting
preliminary data shall request aletter of approval from the agency.

The agency shall issue aletter of approval if the demonstration will be conducted
under supervised conditions in a closed system capable of providing adequate protection
to human health and the environment, and if the data obtained will not be used as the only
basis for the issuance of afacility permit. The letter of approval must specify the general
conditions for conducting demonstrations, the duration of approval, and the specific
waste types.

The letter of approval may only provide approval for controlled laboratory
demonstrations of hazardous waste treatment and does not provide exemptions from the
hazardous waste management and disposal requirements of chapter 7045. Materials
resulting from the demonstration that meet the criteria of parts 7045.0102 to 7045:0143
7045.0155 must be managed as hazardous waste.

[In subpart 1, the MPCA corrects a citation to a range of rulesthat changed as parts
wer e added.]//
[For text of subps 2 to 6, see M.R]

7001.0730 MODIFICATION OF PERMITS; REVOCATION AND
REISSUANCE OF PERMITS.

[For text of subps1to 3, see M.R]

Subp. 4. Minor modifications of per mits. In addition to the corrections or allowances
listed in part 7001.0190, subparts 2 and 3, if the permittee consents, the commissioner
may modify a permit to make the corrections or allowances listed below without
following the procedures in parts 7001.0100 to 7001.0130:

[For text of items A to K, see M.R/]
L. to allow treatment of hazardous wastes not previously specified in the permit if
the following conditions are met:

(1) the hazardous waste has been prohibited from one or more methods of land
disposal under parts7045.1320-t0-7045:1330 Code of Federal Regulations, title 40,
sections 268.30 to 268.39, as incorporated in part 7045.1390, or RCRA section 3004,

[In subitem (1), the MPCA replaces references to rules being repealed in this
rulemaking with citations to the corresponding federal land disposal restrictions that
arebeing incorporated in part 7045.1390.]//

(2) treatment is in accordance with part+7045:-1310 Code of Federal Regulations,
title 40, section 268.4, as incorporated in part 7045.1390, if applicable, and part
70451305 section 268.3, as incorporated in part 7045.1390, and applicable standards
established under parts7045-1355-t6-7045.1360-and-part 7045.0075,-sdbpart-10 Code of
Federal Regulations, title 40, sections 268.41 to 268.49, and 268.5, as incorporated in part
7045.1390, or, where no treatment standards have been established, treatment renders the
waste no longer subject to the applicable prohibitions of part+7045:-1330 Code of Federal
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Reqgulations, title 40, section 268.32, as incorporated in part 7045.1390, or RCRA section
3004;

[In subitem (2), first, the MPCA replaces several citesto rulesthat are being repealed
in this rulemaking with new cites to the corresponding federal land disposal
restrictions being incorporated by reference in this rulemaking. Also, the MPCA
deletes a reference to part 7045.0075, subpart 10 because the MPCA no longer has a
cross reference to the EPA petition process for alternative treatment standards. The
EPA petition processis contained in 40 CFR 268.44 which isadded above.]//

[For text of subitems (3) and (4), see M.R]

M. to allow permitted facilities to change their operations to treat or store
hazardous wastes subject to land disposal restrictions imposed by parts7645:1300-te
70451380 part 7045.1390 or RCRA section 3004, provided the treatment or storage
occurs in containers or tanks and the permittee:

[In item M, the MPCA provides the replacement citation for a repealed range of
rules]//

(1) requests amajor permit modification under subparts 1 to 3;

(2) demonstrates in the request for amajor permit modification that the
treatment or storage is necessary to comply with the land disposal restrictions of parts
#045:1300-t6-7045-1380 part 7045.1390 or RCRA section 3004; and
[In subitem (2), the MPCA provides the replacement citation for a repealed range of
rules]//

(3) ensures that the treatment or storage units comply with the applicable
standards of parts 7045.0552 to 7045.0642 7045.0651 and 7045:1300-t6-7045.1380
7045.1390 pending final administrative disposition of the major modification request.

The authorization to make the changes conferred in this item terminates upon final
administrative disposition of the permittee's major modification request under subparts 1
to 3 or termination of the permit under part 7001.0180.

[In subitem (3), the MPCA correctsa citation to a range of rulesthat changed as parts
were added. The MPCA also provides the replacement citation for a repealed range
of rules]//

[ For text of subps5 and 6, see M.R]

7045.0020 DEFINITIONS.

[For text of subps 1 to 9a, see M.R]

Subp. 9b. Combustible liquid. "Combustible liquid" has the meaning given in Code
of Federal Regulations, title 49, section 73315 173.120, paragraph (b), as amended.

[In subpart 9b, following advice from the Minnesota Department of Transportation,
the MPCA providesa corrected citation to atransportation related regulation.]//
[For text of subps9cto 11, see M.R/]

Subp. 11a. Containment building. "Containment building" means a hazardous waste
management unit that is used to store or treat hazardous waste under the provisions of
parts 7045.0550 and 7045.0649.

[In subpart 11a, the MPCA adopts a definition of a containment building that is
equivalent to the definition in 40 CFR 260.10. A definition is needed because the
MPCA isamending itsrulesin parts 7045.0550 and 7045.0650 to incor por ate federal
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regulations on the storage of hazardous waste in containment buildings. It is
reasonable to have the same definition that is in the federal regulations when the
MPCA is adopting the same substantive standards as the EPA for containment
buildings. This language is based on required RCRA Amendment 109.4: “Land
Disposal Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40 CFR
260.10; assupported at 57 FR 37194-37282, August 18, 1992.]//

[For text of subps 12 to 22a, see M.R]

Subp. 22b. Excluded scrap metal. "Excluded scrap metal” means processed scrap

metal, unprocessed home scrap metal, and unprocessed prompt scrap metal.
[In subpart 22b, the MPCA adopts a definition of excluded scrap metal. This
definition corresponds to a federal definition found at 40 CFR 261.1(c)(9). Adopting
this definition is not required to maintain program authorization from EPA, but the
MPCA believesit isreasonable to adopt into the State rulesto provide clarification of
the regulation of thistype of scrap and also to maintain consistency between the State
and federal regulations. This language is based on optional RCRA Amendment
157.4: “Land Disposal Restrictions Phase 1V--Treatment Standards for Wood
Preserving Wastes, Paperwork Reduction and Streamlining, Exemptions From
RCRA for Certain Processed Materials, and Miscellaneous Hazardous Waste
Provisons’ = 40 CFR 261.1(c)(9); as supported at 62 FR 25998-26040, May 12,
1997.]//

Subp. 22c. Existing drip pad. "Existing drip pad" means a drip pad that:

A. isor was used to manage hazardous waste with the waste code of FO32 and was
constructed, or for which the owner or operator had a design and had entered into binding
financial or other agreements for construction, before December 6, 1990; or

B. is used to manage hazardous waste with the waste code of FO34 or FO35 and
was constructed, or for which the owner or operator had a design and had entered into
binding financial or other agreements for construction, before July 25, 1994.

[In subpart 22c, the MPCA revisesrule numbering to accept added subparts.]//

Subp. 22¢. 22d. Existing hazar dous waste management facility or existing facility.
"Existing hazardous waste management facility” or "existing facility” means afacility
which was in operation or for which construction commenced on or before November 19,
1980. See subpart 10b for definition of "construction commenced.”

[In subpart 22d, the MPCA revisesrule numbering to accept added subparts.]//
[For text of subps 23 to 24a, see M.R]

Subp. 24b. Flammable liquid. "Flammable liquid" has the meaning given in Code of
Federal Regulations, title 49, section +73-215 173.120, as amended.

[In subpart 24b, following advice from the Minnesota Department of Transportation,
the MPCA providesa corrected citation to transportation related regulations.]//
[For text of subps 25 to 30, see M.R/]

Subp. 31. Generator. "Generator" means any person, by site, whose act or process
produces hazardous waste identified or listed in parts 7045.0102 to 7045.0143 7045.0155,
or whose act first causes a hazardous waste to become subject to regulation. " Generator"
means all size generators including large quantity generators, small quantity generators,
and very small quantity generators, unless specifically stated otherwise.

[In subpart 31, the MPCA correctsa citation to a range of rulesthat changed as parts
were added.]//
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[ For text of subps 32 to 37, see M.R]
Subp. 37a. Home scrap metal. "Home scrap metal™ means scrap metal as generated
by steel mills, foundries, and refineries, such as turnings, cuttings, punchings, and borings.

[In subpart 37a, the MPCA adopts a federal definition of home scrap metal that
correspondsto language found at 40 CFR 261.1(c)(11). Adopting thisdefinition is not
required in order to maintain program authorization from the EPA, but the MPCA
believesthat it isreasonable to adopt into the State rules to maintain consistency with
these federal regulations. This language is based on optional RCRA Amendment
157.4: “Land Disposal Redrictions Phase 1V--Treatment Standards for Wood
Preserving Wastes, Paperwork Reduction and Streamlining, Exemptions From
RCRA for Certain Processed Materials, and Miscellaneous Hazardous Waste
Provisons’ = 40 CFR 261.1(c)(11); as supported at 62 FR 25998-26040, May 12,
1997.]/1

Subp. 37b. Household. "Household" has the meaning given in Minnesota Statutes,
section 115A.96, subdivision 1, paragraph (a).

Subp. 37#b- 37c. Household battery. "Household battery” means a disposable or
rechargeable dry cell, generated by a household and commonly used as a power source
for household products. "Household battery” includes nickel-cadmium, alkaline, mercuric
oxide, silver oxide, zinc oxide, zinc-air, lithium, and zinc-carbon batteries, but excludes
lead-acid batteries.

Subp. 37¢- 37d. Household hazar dous waste. "Household hazardous waste" has the
meaning given in Minnesota Statutes, section 115A.96, subdivision 1, paragraph (b).

Subp. 37d: 37e. Household hazar dous waste collection site or collection site.
"Household hazardous waste collection site" or "collection site”" as used in part
7045.0310 has the meaning established under Minnesota Statutes, section 115A.96,
subdivision 1, paragraph (c).

Subp. 37e: 37f. Household waste. "Household waste" means any material including
garbage, trash, and sanitary waste in septic tanks derived from households, including
single and multiple residences, hotels and motels, bunkhouses, ranger stations, crew
guarters, campgrounds, picnic grounds, and day-use recreation areas.

[In subparts 37b to 37f, the MPCA revises rule numbering to accept added
subparts.]//
[For text of subps 38 to 45, see M.R]

Subp. 45a. [See repealer. ]

[In subpart 45a, the MPCA is repealing the definition of “inorganic solid debris’
because thisterm isno longer used in chapter 7045. Thisterm may have been used in
arulethat was previously repealed. Becausethisterm isnot used in the current rules,
it is reasonable to remove it from the definitions. This change is consistent with
required RCRA Amendment 109: “Land Disposal Restrictions for Newly Listed
Wastes and Hazardous Debris’ = 40 CFR 268.2(h); as supported at 57 FR 37194-
37282, August 18, 1992.]//
[For text of subps 45b to 64a, see M.R]

Subp. 65. Partial closure. "Partial closure" means the closure of a hazardous waste
management unit in accordance with the applicable closure requirements of parts
7045.0450 to 7045.0642 7045.0651 at afacility that contains other active hazardous
waste management units. For example, partia closure may include the closure of atank,
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including its associated piping and containment systems, a landfill cell, surface
impoundment, waste pile, or other hazardous waste management unit, while other units
of the same facility continue to operate.
[In subpart 65, the MPCA corrects citations to ranges of rules that changed as parts
were added.]//

[For text of subps 66 to 69, see M.R]

Subp. 70. Pile. "Pile" means any noncontainerized accumulation of solid, nonflowing

hazardous waste that is used for treatment or storage and that is not a containment
building.
[In subpart 70, the MPCA adds a reference to “containment buildings’ to this
existing definition in order to maintain equivalency with the corresponding federal
regulation found at 40 CFR 260.10. This change is based on required RCRA
Amendment 109.4: “Land Disposal Restrictions for Newly Listed Wastes and
Hazardous Debris’ = 40 CFR 260.10; as supported at 57 FR 37194-37282, August 18,
1992.]/1

[ For text of subps 70ato 71, see M.R]
Subp 7la Polychlorlnated blphenyls PCB, or PCB's. "Polychlorinated biphenyls,"
‘ . s fi have the meaning given

amended Mlnneﬁota Statutes sectlon 116 36 SUdeVISIOh 4.
[In subpart 71a, the MPCA revises this definition to include the abbreviation “PCB”
and to clarify that “PCB,” “PCB’s’ and “Polychlorinated Biphenyls’ mean “PCB” as
defined in Minnesota Statutes section 116.36, subdivision 4, in lieu of the previoudy
referenced definition from the federal Toxic Substance Control Act regulations. Since
the teem PCB is already defined in the Minnesota Statutes that govern the
management of PCB’s as hazardous wastes, it is reasonable to use the same
Minnesota definition for purposes of Minnesota's hazar dous waste rules that govern
the management of PCB’s. The MPCA removes the phrase, “halogenated organic
compounds’ as superfluousto the statutory definition. The style used by the Office of
the Revisor of Statutes is that plurals of abbreviations or acronyms are made by
adding an apostrophe followed by a lower case "s' (e.g., PCB'sis plural of PCB in
Staterules).]//
Subp. 72. Pretreatment unit. "Pretreatment unit" means a device which:
[For text of item A, see M.R]

B. receives and treats or stores an influent wastewater which is a hazardous waste
as defined in parts 7045.0102 to 7045.0143 7045.0155; or generates and accumulates a
wastewater treatment sludge which is a hazardous waste as defined in parts 7045.0102 to
#045.0143 7045.0155; or treats or stores awastewater treatment sludge whichisa
hazardous waste as defined in parts 7045.0102 to 7645.0143 7045.0155; and
[In item B, the MPCA corrects 3 citations to ranges of rules that changed as parts
wer e added.]//

C. meets the definition of "tank" as defined in subpart 90.

[For text of subp 72a, see M.R/]
Subp. 72b. Processed scrap metal. "Processed scrap metal” means scrap metal that

has been manually or physicaly altered to either separate it into distinct materials to
enhance economic value or to improve the handling of materials. Processed scrap metal
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includes, but is not limited to, scrap metal that has been baled, shredded, sheared,
chopped, crushed, flattened, cut, melted, or separated by metal type (i.e., sorted) and fines,
drosses, and related material s that have been agglomerated. Shredded circuit boards being
sent for recycling are not processed scrap metal. When recycled, shredded circuit boards
are governed by part 7045.0125, subpart 4, item P.

[In subpart 72b, the MPCA adopts a definition of processed scrap metal that
corresponds to 40 CFR 261.1(c)(10). Adopting this definition is not required to
maintain program authorization from EPA, but the MPCA believes that it is
reasonable to adopt into the State rules to provide clarification of the regulation of
this type of scrap metal and also to maintain consistency between the State and
federal regulations. This change is based on optional RCRA Amendment 157.4:
“Land Digposal Restrictions Phase 1V--Treatment Standards for Wood Preserving
Wastes, Paperwork Reduction and Streamlining, Exemptions From RCRA for
Certain Processed Materials, and Miscellaneous Hazardous Waste Provisions’ = 40
CFR 261.1(c)(10); as supported at 62 FR 25998-26040, May 12, 1997. The adopted
definition is dightly modified from the equivalent federal regulation because the
MPCA does not use the same approach as the federal regulations to define “solid
waste” As a result, the MPCA does not adopt the portion of the federal definition
that removes “processed scrap metal” from the definition of solid waste. In
Minnesota, this material remains a hazardous waste that is excluded only if
recycled.]//

Subp. 72c. Prompt scrap metal. "Prompt scrap metal” means scrap metal as
generated by the metal working or fabrication industries and includes such scrap metal as
turnings, cuttings, punchings, and borings. Prompt scrap metal is also known as industrial
or new scrap metal.

[In subpart 72c, the MPCA adopts a definition of “prompt scrap metal that
corresponds to the federal definition at 40 CFR 261.1(c)(12). The MPCA is not
required to adopt this definition to maintain program equivalence, but the MPCA
believes it is a reasonable addition to the State rules to more clearly address the
regulation of thistype of scrap and to maintain consistency with federal regulations.
This change is based on optional RCRA Amendment 157.4: “Land Disposal
Restrictions Phase 1V--Treatment Standards for Wood Preserving Wastes,
Paperwork Reduction and Streamlining, Exemptions From RCRA for Certain
Processed Materials; and Miscellaneous Hazardous Waste Provisons’ = 40 CFR
261.1(c)(12); 62 FR 25998-26040; May 12, 1997.]//

[For text of subps 73 to 84, see M.R.]

Subp. 84a. Sorbent or sorb. "Sorbent" means a material that is used to soak up free

liquids by either adsorption or absorption, or both. "Sorb" meansto either adsorb or
absorb, or both.
[In subpart 84a, the MPCA adopts a definition of “sorbent or sorb” that isreferred to
in the requirements that apply to hazar dous waste liquids. This definition is the same
as the federal definition in 40 CFR 260.10. This change is based on required RCRA
Amendment 118.2: “Liquidsin Landfills11” = 40 CFR 260.10; as supported at 57 FR
54452-54461, November 18, 1992.]//

Subp. 84b. Speculative accumulation. " Speculative accumulation” means
accumulation of a hazardous waste before it is recycled. Speculative accumulation does
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not include accumulation of awaste if thereis afeasible method of recycling for the
waste and at least 75 percent by volume or weight of the waste is recycled during a
calendar year. The 75 percent requirement applies to each waste of the same type that is
recycled in the same way.

Subp. 84b: 84c. Spent material. "Spent material” means a material that has been used
and as aresult of contamination can no longer serve the purpose for which it was
produced without processing.

[In subparts 84b and 84c, the MPCA revises rule numbering to accept added
subparts.]//
[For text of subps 85 to 98a, see M.R]

Subp. 98b. Under lying hazar dous constituent. "Underlying hazardous constituent"

means any constituent listed in Code of Federal Regulations, title 40, section 268.48,
Table UTS - Universal Treatment Standards, as incorporated in part 7045.1390, except
fluoride, selenium, sulfides, vanadium, and zinc, which can reasonably be expected to be
present at the point of generation of the hazardous waste at a concentration above the
constituent-specific UTS treatment standards.
[In subpart 98b, the MPCA adopts the federal definition of “underlying hazardous
constituent” found at 40 CFR 268.2(i). The EPA requires the MPCA to adopt this
definition in order to maintain program equivalence. The federal definition was the
result of the following several amendmentsto the federal regulations:

e required RCRA Amendment 124.2: “Land Disposal Restrictions for Ignitable
and Corrosive Characteristic Wastes Whose Treatment Standards Were
Vacated” = 40 CFR 268.2(i); as supported at 58 FR 29860-29887, May 24,
1993;

e required RCRA Amendment 137.4: “Universal Treatment Standards and
Treatment Standards for Organic Toxicity Characteristic Wastes and Newly
Listed Wastes’ = 40 CFR 268.2(i); as supported at 59 FR 47982-48110,
September 19, 1994, asamended at 60 FR 242-302, January 3, 1995;

e required RCRA Amendment 151: “Land Disposal Restrictions Phase 111-
Decharacterized Wastewaters, Carbamate Wastes, and Spent Potliners’ = 40
CFR 268.2(i); as supported at 61 FR 15566-15660, April 8, 1996; as amended
at 61 FR 15660-15668, April 8, 1996; 61 FR 19117, April 30, 1996; 61 FR
33680-33690, June 28, 1996; 61 FR 36419-36421, July 10, 1996; 61 FR 43924-
43931, August 26, 1996; and 62 FR 7502-7600, February 19, 1997; and

e required RCRA Amendment 167A: “Land Disposal Restrictions Phase V-
Treatment Standards for Metal Wastes and Mineral Processing Wastes’ = 40
CFR 268.2(i); assupported at 63 FR 28556-28753, M ay 26, 1998.]//

Subp. 98c. Unfit for usetank system. "Unfit for use tank system" means a tank
system that has been determined through an integrity assessment or other inspection to be
no longer capable of storing or treating hazardous waste without posing athreat of release
of hazardous waste to the environment.

Subp. 98¢. 98d. Univer sal waste. "Universal waste" has the meaning given at Code of
Federal Regulations, title 40, section 273.9.

Subp. 98d- 98e. Univer sal waste handler. "Universal waste handler” has the meaning
given at Code of Federal Regulations, title 40, section 273.9.

ncooley Page 23 5/13/2008



OCoOoO~NOOULh, WN B

Subp. 98e- 98f. Univer sal waste transporter. "Universal waste transporter” has the
meaning given at Code of Federal Regulations, title 40, section 273.9.

[In subparts 98c to 98f, the MPCA revises rule numbering to accept added
subparts.]//
[For text of subps 99 to 102b, see M.R ]

Subp. 102c. Wastewater. "Wastewater" means waste that contains less than one
percent by weight total organic carbon (TOC) and less than one percent by weight total
suspended solids (TSS), with the following exceptions:

A. FO01, FO02, FO03, FO04, or FOO5 wastewaters are solvent-water mixtures that

contain less than one percent by weight total organic carbon or less than one percent by
weight total FOO1, FO02, FO03, FO04, or FOO5 solvent constituents listed in part
#045:1355 Code of Federal Regulations, title 40, section 268.40, as incorporated in part
7045.1390;
[In item A, the MPCA is replacing a reference to a State rule repealed in this
rulemaking with a citation to the equivalent federal regulation being incor porated by
reference in this rulemaking. The MPCA also describes where it incorporates the
federal language.]//

[For text of items B and C, see M.R]
Subp. 103. Wastewater treatment unit. "Wastewater treatment unit" means a device
which:

[For text of item A, see M.R]

B. receives and treats or stores an influent wastewater which is a hazardous waste
as defined in parts 7045.0102 to 7045.0143 7045.0155; or generates and accumulates a
wastewater treatment sludge which is a hazardous waste as defined in parts 7045.0102 to
7045.0143 7045.0155; or treats or stores a wastewater treatment sludge whichisa
hazardous waste as defined in parts 7045.0102 to 7645.0143 7045.0155; and
[In item B, the MPCA corrects 3 citations to ranges of rules that changed as parts
were added.]//

[For text of item C, see M.R]
[ For text of subps 104 to 109, see M.R.]

7045.0065 INCORPORATION AND AVAILABILITY OF REFERENCES.

The documents referred to in this ehapteray-be-obtatned-by-contactingthe
appropriate-offices-astisted-n-thispart: part are incorporated by reference. The

documents are not subject to frequent change, unless otherwise noted, and are available
online or through the Minitex interlibrary loan system, unless otherwise noted:

[The MPCA isrevising part 7045.0065 “ Availability of References,” to incor porate by
reference in item D below, the documents found in 40 CFR 260.11, (References to
Standard Methods, as amended). Because this incorporation by reference is to a
more comprehensive list of documents, the MPCA is also repealing existing items
below that are either already addressed by the incorporated references listed in 40
CFR 260.11, or that are no longer referenced in the State rules. The MPCA is also
revisng the numbering to accept added items. Because certain of the referenced
documents are not widely published, the MPCA has filed copies of those documents
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with Minnesota’'s State Law Library, as required by Minnesota’'s Administrative
ProceduresAct, to a$uretherr avarlabrlrty]//

[The M PCA IS removing this reference because references to the ASTM standards
pertinent to thisruleare now found in the newly incor por ated federal referencesin 40
CFR 260. 11]//

[TheM PCA iIsremoving this reference because itis not needed Each refer enceto the
Minnesota Uniform Fire Code found in these rules is accompanied by the statement,
“as incorporated by reference in part 7511.0090,” which references the current
proper citation.]//

C: A. theimplicit price deflator for gross ratienal domestic product A from the
Survey—ef—Gurrent—Busm%s Bureau of Economrc Analysrs Unrted Statae Department of

Paul—PubHelzr-braFy This document is sub| ect to frequent chanqe and is readr Iv avatlable
at the Bureau of Economic Analysis Web site: www.bea.gov;

[In former item C, now item A, the MPCA deletes an obsolete address for obtaining
thisdocument. The document is subject to frequent changes and a current version is
readily available at the U.S. Department of Commerce's Bureau of Economic
AnalyssWeb site: www.bea.gov. Also, the MPCA isrevising theterm “ gross national
product” tothecurrent federal replacement term grossdomestlc product "1

[The MPCA repeals the language in former item D because it is no longer necessary
to incor porate this reference in the State rules. This manual was formerly identified
in conjunction with a waste listed in part 7045.0135, subpart 3, item G, subitem (4).
In the amendments to part 7045.0135, the MPCA incorporates the federal lists of
hazardous waste by reference. In the incorporated federal lists, there is no longer a
referencetothrs manual ]//

[The MPCA is removing the reference to Methods for Chemical Analysis of Water
and Wastes, in old item E because this method is no longer found to be referenced in
theserules]//

[The MPCA is removmg the reference to Standard TM 01 69 in old |tem F because
thismethod isincluded in the standardized “ Test Methodsfor Evaluating Solid Waste,
Physical/Chemical Methods,” EPA publication number SW-846, that the MPCA
incor porates through item D of thispart.]//
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[The MPCA is removing old item G because the MPCA now incorporates this
reference, “Test Methods for Evaluating Solid Waste, Physical/Chemical Methods,”
EPA publication number SW-846, through item D of thispart.]/

H- B. the most recent edition of the Uniform Customs and Practice for
Documentary Credltsépulel-teatlen—zge)% publlshed by the Internatlonal Chamber
of Commerce P

[The MPCA revises former item H, new item B, both to cite the most recent edition
and to remove information about an address provided for obtaining the referenced
material. Since physical addresses are subject to periodic change, the MPCA believes
that it is reasonable to provide the document title and publisher information from
which a reader may obtain the document. The reader can obtain the document
through alibrary or by use of the internet. The MPCA correctsthisreferenceto cite
the most recent edition of the referenced material asthisis what was intended by the
existing rule language found in part 7045.0524.]//
}: C. Standard Industrial Classification Manual issued by the Office of

Management and Budget Executlve Offlce of the Preﬂ dent of the Unlted States,

(1987), and

[The MPCA revises former item |, new item C, to remove information about an
address provided for obtaining the referenced material. Since physical addresses are
subject to periodic change, the MPCA Dbelieves that it is reasonable to provide the
document title and publisher information from which a reader may obtain the
document. The reader can obtain the document through a library or by use of the
internet. The standard meansfor ordering thisdocument isonline via the publisher’s
Web site]//
D. the documents found in Code of Federal Regulations, title 40, section 260.11, as
amended.
[In added item D, the MPCA incor porates by reference the documents found in 40
CFR 260.11, “References to Standard Methods,” as amended. Various State rules,
many of which are based on federal regulations, refer to the federal standards or test
methods. Since they can change over time, it is reasonable to make rules that
incorporate the latest standards and test methods. The items incorporated by
reference are either common and widely available, or the MPCA hasfiled copies with
Minnesota’'s State Law Library to assure their availability. Item D includes language
from the following RCRA amendments and results in equivalence to the language
found in 40 CFR 260.11:
e required RCRA Amendment 126: “Testing and Monitoring Activities’ = 40
CFR 260.11(a); as supported at 58 FR 46040-46051, August 31, 1993. Thisis
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related to former item G.;

e required RCRA Amendment 128: “Wastes From the Use of Chlorophenalic
Formulations in Wood Surface Protection” = 40 CFR 260.11(a); as supported
at 59 FR 458-469, January 4, 1994;

e required RCRA Amendment 132: “Wood Surface Protection; Correction” =
40 CFR 260.11(a); assupported at 59 FR 28484, June 2, 1994; and

e required RCRA Amendment 154-1.6-7: “ Consolidated Organic Air Emission
Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
260.11(a-b); assupported at 59 FR 62896-62953, December 6, 1994.]//

7045.0071 UNDERGROUND INJECTION.

References to underground injection of waste throughout this chapter are subject to

Minnesota statutes and rules prohibiting the discharge of waste or pollutants to the
saturated or unsaturated zones.
[In new part 7045.0071, the MPCA clarifies that, despite references to under ground
injection of waste found in chapter 7045 or in incorporated federal regulations,
underground injection is also subject to other Minnesota statutes and rules that
prohibit underground injection of waste or pollutants. For example, part 7060.0100
prohibits the discharge of sewage, industrial waste, or other waste to the saturated
zone (groundwater) or unsaturated zone (soil above the water table). The purpose of
such arestriction, as stated in part 7060.0100, isto preserve and protect underground
waters by preventing pollution. Thus, it is reasonable to include in the hazardous
waste rules a clarification that reference to underground injection in chapter 7045 is
not only subject to hazardous waste rules but also to other statutes and rules
gover ning under ground dischar ges of waste or pollutants.]//

7045.0075 PETITIONS.

Subpart 1. Petitionsfor equivalent testing or analytical methods. Any person
seeking to use atesting or analytical method other than those described in parts
7045.0102 to 7645:0143; 7045.0155 or 7045.0450 to 7645.0642 7045.0651 may petition
under these provisions. The person must demonstrate to the satisfaction of the
commissioner that the proposed method is equal to or superior to the corresponding
method prescribed in parts 7045.0102 to 7045.0143; 7045.0155 or 7045.0450 to
#045.0642 7045.0651 in terms of its sensitivity, accuracy, precision, and reproducibility.
Each petition must include:

[In subpart 1, the MPCA corrects six citations to ranges of rules that changed as
partswereadded.]//
[For text of items Ato D, see M.R/]

E. comparative results obtained from using the proposed method with those
obtained from using the relevant or corresponding methods prescribed in parts 7645-0100
7045.0102 to 70645.0143; 7045.0155 or 7045.0450 to 7045.0642 7045.0651;

[For text of items F and G, see M.R]

After receiving a petition for an equivalent testing or analytical method, the
commissioner may request any additional information on the proposed method which the
commissioner may reasonably require to evaluate the method.
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Subp. 2. Petitions to exclude a waste produced at a particular facility. Petitions to
exclude awaste produced at a particular facility are as follows:
[For text of items Ato D, see M.R]
E. If thewaste islisted with code " T" in part 7045.0135, subitems (1) to (4) apply.
(1) The petitioner must demonstrate that the waste:

(a) does not contain the constituent or constituents in part 7045.0141 that
caused the agency to I|st the waste us ng the approprlate test methods prescribed in Code
"Test Methods for
Eval uatl ng Solid Waste Physi caI/ChemlcaI Methods EPA publication SW-846,
incorporated by reference in part 7045.0065, item D; or
[In unit (a), the MPCA revises the rules to include a specific reference to part
7045.0141, where the hazardous constituent list is located, so that it can be easly
found. The MPCA also provides the name and revised citation for the appropriate
test method that was formerly located in repealed 40 CFR part 261, Appendix |11, but
which is now at 40 CFR 260.11, which the MPCA has incorporated by reference at
part 7045.0065, item D. This change relates to required RCRA Amendment 126:
“Testing and Monitoring Activities’ = 40 CFR 260.22(d)(2)(i); as supported at 58 FR
46040-46051, August 31, 1993.)//

[For text of unit (b), see M.R]
[For text of subitems (2) to (4), see M.R]
[For text of items F to H, see M.R/]

Subp. 3. Petition for reduced regulation of hazardous waste being speculatively
accumulated or reclaimed prior to use. The agency may, upon presentation of a
petition for those purposes, reduce any of the requirements of chapter 7045 applicableto
reclamation, reuse, or recycling. The agency shall apply the standards and criteria set
forth below in determining whether to grant a petition to reduce the regulatory
requirements for the following recycled hazardous wastes.

[For text of item A, see M.R]

B. Any person seeking areduction in regulation of hazardous wastes that are
reclaimed and then reused as feedstock within the original prirrary production processin
which the hazardous wastes were generated if the reclamation is an essential part of the
production process may petition under these provisions. The agency's decision regarding
the petition shall be based on the following standards and criteria:

[Initem B, the MPCA deletes the word “primary” from the discussion of feedstocks.
Deleting the word “primary” is optional as the effect reduces regulatory stringency.
The MPCA bdlieves that adopting this federal change to allow a broader type of
production process to qualify for feedstock reuse is reasonable and is adequately
protective. This change relates to optional RCRA Amendment 137.5: “Universal
Treatment Standards and Treatment Standards for Organic Toxicity Characteristic
Wastes and Newly Listed Wastes’ = 40 CFR 260.31(a-b); as supported at 59 FR
47982-48110, September 19, 1994; asamended at 60 FR 242-302, January 3, 1995.]//
[For text of subitems (1) to (8), see M.R]

[For text of item C, see M.R/]

[For text of subp 4, see M.R]

Subp. 5. Petition for use of alternate manifest. A person who meets the criteriain
item A may submit a petition to the commissioner for approval of the use of an alternate
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manifest system as described in item B. The criteria the commissioner shall usein
determining whether to approve the use of the alternate manifest system are provided in
item C.

[For text of item A, see M.R]

B. Upon approval, an alternate manifest system may be used in lieu of the manifest
system described in parts 7045.0261 te and 7045.0265. The commissioner shall only
approve aternate manifest systems meeting the following criteria:

[In item B, the MPCA revises language to clarify that there are currently no parts
between parts 7045.0261 and 7045.0265.]//

(1) The alternate manifest system must include a manifest form to be used by
the generator to notify the commissioner each time waste is transported under this subpart.
The manifest form must include: a space for the generator's name, mailing address,
telephone number, and identification number; a space for the transporter's name and
identification number; a space for the name, address, tel ephone number, and
identification number of the recycling facility; a space for the United States Department
of Transportation shipping name, hazard class, and identification number, and packing
group of the waste as specified in the United States Department of Transportation Code,
title 49, parts 171 to £79 199; a space for the number and type of containers and total
volume of the waste being shipped; a space for the waste identification number as
specified in part 7045.0131, 7045.0135, or 7045.0137; a space for the signature of the
generator or the generator's authorized representative affirming the correctness of the
information; the mailing address of the commissioner; and a statement advising the
generator to complete the form and submit it to the commissioner within five working
days of transporting waste.

[In subitem (1), the MPCA corrects one of several citations to a range of regulations
amended by the U.S. Department of Transportation. The MPCA also follows advice
from Minnesota’s Department of Transportation to revise language to conform with
mor e recent changesto those federal regulations.]//
[For text of subitems (2) and (3), see M.R]
[For text of item C, see M.R]
[For text of subps 6 and 7, see M.R]

Subp. 8. [Seerepeder.]

[The MPCA repeals subpart 8 because only the EPA may grant case-by-case
extensions to an effective date for land disposal restrictions—the subject of this
subpart. Thisrepeal does not changethe effect of the rule, which formerly referenced
the EPA asthe sole authority for granting thistype of extension. The MPCA bélieves
that it is reasonable to repeal this subpart since the State cannot accept the
application or grant those types of extensions. The MPCA will refer anyone seeking
thistype of extension to the EPA.]//

Subp. 9. Petitionsto allow land disposal of a prohibited waste. A person seeking an
exemption from a prohibition for the disposal of arestricted hazardous waste in a
particular unit or units must submit a petition to the agency and to the EPA demonstrating,
to areasonable degree of certainty, that there will be no migration of hazardous
constituents from the disposal unit or injection zone for as long as the wastes remain
hazardous. The demonstration to the EPA must include the provisionsin Code of Federal
Regulations, title 40, section 268.6. The demonstration to the agency must include an
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identification of the specific waste and the specific unit for which the demonstration will
be made, awaste analysis to describe fully the chemical and physical characteristics of
the subject waste, and a comprehensive characterization of the disposal unit site including
an analysis of background air, soil, and water quality. The demonstration must also
include a monitoring plan that detects migration at the earliest practicable time, and
sufficient information to assure the commissioner that the owner or operator of aland
disposal unit receiving restricted wastes will comply with other applicable federal, state,
and local laws. The person seeking the exemption must also comply withitems A to L.
[For text of items Ato C, see M.R]

D. If the owner or operator determines that there is migration of hazardous
constituents from the unit, the owner or operator must immediately suspend receipt of
prohibited waste at the unit and notify the commissioner in writing within ten days of the
determination that a release has occurred. Within 60 days of receiving the notification,
the commissioner shall determine whether the owner or operator can continue to receive
prohibited waste in the unit and whether the variance isto be revoked. The commissioner
shall also determine whether further examination of any migration is warranted under
applicable provisions of parts 7045.0450 to 7045-0642 7045.0651.

[In item D, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//

[For text of itemsEto |, see M.R]

J. Before the agency's decision, the applicant must comply with al restrictions on
land disposal under parts7045:1300-t6-7045:1380 part 7045.1390 when the effective date
for the waste has been reached.

[In item J, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of items K and L, see M.R]
Subp. 10. [See repealer.]
[The MPCA repeals Subpart 10 because only the EPA may grant petitions for
alternate treatment standards or alternative technology, which are the subjects of the
repealed subpart. This repeal does not change the effect of the rule, which formerly
referenced the EPA as the sole authority for granting this type of petition. The
MPCA believes that it is reasonable to repeal this subpart since the State cannot
accept the application or grant those types of petitions. The MPCA will refer anyone
seeking thistype of extension to the EPA.]//
[For text of subps 11 and 12, see M.R]

7045.0090 ADOPTION AND INCORPORATION BY REFERENCE.

Subpart 1. Applicability. Except as specified in subparts 2 and 3, the terms and
standards identified in subparts 1ato e 1h apply whenever federal regulations are
adepted-er incorporated by reference in this chapter whether or not this part is
specifically referenced. Terms used in incorporated Code of Federal Regulations, title 40,
and defined in part 7045.0020 or in Minnesota Statutes have the meaning given in part
7045.0020 or in Minnesota Statutes.

[The MPCA recently promulgated part 7045.0090 to address general conditions
governing materials incor porated by reference and to list State counter parts to cited
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federal regulations. Additional conditions specific to the incorporated material may
appear in these rules at the place where the material isincorporated. The MPCA is
revisng part 7045.0090 in two ways. Thefirst isto organize existing requirements by
their federal part/topic. For example, subpart 1d addresses incorporated federal
regulations that relate to hazardous waste generators, and subpart le addresses
incorporated federal regulations relating to hazardous waste transporters.
Organizing these subparts by their federal topic makesit easier for the reader to find
conditions related to incorporated material. This type of change is only meant to
clarify this part. The reasonableness of the existing material in this part was
originally justified in the Statement of Need and Reasonableness for the rulemaking
in which the MPCA first adopted this part (part 7045.0090 was originally adopted in
a rulemaking, “Rules Governing Adoption of Rules by Reference, Corrective Action
and Remediation Waste M anagement, Minnesota Rules Parts 7045.0020, 7045.0090,
7045.0450, 7045.0478, 7045.0485, 7045.0545, 7045.0546, 7045.0547, 7045.0548 and
7045.0552," dated September 8, 2004). In that rulemaking, the MPCA determined
that it was reasonable to provide guidance on how cites and cross references within
federal regulations would apply in rules when incor porated by reference. While the
MPCA is now dgnificantly rearranging existing guidance, the MPCA already
established its reasonableness. The second type of change to this part addresses an
expanded list of incorporations by referencein thisrule. Below, the MPCA discusses
added or revised references.]//
Subp 1aGener—aL& |f|cterms

The fol I owing

terms and phrases have the meaning glven m—paﬁ—?%@%@and—theappheabte
Minnesota-statute.

[The MPCA revises and restructures old item A, into a new subpart 1a, under which
it defines specific terms.]//

A."EPA" and "agency" mean the Pollution Control Agency ane-ts-cemimissioner.
[Initem A, the MPCA clarifies that when it incor por ates federal regulationsinto rule
by reference, references in federal regulations to “EPA” or to “agency” mean the
Minnesota Pollution Control Agency. The MPCA removes a reference to
“commissioner” in thissubpart smcecommlssoner isaddressed in item B.]//

B." "

[The MPCA moveﬁthlsdeflnltlon into |tem D ]//

[TheM PCA moveﬁthlsdeflnltlon |nto |tem D ]//

DB- B. "Regiona administrator,” "administrator,” and "director" mean the
commissioner of the Pollution Control Agency.
[In item B, the MPCA adds the term administrator because that term is sometimes
used in federal regulations that are incorporated by reference and clarifies that this
term also meansthe MPCA commissioner.]//

E: C. "State," "authorized state,” "approved state,”" or "approved program” means
Minnesota.

£
[The MPCA movesthisdefinition into a new item D ]//
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D. "Generator," "hazardous waste," and "waste" have the meanings given in part
7045.0020.

[In item D, the MPCA consolidates terms that were previoudy defined in former
itemsB, C,and F.}//

Subp. 1b. Hazar dous waste management system gener al standards; Code of
Federal Regulations, title 40, part 260. References to the petition processes established
in “Code of Federal Regulations, title 40, part 260, subpart C,"er"Code-of-Federal
Regulations-title40; or Code of Federal Regulations, title 40, sections 260.20 to 260.41,“
mean the petition processes established in part 7045.0075.

[In subpart 1b, the MPCA clarifies that references in incorporated federal language
to the petition process in 40 CFR part 260, subpart C, mean the State counter part
found in part 7045.0075.]//

Subp. 1c. Identification and listing standar ds, Code of Federal Regulations, title
40, part 261.

A. References to any section in “Code of Federal Regulations, title 40, part 261,

subpart- G subparts A to C, or to Code of Federal Regulations, title 40, sections 26120
261.1 to 261.24,"er"characteristic-hazardeus waste™ mean the-characteristies-established
Hpart parts 7045.0102 to 7045.0131 or part 7045.0214, subpart 3.
[Initem A, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 261, subparts A to C, regarding the identification and listing of hazar dous
wastes, mean the State counterparts found in parts 7045.0102 to 7045.0131 and
7045.0214, subpart 3.)//

B. Referencesto “Code of Federal Regulations, title 40, section 261.4,“ mean the
exclusions listed in part 7045.0120.

C. Referencesto “Code of Federal Regulations, title 40, section 261.6,~ mean the
use, reuse, recycling, and reclamation requirements of part 7045.0125.

[InitemsB and C, the MPCA eliminates unnecessary quotation marks|//

D. References to any section in Code of Federal Regulations, title 40, part 261,
subpart D, or to Code of Federal Regulations, title 40, sections 261.30 to 261.38, mean
parts 7045.0135 to 7045.0145.

[Initem D, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 261, subpart D, regarding the lists of hazardous wastes, mean the State
counter partsfound in parts 7045.0135 to 7045.0145.]//

Subp. 1d. Standar ds applicable to generator s of hazardous waste, Code of Feder al
Regulations, title 40, part 262. References to Code of Federal Regulations, title 40, part
262, or to any section in Code of Federal Regulations, title 40, sections 262.10 to 262.70,
mean parts 7045.0205 to 7045.0325.

[In subpart 1d, the MPCA clarifies that references in incorporated federal language
to 40 CFR part 262, regarding generators of hazardous wastes, mean the State
counter partsfound in parts 7045.0205 to 7045.0325.]//

Subp. le. Standards applicableto transporters of hazardous waste, Code of
Federal Regulations, title 40, part 263. References to any section in Code of Federal
Regulations, title 40, sections 263.10 to 263.31, mean parts 7045.0351 to 7045.0397.
[Insubpart 1e, the MPCA clarifiesthat referencesin incorporated federal language to
40 CFR sections 263.10 to 263.31, regarding the transportation of hazardous waste,
mean the State counter partsfound in parts 7045.0351 to 7045.0397.]//
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Subp. 1d 1f. Permitted and interim status standar ds for owners and oper ator s of
hazar dous waste treatment, storage, and disposal facilities; Code of Federal
Regulations, title 40, parts 264 and 265.

A. References to “Code of Federal Regulations, title 40, part 264, subpart F,*

“Code Code of Federal Regulations, title 40, sections 264.90 to 264.101,~“Cede Code of
Federal Regulations, title 40, part 265, subpart F,~ or “Code of Federal Regulations, title
40, sections 265.90 to 265.94," mean the requirements of parts 7045.0484, 7045.0485,
7045.0590, and 7045.0592 relating to groundwater protection, monitoring, and corrective
action for releases.
[Initem A, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 264, subpart F, or to 265, subpart F, regarding the operation of hazardous
waste facilities, mean the State counterparts found in parts 7045.0484, 7045.0485,
7045.0590, and 7045.0592.]//

B. Referencesto “Code of Federal Regulations, title 40, part 264, subpart H,*

“Code Code of Federal Regulations, title 40, sections 264.140 to 264.151,~“Cede Code
of Federal Regulations, title 40, part 265, subpart H,“ or “Code of Federal Regulations,
title 40, sections 265.140 to 265.150,~ mean the financial assurance requirements of parts
7045.0498 to 7045.0524 and 7045.0608 to 7045.0624.
[Initem B, the MPCA clarifies that referencesin incorporated federal language to 40
CFR part 264, subpart H, or to 265, subpart H, regarding financial assurance for
hazardous waste facilities, mean the State counterparts found in parts 7045.0498 to
7045.0524 and 7045.0608 to 7045.0624.]//

C. References to “Code of Federal Regulations, title 40, part 264, subpart O,“
“Code Code of Federal Regulations, title 40, sections 264.340 to 264.351,““Cede Code
of Federal Regulations, title 40, part 265, subpart O,“ or “Code of Federal Regulations,
title 40, sections 265.340 to 265.352, mean the thermal treatment standards of parts
7045.0542 and 7045.0640.

[Initem C, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 264, subpart O, or to 265, subpart O, regarding thermal treatment facilities,
mean the State counter partsin parts 7045.0542 and 7045.0640.]//

D. References to “Code of Federal Regulations, title 40, part 264, subpart N,*
“Code Code of Federal Regulations, title 40, sections 264.300 to 264.317,““Cede Code
of Federal Regulations, title 40, part 265, subpart N,~ or “Code of Federal Regulations,
title 40, sections 265.300 to 265.316, mean the landfill standards of parts 7045.0538 and
7045.0638.

[Initem D, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 264, subpart N, or to 265, subpart N, regarding landfills, mean the State
counterpartsin parts 7045.0538 and 7045.0638.]//

Subp. Ze 1g. Permit requirements; Code of Federal Regulations, title 40, part 270.
References to “Code of Federal Regulations, title 40, part 270, subparts A to H,"“Cede
Code of Federal Regulations, title 40, sections 270.1 to 270.230,~ or any other reference
to a hazardous waste facility permit mean the hazardous waste facility permit
requirementsin parts 7001.0500 to 7001.0730.

[In subpart 1g, the MPCA clarifies that references in incor porated federal language
to 40 CFR part 270, subparts A to H, regarding hazar dous waste per mits mean the
State counterpartsin parts 7001.0500 to 7001.0730.]//
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Subp. 1h. Other standards.

[The MPCA creates subpart 1h to address the adoption of standards that do not fit
into any of the existing categories.]//

A. References to Code of Federal Requlations, title 40, part 273, mean part
7045.1400 (universal waste).

[In new item A, the MPCA clarifies that references in incorporated federal language
to 40 CFR part 273, regarding universal wastes, mean the State counterpartsin part
7045.1400.]//

B. References to Code of Federal Regulations, title 40, part 279, mean parts
7045.0692 to 7045.0990 (used ail).

[In new item B, the MPCA clarifies that referencesin incorporated federal language
to 40 CFR part 279, regarding used oil, mean the State counterparts in parts
7045.0692 to 7045.0990.]//

C. References to underground injection of waste in any Code of Federal
Regulations incorporated in this chapter are subject to Minnesota Statutes and rules
prohibiting the discharge of waste or pollutants to the saturated or unsaturated zones.

[In new item C, the MPCA clarifies that Minnesota statutes and rules prohibit
underground injection of waste or pollutants. This is not a change but only a
clarification of existing rules and statutes.]//

D. References to Code of Federal Regulations, title 40, part 266, subpart C, mean
part 7045.0665 (uses constituting disposal).

[Initem D, the MPCA clarifiesthat referencesin incorporated federal language to 40
CFR part 266, subpart C, mean the State counter partsin part 7045.0665.]//

E. References to Code of Federal Regulations, title 40, part 266, subpart F, mean
part 7045.0675 (precious metal recovery).

[Initem E, the MPCA clarifies that referencesin incorporated federal language to 40
CFR part 266, subpart F, mean the State counter partsin part 7045.0675.]//

F. References to Code of Federal Regulations, title 40, part 266, subpart G, mean
part 7045.0685 (spent |ead-acid batteries being reclaimed).

[Initem F, the MPCA clarifies that referencesin incorporated federal language to 40
CFR part 266, subpart G, mean the State counterpartsin part 7045.0685.]//
[For text of subps 2 and 3, see M.R]

Subp. 4. Applicable law. When federal regulations incorporated into this chapter cite
additional federal regulations and when this chapter does not address whether the cited
federal regulations or corresponding state rules apply, state rules shall apply.

[In subpart 4, the MPCA clarifies that, unless otherwise specified, when either
Minnesota Rules or corresponding RCRA regulations could apply, the most stringent
ruleor regulation governs.]//

7045.0102 MIXTURES OF WASTES.

[The MPCA revises part 7045.0102 to clarify the existing requirements and to make
the rule correspond more closely to parallel requirements in 40 CFR section 261.3.
Except for several new federal exclusions being added to subpart 2, item E, subitems
(6) and (7), the revisions to this rule part are intended to clarify the rule without
changing its meaning. The MPCA intends to continue regulating the same mixtures
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that were considered to be hazardous under the former rule, and, except for the
newly added exceptions in Item E, to continue excluding those mixtures that were
excluded from regulation under the former rule]//

Subpart 1. Scope. Except as provided in part 7045.0665, subpart 1, mixtures of wastes
are hsted-n-subparts2-and-3 identified in subpart 2.

[In subpart 1, the MPCA replaces the word “listed,” which has a special meaning in
this chapter, with the more appropriate term “identified.” The MPCA also removes
an obsoletereferenceto subpart 3 that wasrepealed in aprior rulemaking.]//

Subp. 2. Mixtures of hazar dous and nonhazar dous wastes. The mixing of a

hazardous waste with a nonhazardous waste as described in this subpart constitutes
treatment. Generators who mix hazardous and nonhazardous wastes on site must meet the
requirements of part 7045.0211 for generators with on-site facilities. Mixtures excluded
under part 7045.0075, subpart 2, are excluded from regulation. Wastes excluded under
this subpart are subject to part 7045.1390, even if they no longer exhibit a characteristic
at the point of land disposal.
[In subpart 2, the MPCA adds two new sentences. The first clarifies that wastes
excluded through the petition process in part 7045.0075, subpart 2, are not further
addressed by thismixturesrule. The existing rule, and corresponding 40 CFR section
261.3, repeated a smilar phrase at different units throughout the part. In this
introductory paragraph, the MPCA adds one reference to the waste petition process
to consolidate several redundant references. In the second new sentence, the MPCA
is adding a requirement that corresponds to 40 CFR 261.3(g)(3). Thisis based on
RCRA Amendment 192A.2: “Mixture and Derived-From Rules Revisions’ = 40 CFR
261.3(g)(3); as supported at 66 FR 27266-27297, May 16, 2001. This sentence helps
the reader to understand that treatment standards for land disposal may be more
restrictive than the criteria used for determining whether the waste is characteristic
waste.]//

A. A mlxture isa hazardous waste |f |t Eamt*tuteef—hehhazapeleuewesteanel-any

19450131 contat ns awaste that is hazardous sol ely because it exh| b| ts any of the

characteristics of ignitability, corrosivity, oxidativity, or reactivity identified in part
7045.0131, or contains a hazardous waste listed in part 7045.0135 solely because of
ignitability, corrosivity, or reactivity, and the resulting mixture exhibits any characteristic
of ahazardous waste identified in part 7045.0131.

[Former item A language stated that wastes that exhibit hazardous characteristics
solely for ignitability, reactivity, corrosivity or oxidativity are not regulated as
hazardous waste if, after mixing, they no longer display those characteristics. The
MPCA intends the effect of item A to remain the same, however, it rephrasesitem A
to make three changes.//

First, the MPCA changes the identified characteristics to plural form instead of
singular in order to clarify that this item also applies when mixtures contain more
than one of the characteristics (e.g., a waste that is both corrosive and ignitable).//
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Theuse of theterm “solely” is meant to clarify that the waste could only be hazar dous
because of those specific characteristics, not that it was limited to only one of those
characteristics. To qualify for this provision, a waste must not be hazardous for any
reason other than ignitability, corrosivity, oxidativity or reactivity (e.g., may not be
characteristic for or listed based on toxicity or lethality)./

The second change is that the MPCA revised item A to address both listed and
characteristic waste that, when mixed, continues to exhibit a characteristic of
hazardous waste. This was done by incor porating the contents of three former items
into item A. Item A addresses mixtures of characteristic wastes that had been
addressed in former item A and in the second part of former item C. It also addresses
mixtures of listed wastes formerly addressed in the first part of former item C and
former item B. Former item B stated that mixtures containing wastes that were listed
for ignitability, corrosivity, or reactivity were not hazardous if the resulting mixture
was not characteristic. Former item E further addressed this concept by excluding
from regulation sewer ed wastes that werelisted for reasons of ignitability, corrosivity,
and reactivity. The MPCA combinesall of thesetypes of mixturesinto new item A.//

In new item A the MPCA addresses mixtures resulting from both categories of
wastes—those that are hazardous because they are listed and those that are
hazardous because they exhibit a characteristic. Regardless of how the waste is
initially identified as hazardous, if, after mixing, the waste still exhibits one of the
specified characteristics (ignitable, reactive, oxidative or corrosive), it continuesto be
regulated as a hazardous waste. A mixture of these types of wastes, whether it is
derived from alisted waste or a characteristic waste, will be regulated as hazardous if
the resulting mixture has a hazar dous char acteristic./

Finally, the MPCA rephrases this part to use more affirmative language to state that
the mixture is a hazardous waste if it exhibits a characteristic (in lieu of the previous
language which said that it is a hazardous waste unless it does not exhibit a
characteristic)./

Although the format of these mixture provisions has changed, the MPCA intends that
mixtur es of these types of waste are not hazardous wastes if they do not exhibit these
characteristics of hazardous waste. This is not a changed requirement from the
previous rule, but is only a rephrasing intended to simplify and clarify the existing
requirement.//

The structure of the State mixtures rule differs significantly from the federal
counterparts. However, there are many paralle eements, and the EPA determined
that the State and federal rules are equivalent. The MPCA intends for its mixtures
rule to continue to regulate the same wastes as the federal regulation and to remain
equivalent to thefederal mixturesrule.//

In addition to its initiative to reorganize and clarify its mixtures rules, the MPCA is
also adopting changes based on changes the EPA made to corresponding federal
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regulations. Further discusson of recent amendments to the federal mixtures
language as it relates to the changes being made to this part are discussed in the
following federal amendments:
e RCRA Amendment 192A.2: “Mixture and Derived-From Rules Revisions’ =
40 CFR 261.3(9)(2)-(3); assupported at 66 FR 27266-27297, May 16, 2001.
e RCRA Amendment 194: “Mixture and Derived-From Rules Revision 11" = 40
CFR 261.3(g)(4); assupported at 66 FR 50332-50334, October 3, 2001.]//
B. Except asprowded initem D or E, amlxturelsahazardouswaste ifitisa

[Item B is significantly revised to only refer to mixtures of wastes that are listed for
reasons of toxicity. Mixtures of wastes that are listed for toxicity were formerly
regulated in former items C, D and E, and their regulatory status has not changed as
aresult of thisrevison. A mixture that contains a waste listed for toxicity remains a
hazardous waste.//

Although thisis not a new requirement and need not be justified, the MPCA believes
it is reasonable to repeat the reasoning behind this requirement. Unlike other waste
characteristics in new item A, there is no provision in new item B that a listed toxic
waste will somehow, after mixing, not exhibit a characteristic and, therefore, be
excluded from regulation. Thisis because the MPCA has special concer ns about the
natur e of toxic wastes and about disguising toxicity through dilution. Thisisdifferent
than the concernswith other waste characteristics. Thetypes of wastesthat arelisted
for toxicity can include carcinogens and other extremely hazardous or insidious
chemicals. A listing for toxicity can be based on very complex reasons and toxicity
cannot be evaluated as smply as a characteristic such as corrosivity, reactivity or
ignitability. If a waste that is ignitable, corrosive or reactive is mixed with another
waste so that those original properties are no longer present (i.e., it will no longer
burn, corrode or react) then it is reasonable to cease to manage it as a hazardous
waste for those characteristics. But, if a waste contains a toxic or lethal component,
such as a carcinogen or poison, it is not reasonable to smply allow it to be diluted
through mixing below a regulatory threshold for that carcinogen or poison. A waste
may be listed for toxicity through a number of routes and thereis no way, other than
a complicated ddlisting petition, to determine whether it is safe to cease to regulate it
astoxic. For thisreason, and because of the concern that dilution does not constitute
proper treatment for toxic materials, it is reasonable to provide specific limits on the
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activity of mixing toxic wastes. The MPCA discusses regulating toxic wastes further
below relating to changesto former item C.//

While the Minnesota-only characteristic “lethality” is related to toxicity, the MPCA
provides no discussion of lethality in item B because lethality is solely a characteristic
and isnot currently used asthe basis for any waste to be listed. The argument not to
allow dilution of toxic waste would similarly apply to lethal waste.//

The MPCA adds the phrase, “except as provided in item E,” to item B because it
refers to specific exceptions for sewered wastes. These specific exceptions were
formerly identified in old item F and are now provided in new item E.//

The MPCA is deleting the former introductory paragraph and former subitem (1)
because those types of wastes are being addressed in new item A (a mixture
containing waste listed for ignitability, corrosivity or reactivity is hazardous unless it
no longer exhibits any of those characteristics).//

The MPCA is deleting former subitem (2) because its effect is addressed by a phrase
added at the end of the introductory paragraph in subpart 2 (a mixture of a waste
that has been removed from regulation as a hazardouswaste asaresult of a petition is
no longer regulated as hazar dous waste).//

The MPCA isremoving former subitem (3) to delete the specific reference to mixtures
of mining waste that are excluded from regulation in part 7045.0120, subpart 1, item I.
The reference to this excluson here is an unnecessary duplication, and is even
confusing since the other exclusions in part 7045.0120 are not also referenced here.
Wastes that are exempted from regulation in part 7045.0120 are not considered to be
hazar dous waste, and are not the subject of this mixtures rule. The type of mixture
that was formerly addressed in this subpart (a mixture of a nonhazardous waste,
excluded mining waste, and a waste that was listed for ignitability, reactivity or
corrosivity) isnow being addressed in new item A.//
C Exceptasprowdedlnltem D, amlxturelsahazardouswastelf itisa

mgulaﬂenpu%uanﬁepaﬁ—?@%@@?é—subpaﬁ—z contal ns awaste that exhi blts the
characteristic of toxicity or lethality identified in part 7045.0131.

[The MPCA hasrephrased item C to more clearly state the existing requirement that
mixtures of wastes that are characteristic for toxicity or lethality remain hazardous
wastes. As discussed above for new item A, the MPCA believes that when mixtures
contain wastes that are characteristic or listed for ignitability, corrosivity, oxidativity
or reactivity and the mixture no longer exhibits any of those characteristics, it is
reasonable to exempt these mixtures from regulation as a hazar dous waste. However,
as discussed in the note above, the MPCA views wastes that exhibit the characteristics
of toxicity or lethality differently. The MPCA views the mixing of wastes that exhibit
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the characteristics of toxicity or lethality as dilution and not a valid treatment and is
not proposing any changeto the effect of thisitem.//

In item C the MPCA also removes the reference to “nonsewered” mixtures because
the changes made in this part eliminate the need to distinguish between sewered and
nonsewer ed waste management. Item D and new item E provide specific exceptions
for sewered mixtures, but in all other cases, the regulation of the wastes under this
subpart does not change depending on whether they are sewered or not. The MPCA
has also deleted a phrase addressing mixtures of wastes that are listed for toxicity
because those types of mixtures are addressed in new item B. The MPCA deleted a
phrase addressing mixtures of wastes that are characteristic for either toxicity or
lethality because those types of mixtures are more clearly addressed in thisitem as it
isrephrased.]//

D. A mixture is a hazardous waste if it is a sewered mixture of nonhazardous waste
and any waste which is hazardous because it exhibits the characteristics of toxicity or
lethality as defined in part 7045.0131 unless:

(1) prior to entering the sewer the resulting mixture no longer exhibits the
characteristic of toxicity or lethality; and
(2) the sewering of the mixture has been approved by the agency pursuant to
parts 7045.0221 to 7045.0255.
This provision does not apply to those mixtures defined as nonhazardous under item £

[The requwements of former |tem E are bemg deleted becausethe wastes that were
identified in former item E (wastesthat are listed for toxicity) are being addressed in
new item B without changing the effect of the rule. New item B does not distinguish
between whether the waste is sewered or not. Except as specifically excluded under
item E, if a waste is listed for toxicity, it remains a hazardous waste regardless of
whether the resultmg mlxture|ssewered or nonsewered.]//

A S 3 AR . Except
as otherW|se prowded initemA, B, or D the following sewered mlxtures are not
hazardous wastes if the generator can demonstrate that the mixture consists of wastewater,
the dlscharge of Wh| ch is subj ect to regulatl on under theFedeFal—Water—PeHutleﬁGentFet

amended etther sectl on 307( b) or 402 of the Clean Water Act includi ng Wastewater at
facilities which have eliminated the discharge of wastewater; and

[This new item E includes the provisions that were formerly in item F, mixtures of
wastes that were discharged to the sewer under the Clean Water Act, without
changing the effect of the existing rule. In thisitem the MPCA identifies a number of
mixtures of specific listed hazardous wastes and excludes them from regulation as
hazardous waste when they are discharged according to the Clean Water Act
requirements. New item E and subitems (1), (2), (4) and (5) contain the same
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provisions as the introduction and corresponding subitems found in former item F.
Subitem (3) was also included in former item F, but has been revised to correspond to
the exception provided in 261.3(a)(2)(iv)(C). Each exception in item E is based on the
corresponding federal provison. Subitems (6) and (7) are new and are discussed
below. The MPCA is also replacing an obsolete reference to the Federal Water
Pollution Control Act with a reference to the Clean Water Act. The revised State
language provides equivalence to the federal language and addr esses changes found in
RCRA Amendment 192A.2: “Mixture and Derived-From Rules Revisions’ = 40 CFR
261.3(a)(2)(iv); assupported at 66 FR 27266-27297, May 16, 2001.]//

(1) one or more of the following spent solvents listed in part 7045.0135, subpart

1a, item B: carbon tetrachloride, tetrachl oroethylene, trichloroethylene; provided that the
solvents are discharged into the wastewater stream as aresult of normal manufacturing
operations and provided further that the maximum total weekly usage of these solvents,
other than the amounts that can be demonstrated not to be discharged to wastewater,
divided by the average weekly flow of wastewater into the headworks of the facility's
wastewater treatment or pretreatment system does not exceed one part per million;
[In subitem (1), the MPCA corrects an existing citation to more accur ately specify the
correct listed wastes. The federal regulation that corresponds to this subitem (40
CFR 261.3(a)(2)(iv)(A)) cites 40 CFR part 261.31, which correlatesto part 7045.0135,
subpart 1a, item B.]//

(2) one or more of the following spent solvents listed in part 7045.0135, subpart

1a, item B: methylene chloride, 1,1,1-trichloroethane, chlorobenzene, o-dichlorobenzene,
cresals, cresylic acid, nitrobenzene, toluene, methyl ethyl ketone, carbon disulfide,
isobutanol, pyridine, spent chlorofluorocarbon solvents; provided that the solvents are
discharged into the wastewater stream as a result of normal manufacturing operations and
provided further that the maximum total weekly usage of these solvents, other than the
amounts that can be demonstrated not to be discharged to wastewater, divided by the
average weekly flow of wastewater into the headworks of the facility's wastewater
treatment or pretreatment system does not exceed 25 parts per million;
[In subitem (2), the MPCA corrects an existing citation to more accur ately specify the
correct listed wastes. The federal regulation that corresponds to this subitem (40
CFR 261.3(a)(2)(iv)(B)) cites 40 CFR part 261.31, which correlatesto part 7045.0135,
subpart 1a, item B.]/

(3) heat exchanger bundle cleaning sludge from the petroleum refining industry,
EPA Hazardous Waste No. K050 as listed in part 7045.0135, subpart 1a, item C;

[The MPCA amends subitem (3) to clarify that the number, K050, is an EPA
Hazar dous Waste Number.]//

(4) adiscarded commercial chemical product, or chemical intermediate listed in
part 7045.0135, subpart 1a, item D, arising from de minimis losses of these materials
from manufacturing operations in which these materials are used as raw materials or are
produced in the manufacturing process. De minimis losses include those from normal
material handling operations (such as spills from the unloading or transfer of materials
from bins or other containers or leaks from pipes, valves, or other devices used to transfer
materials); minor leaks of process equipment, storage tanks or containers; leaks from
well-maintained pump packings and seals, sample purgings; relief device discharges;
discharges from safety showers and rinsing and cleaning of personal safety equipment;
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and rirsiAg rinsate from empty containers or from containers that are rendered empty by
that rinsing; er

[In subitem (4), the MPCA corrects an existing citation to more accur ately specify the
correct listed wastes. The federal regulation that corresponds to this subitem (40
CFR 261.3(a)(2)(iv)(D)) cites 40 CFR part 261.33, which correlatesto part 7045.0135,
subpart 1a, item D. In addition, the MPCA is amending theruleto correspond to the
federal regulation by changing this use of the verb “rinsing” to the more appropriate
use of thenoun “rinsate.” |/

(5) wastewater resulting from laboratory operations containing toxic wastes
listed in part 7045.0135, provided that the annualized average flow of laboratory
wastewater does not exceed one percent of total wastewater flow into the headworks of
the facility's wastewater treatment or pretreatment system, or provided the waste's
combined annualized average concentration does not exceed one part per million in the
headworks of the facility's wastewater treatment or pretreatment facility. Toxic wastes
used in laboratories that are demonstrated not to be discharged to wastewater are not to
be included in this calculation;

(6) one or more of the following wastes listed in part 7045.0135, subpart 1a,
item C: wastewaters from the production of carbamates and carbamoy! oximes (EPA
Hazardous Waste No. K157), provided that the maximum weekly usage of formaldehyde,
methyl chloride, methylene chloride, and triethylamine, including all amounts that can
not be demonstrated to be reacted in the process, destroyed through treatment, or is
recovered (i.e., what is discharged or volatilized), divided by the average weekly flow of
process wastewater prior to any dilutions into the headworks of the facility's wastewater
treatment system does not exceed atotal of five parts per million by weight; or
[In subitem (6), the MPCA adopts new language that correspondsto federal language
found at 40 CFR 261.3(a)(2)(iv)(F). The MPCA believes that it is reasonable to
exclude these waste streams because their discharge is adequately regulated through
the Clean Water Act. This language is based on an optional provision in RCRA
Amendment 140: “Carbamate Production ldentification and Listing of Hazardous
Waste” = 40 CFR 261.3(a)(2)(iv)(F); as supported at 60 FR 7824-7859, February 9,
1995; as amended at 60 FR 19165, April 17, 1995; and at 60 FR 25619, May 12,
1995.]//

(7) wastewaters derived from the treatment of one or more of the following
wastes listed in part 7045.0135, subpart 1a, item C: organic waste, including heavy ends,
still bottoms, light ends, spent solvents, filtrates, and decantates, from the production of
carbamates and carbamoy! oximes (EPA Hazardous Waste No. K156), provided that the
maximum concentration of formaldehyde, methyl chloride, methylene chloride, and
triethylamine prior to any dilutions into the headworks of the facility's wastewater
treatment system does not exceed atotal of five milligrams per liter.

[In subitem (7), the MPCA adopts new language that corresponds to federal language
found at 40 CFR 261.3(a)(2)(iv)(G). The MPCA believes that it is reasonable to
exclude these waste streams because their discharge is adequately regulated through
the Clean Water Act. This language is based on an optional provison in RCRA
Amendment 140: “Carbamate Production ldentification and Listing of Hazardous
Waste” = 40 CFR 261.3(a)(2)(iv)(G); as supported at 60 FR 7824-7859, February 9,
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1995; as amended at 60 FR 19165, April 17, 1995; and at 60 FR 25619, May 12,
1995.]//

G: For the purpose of this part item, headworks refers to the influent plumbing of a
privately owned national pollutant discharge elimination system, state disposal system, or
pretreatment facility or to the facility's point of discharge to amunicipal collection
system when the treatment facility is a publicly owned wastewater treatment facility.
[The MPCA is amending former item G to become a paragraph at the end of new
item E because the definition that it providesis only relevant to item E. The MPCA
does not change the definition of “headworks’ but clarifiesthat it appliesonly to item
E, and not to all of part 7045.0102.]//

F. A mixture of used oil and a hazardous waste is a hazardous waste except as

provided in part 7045.0800.
[The MPCA adds new item F, corresponding to 40 CFR part 261.3 (a)(2)(v), to
address mixtures of used oil and hazardous waste. Item F does not provide new
conditions for exceptions but instead refers readers to the rules that address used ail
management. Thisitem clarifies but does not change the regulatory status of used oil
mixtures.]//

H: G. Any mixture of awaste from the extraction, beneficiation, and processing of
ores and minerals excluded under part 7045.0120, subpart 1, item |, and any other waste
exhibiting a characteristic of hazardous waste under part 7045.0131 is a hazardous waste
only if:

[The MPCA changes the numbering from former item H to item G. The MPCA also
corrects the reference to accurately reflect that the citation is to part 7045.0120,
subpart 1, item 1.]//

[ For text of subitems (1) and (2), see M.R]
[ For text of subp 3, see M.R.]

7045.0120 EXEMPTIONS AND SPECIAL REQUIREMENTS.

Subpart 1. Exempt types of waste. The following waste may be stored, |abeled,
transported, treated, processed, and disposed of without complying with the requirements
of this chapter:

[For text of items Ato H, see M.R]

|. waste from the extraction, beneficiation, and processing of ores and minerals,
including coal, and-irekuding phosphate rock, and overburden from the mining of
uranium ore. For purposes of this item, beneficiation of ores and mineralsisrestricted to
the following activities. crushing; grinding; washing; dissolution; crystallization;
filtration; sorting; sizing; drying; sintering; pelletizing; briquetting; calcining to remove
water or carbon dioxide; roasting, autoclaving, or chlorination in preparation for leaching
(except where the roasting, autoclaving, or chlorination/leaching sequence produces a
final or intermediate product that does not undergo further beneficiation or processing);
gravity concentration; magnetic separation; electrostatic separation; flotation; ion
exchange; solvent extraction; electrowinning; precipitation; amalgamation; and heap,
dump, vat, tank, and in situ leaching. For the purposes of this item, waste from the
processing of ores and minerals includes only the following wastes as generated:

(1) slag from primary copper processing;
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(2) dag from primary lead processing;

(3) red and brown muds from bauxite refining;

(4) phosphogypsum from phosphoric acid production;

2-(5) dag from elemental phosphorus production;

3)-(6) gasifier ash from coal gasification;

4)-(7) process wastewater from coal gasification;

(8) calcium sulfate wastewater treatment plant sludge from primary copper
processing;

5)-(9) dlag tailings from primary copper processing;

£6)-(10) fluorogypsum from hydrofluoric acid production;

(11) process wastewater from hydrofluoric acid production;

(12) air pollution control dust or sludge from iron blast furnaces,

£A-(13) iron blast furnace dag;

{8)-(14) treated residue from the roasting/leaching of chrome ore; and

(15) process wastewater from primary magnesium processing by the anhydrous
process;

(16) process wastewater from phosphoric acid production;

(17) basic oxygen furnace and open hearth furnace air pollution control dust or
sludge from carbon steel production;

{9)-(18) basic oxygen furnace and open hearth furnace slag from carbon steel
production;

(29) chloride process waste solids from titanium tetrachloride production; and

(20) dlag from primary zinc processing.
[In subitems (1) to (20), the MPCA adopts language to clarify the exclusion of specific
mining wastes. The language of this item corresponds to 40 CFR 261.4(b)(7)(ii)(A)-
(T) (with the exception that the M PCA isnot adopting a referenceto 40 CFR 266.112,
dealing with Burning in Industrial Furnaces, because the MPCA has not yet adopted
provisions equivalent to that portion of the federal regulations. (Further information
regarding this amendment can be found at required RCRA Amendment 167E:
“Bevill Excluson Revisions and Clarifications’ = 40 CFR 261.4(b)(7)(ii))(A)-(T); as
supported at 63 FR 28556-28753, May 26, 1998.]//

A residue derived from coprocessing mineral processing secondary materials with
normal beneficiation raw materials or with normal mineral processing raw materials
remains excluded under this subpart if the owner or operator processes at |east 50 percent
by weight normal beneficiation raw materials or normal mineral processing raw materials
and legitimately reclaims the secondary mineral processing materials;

[In this paragraph at the end of item I, the MPCA adopts a clarification of the
exclusions being added above it. The clarification corresponds to federal language
found at 40 CFR 261.4(b)(7)(iii) (The federal rule language is the result of two
amendments). Further information about the clarification can be found at required
RCRA Amendment 167E: “Bevill Excluson Revisions and Clarifications’ = 40 CFR
261.4(b)(7)(iii); as supported at 63 FR 28556-28753, May 26, 1998 and also at
required RCRA Amendment 179.3: “Land Disposal Restrictions Phase IV --
Technical Corrections and Clarifications to Treatment Standards’ = 40 CFR
261.4(b)(7)(iii); assupported at 64 FR 25408-25417, May 11, 1999.]//

[For text of itemsJto S see M.R]
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T. spent wood preserving solutions that have been reclaimed and reused for their

original intended purpose, and wastewaters from the wood preserving process that have
been reclaimed and are reused to treat wood; if, prior to reuse, the wood preserving
wastewaters and spent wood preserving solutions described in this item meet all of the
following conditions.
[In item T, the MPCA adopts language that clarifies the exclusion of certain wood
preserving solutions to narrow the scope of what is being excluded. This more
stringent clarification corresponds to federal language found at 40 CFR
261.4(a)(9)(iii). Thischangerelatesto required RCRA Amendment 167 F: “ Exclusion
of Recycled Wood Preserving Wastewaters’ = 40 CFR 261.4(a)(9)(iii); as supported at
63 FR 28556-28753, May 26, 1998.]//

(1) the wood preserving wastewaters and spent wood preserving solutions are
reused on site at waterborne plants in the production process for their original intended
pUrpose;

[In subitem (1), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(iii)(A). This is a continuation of the same federal revison discussed in
item T.]//

(2) prior to reuse, the wood preserving wastewaters and spent wood preserving

solutions are managed to prevent release to land resources or waters of the state;
[In subitem (2), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(iii)(B). This is a continuation of the same federal revision discussed in
item T. The MPCA has revised the adopted language to change “land” to “land
resources’ and “groundwater” to “waters of the state” to use Minnesota terms
without changing the intended meaning.]//

(3) any unit used to manage wood preserving wastewaters or spent wood

preserving solutions prior to reuse can be visually or otherwise determined to prevent
such releases;
[In subitem (3), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(ii1)(C). This is a continuation of the same federal revison discussed in
item T. The MPCA has revised the adopted language to clarify that these
wastewater s are from wood preserving.]//

(4) any drip pad used to manage the wood preserving wastewaters or spent
wood preserving solutions prior to reuse complies with the standards governing drip pads
in part 7045.0644; and
[In subitem (4), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(iii)(D). This is a continuation of the same federal revison discussed in
item T. The MPCA has revised the adopted language to clarify that these
wastewaters are related to wood preserving. The MPCA replaces a federal citation
with the corresponding Minnesota Rules citation. The MPCA has not adopted a
reference found in the federal counterpart to a conditional exemption for generators
of less than 100kg/month because this conditional exemption is not provided in the
Minnesota Rules.]//

(5) prior to operating pursuant to this exclusion, the plant owner or operator
submits to the commissioner a onetime notification stating that the plant intends to claim
the exclusion, giving the date on which the plant intends to begin operating under the
exclusion, and containing the following language: "I have read the applicable regulation
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establishing an exclusion for wood preserving wastewaters and spent wood preserving
solutions and understand it requires me to comply at all times with the conditions set out
in the regulation.” The plant must maintain a copy of that document in its on-site records
until closure of the facility. The exclusion applies only so long as the plant meets all of
the conditions. If the plant goes out of compliance with any condition, the plant owner or
operator may apply to the commissioner for reinstatement. Reinstatement is conditioned
on the commissioner finding that the plant has returned to compliance with all conditions
and that violations are not likely to recur;
[In subitem (5), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(iii)(E). This is a continuation of the same federal revision discussed in
item T. The MPCA revisesthe adopted federal language to clarify that the owner or
operator must submit the notification to the MPCA commissioner and that the owner
or operator (not the plant) would need to apply for reinstatement. The MPCA
clarifies that reinstatement is based on the plant returning to compliance with all
conditions. An additional change to this subitem is based on required RCRA
Amendment 213: “Burden Reduction Initiative” = 40 CFR 261.4(a)(9)(iii)(E); as
supported at 71 FR 16862-16915, April 4, 2006. This change requires the
owner/operator to keep a copy of the exemption notice onsite until closure of the
facility instead of just 3-yearsfrom the date specified in the notice. It should cost very
little to retain this record, and the ability to prove that the rule was followed should
benefit the owner or operator and the regulating agencies.]//

[For text of item U, see M.R]
[In subitem (5), the MPCA adopts language corresponding to 40 CFR
261.4(a)(9)(iii)(E). This is a continuation of the same federal revision discussed in
item T. The MPCA revisesthe adopted federal language to clarify that the owner or
operator must submit the notification to the MPCA commissioner and that the owner
or operator (not the plant) would need to apply for reinstatement. The MPCA
clarifies that reinstatement is based on the plant returning to compliance with all
conditions. An additional change to this subitem is based on required RCRA
Amendment 213: “Burden Reduction Initiative’ = 40 CFR 261.4(a)(9)(iii)(E); as
supported at 71 FR 16862-16915, April 4, 2006. This change requires the
owner/operator to keep a copy of the exemption notice onsite until closure of the
facility instead of just 3-yearsfrom the date specified in the notice. 1t should cost very
little to retain this record, and the ability to prove that the rule was followed should
benefit the owner or operator and the regulating agencies.]//

V. used oil rerefining distillation bottoms that are used as feedstock to manufacture
asphalt products; er
[Initem V,the MPCA removesthe“or” to accommodate expanding thislist.]//

W. sorbents, soil, and debris contaminated with petroleum fuel from spills and
emergencies that are contained and reported in accordance with Minnesota Statutes,
section 115.061, except for used oil spills and emergencies:; or
[Initem W, the MPCA replaces a period with a semicolon to accommodate expanding
thislist.]/

X. spent materials, other than hazardous wastes listed in part 7045.0135, generated
within the primary mineral processing industry from which minerals, acids, cyanide,
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water, or other values are recovered by mineral processing or by beneficiation, provided
that:

[In item X, the MPCA adopts an exemption that corresponds to the federal
regulations found at 40 CFR 261.4(a)(17). This exemption addresses spent materials
generated in the mineral processing industry. Because this rule is essential to the
operation of the Land Disposal Restrictions adopted later in this rulemaking,
adopting this amendment is required to maintain program authorization. This
change relates to required RCRA Amendment 179.3: “Land Disposal Restrictions
Phase IV -- Technical Corrections and Clarifications to Treatment Standards’ = 40
CFR 261.4(a)(17); as supported at 64 FR 25408-25417, May 11, 1999, and to RCRA
Amendment 199.3: “Vacatur of Mineral Processing Spent Materials Being Reclaimed
as Solid Wastes and TCLP Use with MGP Waste’ = 40 CFR 261.4(a)(17); as
supported at 67 FR 11251-11254, March 13, 2002.]//

(1) the spent material is legitimately recycled to recover minerals, acids, cyanide,

water, or other values,
[In subitem (1), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(i).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(i); assupported at 67 FR 11251-11254, M ar ch 13, 2002.]//

(2) the spent material is not accumulated speculatively:;

[In subitem (2), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(ii).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(ii); assupported at 67 FR 11251-11254, March 13, 2002.]//

(3) except as provided in subitem (4), the spent material is stored in tanks,

containers, or buildings meeting the following minimum integrity standards. a building
must be an engineered structure with afloor, walls, and aroof, all of which are made of
nonearthen materials providing structural support (except smelter buildings may have
partially earthen floors provided the spent material is stored on the nonearthen portion),
and have aroof suitable for diverting rainwater away from the foundation; a tank must be
freestanding, not be a surface impoundment, and be manufactured of a material suitable
for containment of its contents; a container must be freestanding and be manufactured of
amaterial suitable for containment of its contents. If tanks or containers contain any
particulate that may be subject to wind dispersal, the owner or operator must operate
these units in amanner that controls fugitive dust. Tanks, containers, and buildings must
be designed, constructed, and operated to prevent releases to the environment of these
materials;
[In subitem (3), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(iii).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(iii); as supported at 67 FR 11251-11254, March 13, 2002. The
MPCA replaces “nonearthen” with “non-earthen” and “secondary materials’ with
“gpent materials’ to clarify theintended meaning of the federal counterparts.]//

(4) the commissioner may make a site-specific determination, upon application
by the owner or operator and after public review and comment, that only solid mineral
processing spent material may be placed on pads rather than in tanks, containers, or
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buildings. Solid mineral processing spent materials must not contain any free liquid. The
commissioner must affirm that pads are designed, constructed, and operated to prevent

rel eases of the spent material into the environment. Pads must provide the same degree of
containment afforded by the tanks, containers, and buildings eligible for exclusionin
subitem (3):

[In subitem (4), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(iv).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(iv); as supported at 67 FR 11251-11254, March 13, 2002. The
MPCA adds language to clarify that the owner or operator must apply for a
commissioner’s determination (rather than an EPA Administrator’s determination as
would berequired under thefederal regulations). The MPCA also replaces one use of
the term “secondary materials’ with the term “spent materials’ to be consistent
within the paragraph.]//

(a) the commissioner must also consider if storage on pads poses the

potential for releases via groundwater, surface water, and air exposure pathways. Factors
to be considered for assessing the groundwater, surface water, and air exposure pathways
are the volume and physical and chemical properties of the spent material, including its
potential for migration off the pad; the potential for human or environmental exposure to
hazardous constituents migrating from the pad via each exposure pathway; and the
possibility and extent of harm to human and environmental receptors via each exposure
pathway;
[In unit (a), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(iv)(A).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(iv)(A); as supported at 67 FR 11251-11254, March 13, 2002,
also, to required RCRA Amendment 167 D — REVISED: “Mineral Processing
Secondary Materials Excluson” = 40 CFR 261.4(a)(17)(iv)(A); assupported at 63 FR
28556-28753, May 26, 1998.]//

(b) pads must meet the following minimum standards. be designed of
nonearthen material that is compatible with the chemical nature of the mineral processing
spent material, be capable of withstanding physical stresses associated with placement
and removal, have run-on/runoff controls, be operated in a manner that controls fugitive
dust, and have integrity assurance through inspections and maintenance programs; and
[I'n unit (b), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(iv)(B).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
= 40 CFR 261.4(a)(17)(iv)(B); as supported at 67 FR 11251-11254, March 13, 2002;
also, to required RCRA Amendment 167 D — REVISED: “Mineral Processing
Secondary Materials Excluson” = 40 CFR 261.4(a)(17)(iv)(B); as supported at 63 FR
28556-28753, May 26, 1998.]//

(c) before making a determination under this subitem, the commissioner
must provide notice and the opportunity for comment to all persons potentially interested
in the determination in accordance with part 7001.0100, subpart 5;

[I'n unit (c), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(iv)(C).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
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Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(iv)(C); 67 FR 11251-11254, March 13, 2002; also, to required
RCRA Amendment 167 D — REVISED: “Mineral Processng Secondary Materials
Exclusion” =40 CFR 261.4(a)(17)(iv)(A); 63 FR 28556-28753; May 26, 1998.]//

(5) the owner or operator provides a notice to the commissioner, providing the
following information: the types of materials to be recycled, the type and location of the
storage units and recycling processes, and the annual quantities expected to be placed in
land-based units. This notification must be updated when there is a change in the type of
materials recycled or the location of the recycling process; and
[In subitem (5), the MPCA adopts language cor responding to 40 CFR 261.4(a)(17)(v).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(v); as supported at 67 FR 11251-11254, March 13, 2002; also,
to required RCRA Amendment 167 D — REVISED: “Mineral Processing Secondary
Materials Excluson” = 40 CFR 261.4(a)(17)(v); as supported at 63 FR 28556-28753,
May 26, 1998.]//

(6) for purposes of thisitem, mineral processing spent materials must be the
result of mineral processing and may not include any listed hazardous wastes. Listed
hazardous wastes and characteristic hazardous wastes generated by nonmineral
processing industries are not eligible for the exemption in thisitem.

[In subitem (6), the MPCA adopts language corresponding to 40 CFR 261.4(a)(17)(vi).
This change relates to RCRA Amendment 199.3: “Vacatur of Mineral Processing
Spent Materials Being Reclaimed as Solid Wastes and TCLP Use with MGP Waste’
=40 CFR 261.4(a)(17)(vi); as supported at 67 FR 11251-11254, March 13, 2002; also,
to required RCRA Amendment 167 D — REVISED: “Mineral Processing Secondary
Materials Excluson” = 40 CFR 261.4(a)(17)(vi); as supported at 63 FR 28556-28753,
May 26, 1998.]//

Subp. 2. Special requirements. The following waste is exempt from the general

requirements of this chapter if managed as specified:

A. waste collected as aresult of a household hazardous waste management
program under part 7045.0310;

B. spent or waste household batteries collected under part 7045.0686;

C. waste collected as aresult of avery small quantity generator hazardous waste
collection program under part 7045.0320;

D. feedstocks and by-products under part 7045.0125, subparts 5 and 6;

E. comparable fuels or comparable syngas fuels that meet the specifications and
other requirements of Code of Federal Regulations, title 40, section 261.38, as amended,
which is adopted and incorporated by reference; and
[Initem E, the MPCA deletestheword “and” to accommodate this expanded list.]//

F. universal waste managed under part 7045.1400:; and
[Initem F, the MPCA replaces a period with a semicolon and addsthe word “and” to
accommodate this expanded list.]/

G. hazardous waste containing radioactive waste when it meets the eligibility
criteria and conditions of Code of Federa Regulations, title 40, part 266, subpart N,
Conditional Exemption for Low-L evel Mixed Waste Storage, Treatment, Transportation
and Disposal, as amended. This exemption aso pertains to:
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(1) any mixture of awaste and an eligible radioactive mixed waste; and
(2) any waste generated from treating, storing, or disposing of an eligible
radioactive mixed waste.

Waste exempted under this item must meet the eligibility criteria and specified

conditions in Code of Federal Regulations, title 40, sections 266.225 and 266.230 (for
storage and treatment), as amended, and 266.310 and 266.315 (for transportation and
disposal), as amended. Waste that fails to satisfy these eligibility criteriaand conditionsis
regulated as hazardous waste.
[In item G, the MPCA adopts an exemption for radioactive waste mixtures that
corresponds to federal regulations found at 40 CFR 261.3(h)(1-3). The exemption is
not required to maintain program equivalency but the MPCA believes that it is a
reasonable clarification of the existing State hazardous waste requirements.
Minnesota Statute, section 116.06, subdivision 11, says that hazar dous waste does not
include “source, special nuclear, or by-product material as defined by the Atomic
Energy Act of 1954, as amended.” However, mixtures of radioactive waste and
hazar dous waste are regulated under the land disposal restrictionsin part 7045.1390
of this chapter. This amendment clarifies that the EPA regulations apply to such
mixtures. This changerelatesto RCRA Amendment 192A.2: “Mixture and Derived-
From Rules Revisions’ = 40 CFR 261.3(h)(1-3); as supported at 66 FR 27266-27297,
May 16, 2001.]//

7045.0121 TREATABILITY STUDY EXEMPTIONS.

[For text of subps 1 and 2, see M.R/]

Subp. 3. Facilities and sample handling. A mobile treatment unit may qualify asa
laboratory or testing facility subject to requirements of this subpart. Where a group of
mobile treatment units are located at the same site, the limitations specified in this
subpart apply to the entire group of mobile treatment unitsinvolved in treatability studies
collectively asif the group were one mobile treatment unit. Samples undergoing
treatability studies and the laboratory or testing facility conducting the treatability studies,
to the extent the facilities are engaged directly in treatability studies and are not otherwise
subject to the Resource Conservation and Recovery Act requirements, United States
Code, title 42, section 6901 et seq., as amended, are not subject to any requirements of
Code of Federal Regulations, title 40, part 124, as amended; parts 7045.0102 to
7045.0685 except this part and applicable references; parts7023.9000-t6-7023.9050;
#045:1300-t6-7045:1380 part 7045.1390; chapter 7001; or to the notification requirements
of the Resource Conservation and Recovery Act, United States Code, title 42, section
6930, as amended, providing that the conditionsinitems A to K are met.

[In subpart 3, the MPCA deletes a citation to chapter 7023 that was repealed and is

no longer applicable. Thereare several correctionsto this citation in thisrulemaking.

The MPCA also providesthereplacement citation for arepealed range of rules.]//
[For text of items Ato K, see M.R/]
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7045.0125 MANAGEMENT OF WASTE BY USE, REUSE, RECYCLING,
AND RECLAMATION.

[For text of subps 1to 3a, see M.R]

Subp. 4. Management of specific hazar dous wastes. Management of the following
wastes when recycled, is not subject to regulation under parts 7045.0205 to 7045.0695
and 7045:1300-t6-7045:1380 7045.1390:

[In subpart 4, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of items A and B, see M.R]

C. scrap metal and excluded scrap metal;

[In item C, the MPCA is extending the excluson of scrap metal to also include
“excluded scrap metal.” The corresponding federal exclusion is found at 40 CFR
261.4(a)(13). A definition of “excluded scrap metal” isbeing added in thisrulemaking
in part 7045.0020 and includes several categories of scrap metal that are also being
defined through these amendments. Because excluding additional types of scrap
metal makes the existing rules less stringent, the MPCA is not required to adopt this
provision of the federal regulations to maintain authorization. However, the MPCA
believes it is reasonable to exclude those types of wastes because they do not present
an environmental risk when properly recycled. This change relates to RCRA
Amendment 157.6: “Land Disposal Restrictions Phase 1V--Treatment Standards for
Wood Preserving Wastes, Paperwork Reduction and Streamlining, Exemptions From
RCRA for Certain Processed Materials; and Miscellaneous Hazardous Waste
Provisons’ = 40 CFR 261.4(a)(13) and 40 CFR 261.6(a)(3)(ii), as supported at 62 FR
25998-26040, May 12, 1997.]//
[For text of items D and E, see M.R]

F. coke and coal tar from the iron and steel industry that contain EPA Hazardous
Waste No. K087 listed under part 7045.0135, subpart 3, item Q, subitem (2), (decanter
tank tar sludge from coking operations) from the iron and steel production process EPA
Hazardous Waste Nos. K060, K087, K141, K142, K143, K144, K145, K147, and K148,
and any wastes from the coke by-products processes that are hazardous only because they
exhibit the toxicity characteristic, specified in part 7045.0131, subpart 7, when,
subsequent to generation, these materials are recycled to coke ovens, recycled to the tar
recovery process as a feedstock to produce coal tar, or mixed with coal tar prior to the
tar's sale or refining. This exclusion is conditioned on there being no land disposal of the
wastes from the point they are generated to the point they are recycled to coke ovens, tar
recovery, or refining processes or mixed with coal tar;

[The MPCA revises item F to delete the previous exclusion for coke and coal tar
wastes and to adopt the mor e specific federal exclusion found at 40 CFR 261.4(a)(10).
The adopted language is mor e specific regar ding the types of wastes that are excluded
and is required to maintain hazardous waste program authorization. This changeis
based on required RCRA Amendment 110.2: “ Coke By-Products Listings’ = 40 CFR
261.4(a)(10); assupported at 57 FR 37284-37306, August 18, 1992.]//

[For text of items G to M, see M.R/]

N. recyclable fudl, if the following conditions are met:

(1) the recyclable fuel isimmediately removed from the generation site by a
transporter in compliance with al applicable Minnesota Department of Transportation
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requirements in Minnesota Statutes, sections 221.033 to 223035 221.0355, and Code of
Federal Regulations, title 49, parts 171 to 379 199;
[In the amendments to subitem (1), the MPCA corrects a citation to a section of
Minnesota Statutes that was repealed and provides the correct citation to the
replacement section. The MPCA also follows advice from Minnesota’ s Department of
Transportation to correct one of several citations to a range of regulations amended
by the U.S. Department of Transportation.]//

[For text of subitems (2) to (4), see M.R]

(5) if, because of a need to conduct waste analysis, recyclable fuel cannot be
placed into the recycling process within 24 hours of receipt, the owner or operator of the
fuel recycling facility shall contact the commissioner to request an extension of the
storage time. A request for an extension can be for asingle event or to address an
ongoing need for additional time. A request for an extension must be submitted in writing
to the commissioner and must include:

[For text of units (a) and (b), see M.R]

(c) adescription of how the waste will be managed during the storage period,
including the measures that will be in place to prevent releases and how spills will be
contained and cleaned up.

The commissioner's decision to approve holding the waste longer than 24 hours will
be based on an evaluation of whether the owner or operator of the recycling facility can
provide adeguate protection of human health and the environment until the recyclable
fuel is placed into the recycling process; and
[In unit (c), at the end of item N, the MPCA removes “and” to accommodate this
expanded list.]//

O. petroleum fuel filtersif they are burned for energy recovery under subpart 3a, or
recycled as scrap metal under item C, and are managed during accumulation and
transportation aceerding-to in accordance with the requirements of part 7045.0990,
subparts 3 to 5:; and
[Initem O, the MPCA revises language to clarify the intended meaning. The MPCA
also adds“and” to accommodate thisexpanded list.]//

P. circuit boards or shredded circuit boards being recycled, provided that they are:

(1) stored in containers sufficient to prevent a release to the environment prior
to recovery; and

(2) free of mercury switches, mercury relays, and nickel-cadmium batteries and
lithium batteries.

[In item P, the MPCA adopts a new exclusion for circuit boards that are being
recycled. The MPCA has for many years excluded circuit boards that are being
recycled from regulation by considering them to be scrap metal (which is excluded
from regulation in the existing rules) and this amendment merely formalizes that
previous interpretation. The exclusion correspondsto 40 CFR 261.4(a)(14). Because
this is an exclusion from regulation and makes the State rules less stringent, the
adoption of this federal provision is optional. However, the MPCA believes that
adopting this amendment is reasonable as it clarifies the MPCA’s existing
interpretation of thisrule. The MPCA also believes that it is reasonable to facilitate
the recycling of circuit boards because proper recycling of circuit boardsis protective
of human health and the environment. This change relates to optional RCRA
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Amendment 157.6: “Land Disposal Restrictions Phase 1V--Treatment Standards for
Wood Preserving Wastes, Paperwork Reduction and Streamlining, Exemptions From
RCRA for Certain Processed Materials, and Miscellaneous Hazardous Waste
Provisons’ = 40 CFR 261.4(a)(14); as supported at 62 FR 25998-26040, May 12,
1997.]/1

Subp. 5. Requirementsfor use of hazardous waste as feedstock.

A. Except as provided in items B to D, hazardous wastes that are shown to be
recycled by being used in amanner specified in subitems (1) to (3), are not subject to
regulation under parts 7045.0205 to 7045.0990 and 7045:1300-t6-7045:-1380 7045.1390.
This subpart does not apply to wastes being accumulated speculatively as defined in part
7045.0020, subpart 844, or being managed by use constituting disposal as regulated under
part 7045.0665 or burning for energy recovery, as regulated in part 7045.0692.

Hazardous wastes are considered to be used as feedstock if they are:
[The MPCA providesthereplacement citation for arepealed range of rules.]//
[For text of subitems (1) to (3), see M.R]
[For text of item B, see M.R]

C. Transporters of hazardous wastes for use as feedstock must comply with all

applicable requirements of Minnesota Statutes, sections 221.033 and 221-634 221.0341,
and with 223035 221.0355 if applicable, and Code of Federal Regulations, title 49, parts
171 to 379 199, as amended.
[Initem C, the MPCA corrects a citation to sections of Minnesota Statutes that were
repealed and provides citations to the replacement sections. The MPCA also follows
advice from Minnesota’'s Department of Transportation to correct one of several
citations to a range of regulations amended by the U.S. Department of
Transportation.]//

[For text of item D, see M.R]
Subp. 6. Requirementsfor reclamation of specific hazardous waste.

A. A by-product or a sludge that is hazardous only because it exhibits a
characteristic of hazardous waste as defined in part 7045.0131 and is reclaimed is subject
to only the following requirements:

(1) A generator of such a hazardous waste is subject to the requirements of
subpart 5, item B.

(2) Transporters of such a hazardous waste must comply with all applicable

requirements of Minnesota Statutes, sections 221.033 and 221:034 221.0341, and with
221035 221.0355 if applicable, and Code of Federal Regulations, title 49, parts 171 to
179 199, as amended.
[In subitem (2), the MPCA corrects a citation to sections of Minnesota Statutes that
were repealed and provides citations to the replacement sections. The MPCA also
follows advice from Minnesota's Department of Transportation to correct one of
several citations to a range of regulations amended by the U.S. Department of
Transportation.]//

[ For text of subitem (3), see M.R]
[ For text of item B, see M.R.]
[ For text of subps 7 and 8, see M.R/]
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Subp. 9. Facility requirements. Unless exempted specifically in this part or parts
7045.0692 and 7045.0790 to 7045.0990, owners er and operators of facilities whieh that
recycle hazardous waste are subject to the following requirements:

[In subpart 9, the MPCA reviseslanguageto clarify theintended meaning.]//

A. If the recyclable hazardous waste is stored before it is recycled, the owners or
operators are subject to the requirements of parts 7045.0450 to 7045.0534, 7045.0540
7045.0547, 7045.0548, 7045.0552 to 7045.0632, 7045.0645, 7045.0647, 7045.0648,
7045.0652 to 7045.0686, and 7645:1300-t6-7045-1380 7045.1390, and chapter 7001. The
recycling processitself is exempt from regulation except as provided initem C.

[In item A, the MPCA deletes a citation to chapter 7023 that has been repealed and
also provides the replacement citation for a range of rules being repealed in this
rulemaking (the land disposal restrictions being added at part 7045.1390). The
MPCA also adopts a number of cross references to requirements being added to the
rules in this rulemaking. The references being cited identify rules that provide
standards for organic air emissons from tanks, surface impoundments and
containers and are discussed elsewhere in this SONAR where those air emission
standards are being adopted. Further information about the added citations can also
be found at required RCRA Amendment 154, 154-1.39: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
261.6(c)(1); as supported at 59 FR 62896-62953, December 6, 1994; and as amended
by 60 FR 26828-26829, May 19, 1995; 60 FR 50426-50430, September 29, 1995; 60 FR
56952-56954, November 13, 1995; 61 FR 4903-4916, February 9, 1996; 61 FR 28508-
28511, June 5, 1996; and 61 FR 59932-59997, November 25, 1996.]//

[For text of items B to D, see M.R/]

[For text of subps 10 to 13, see M.R.]

7045.0127 RESIDUESIN EMPTY CONTAINERSAND EMPTY INNER
LINERS.

Subpart 1. Scope. Any hazardous waste remaining in an empty container or an empty
inner liner removed from an empty container, as defined in subparts 2 to 4 is not subject
to regulation under parts 7045.0102 to 7045.1030 and #045:-1300-t6-7045-1380
7045.1390, or a hazardous waste facility permit. Any hazardous waste in a container or
an inner liner removed from a container that is not empty, as defined in subparts 2to 4, is
subject to regulation under parts 7045.0102 to 7045.1030 and 7045:1300-t0-7045:-1380
7045.1390, and the agency's permitting procedures.

[In subpart 1, the MPCA provides the replacement citations for repealed ranges of
rules]//

Subp. 2. Empty containersor inner liners; definition. A container or an inner liner
removed from a container that has held any hazardous waste, except awaste that isa
compressed gas or that isidentified as an acute hazardous waste in part 7045.0135,
subpart 2-3-er-4-tem-E 1a, items B and C, and Code of Federal Regulations, title 40,
section 261.33(e), as incorporated in part 7045.0135, is empty if:

[In subpart 2, the MPCA replaces references to part 7045.0135, subparts 2, 3, and 4
(lists of hazardous wastes) which are being repealed and replaced with new citations
that address the same requirements. The MPCA intends that the same lists are
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addressed as in the former rules. By referencing 40 CFR 261.33(e), the MPCA
provides a mor e accur ate citation to a specific list in the federal regulations than can
be provided by a reference to its State counterpart. The list of commercial chemical
products in the federal regulations is being incorporated by reference in part
7045.0135 but that State citation istoo general to identify this specific list. The final
phrasein the amendment to subpart 2 refersto therule part incor porating the feder al
reference so that any associated conditions of incor poration can be assessed.]//
[For text of items Ato D, see M.R]

Subp. 3. Other empty containersor inner liners. A container or inner liner that has
held an acute hazardous waste identified in part 7045.0135, subpart 2-3;-or4tem-E 1a,
items B and C, and Code of Federal Regulations, title 40, section 261.33(e), as
incorporated in part 7045.0135, is empty if:

[In subpart 3, the MPCA replaces references to part 7045.0135, subparts 2, 3, and 4
(lists of hazardous wastes) which are being repealed and replaced with new citations
that address the same requirements. The MPCA intends that the same lists are
addressed as in the former rules. By referencing 40 CFR 261.33(e), the MPCA
provides a more accur ate citation to a specific list in the federal regulations than can
be provided by a reference to its State counterpart. The list of commercial chemical
products in the federal regulations is being incorporated by reference in part
7045.0135 but that State citation istoo general to identify this specific list. The final
phrasein the amendment to subpart 2 refersto therule part incorporating the federal
reference so that any associated conditions of incor por ation can be assessed.]//

[For text of items Ato C, see M.R/]
[For text of subp 4, see M.R/]

7045.0131 CHARACTERISTICSOF HAZARDOUS WASTE.

Subpart 1. In general. A waste which is not excluded from regulation as a hazardous
waste under part 7045.0120 is a hazardous waste if it exhibits ignitability, corrosivity,
reactivity, toxicity, lethality, or is an oxidizer, as described in subparts2to 7. A
hazardous waste which isidentified by a characteristic in this part is assigned every
hazardous waste number that is applicable. This number must be used in complying with
the notification requirements of section 3010 of the federal Resource Conservation and
Recovery Act and all applicable record keeping and reporting requirements under parts
7023.9000-t6-7023.9050; 7045.0205 to 7045.0642-and-7045.1300 7045.0651 and
7045.1390, and chapter 7001. For purposes of this part, the commissioner shall consider a
sample obtained using any of the applicable sampling methods specified in Code of
Federal Regulations, title 40, part 260 261, Appendix | erpart-261-Appendix-H, as
amended incorporated in part 7045.0155, or Toxicity Characteristic L eaching Procedure,
Method 1311 in "Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods," EPA publication SW-846, incorporated by reference in part 7045.0065, item D,
to be a representative sample.

In subpart 1, the MPCA deletes a citation to chapter 7023 because that rule has been
repealed. The MPCA isalsorevising a citation to a range of rulesthat has changed as
parts were added as part of this rulemaking, and that included an error. The error
was that previous reference to “...7045.0205 to 7045.0642 and 7045.1300" needed to
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be extended to include added parts. Also, it should have included all of the land
disposal restrictions—not just those found in part 7045.1300. The MPCA discovered
thiserror asaresult of this rulemaking and is changing it to include part 7045.1390,
which incorporates all of the land disposal restrictions by reference. The MPCA is
correcting an additional error by changing “40 CFR 260" to “40 CFR 261.” 40 CFR
Part 261 is the correct citation for the sampling methods identified in the
corresponding federal regulations. The MPCA ischanging areference from Part 260,
Appendix | to Part 261, Appendix | because that is the accurate cite. Finally, the
MPCA isproviding areferenceto the Staterule that incor por ates and establishes any
conditionsregarding the federal Appendicesto Part 261.]//
Subp. 2. Ignitability. A waste exhibits the characteristic of ignitability if a
representative sample of the waste has any of the following properties:
[For text of items A and B, see M.R]

C. itisanignitable compressed gas as defined in Code of Federal Regulations, title
49, section 1/3:300 173.115, as amended, and as determined by the test methods
described in that regulation or equivalent test methods approved by the commissioner
under part 7045.0075, subpart 1.
[In item C, the MPCA follows advice from Minnesota’'s Department of
Transportation to correct an error in a citation to a regulation that was amended by
the U.S. Department of Transportation.]//

A waste that exhibits the characteristic of ignitability has the hazardous waste number

of DOOL1.

[For text of subp 3, see M.R/]
Subp. 4. Corrosivity. A waste exhibits the characteristic of corrosivity if a
representative sample of the waste has any of the following properties:
A. It isagueous and has a pH less than or equal to 2.0 or greater than or equal to
12.5, as determined by a pH meter using either-thetest-method M ethod 9040C in the
"Test Methods for Evaluating Solid Waste, Physical/Chemical Methods issued-by-the

Un&ed%ta&%EmmenmentaLPreteeﬂenAgeney " EPA publlcatlon numbeF SW-846

subpart—l mcorporated by reference in part 7045. 0065 item D; or

[In item A, the MPCA is revising the rule to accurately identify the reference
documents used in the determination of the corrosivity characteristic.  This
amendment isrequired to maintain consistency with the federal counterpart found at
40 CFR 261.22(a)(1). This change relates to required RCRA Amendment 126:
“Testing and Monitoring Activities’ = 40 CFR 261.22(a)(1); as supported at 58 FR
46040-46051, August 31, 1993. The MPCA also provides a reference to part
7045.0065, item D, which incorporates and establishes any conditions regarding the
specified test method.]//

B. Itisliquid and corrodes steel (SAE 1020) at arate greater than 6.35 mm (0.250
inch) per year at atest temperature of 55 degrees Celsius (130 degrees Fahrenheit) as
determined by the test method specified in National Association of Corrosion Engineers
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Standard TM-01-69 as standardized in" Test Methods for Evaluating Solid Waste,

Physical/Chemical Methods,” ssued-by-the United-StatesEnvironmental-Protection
Ageney— EPA publlcatlon numbeF SVV 846 éFHLSt—Edmen—LQSQQ&updated-by—Rewsens

pwﬁ%@@?%—wbpaﬁ—l mcorporated bv referenceln part 7045 0065 item D.

[In item B, the MPCA is revising the rule to accurately identify the reference
documents used in the determination of the corrosvity characteristic. This
amendment isrequired to maintain consistency with the federal counterpart found at
40 CFR 261.22(a)(2). This change relates to required RCRA Amendment 126:
“Testing and Monitoring Activities’ = 40 CFR 261.22(a)(2); as supported at 58 FR
46040-46051, August 31, 1993. The MPCA also provides a reference to part
7045.0065, item D, which incorporates and establishes any conditions regarding the
specified test method.]//

A waste that exhibits the characteristic of corrosivity has the hazardous waste number
of D0O02.

Subp. 5. Reactivity. A waste exhibits the characteristic of reactivity if arepresentative
sample of the waste has any of the following properties:

[For text of items Ato G, see M.R]

H. it isaforbidden explosive as defined in Code of Federal Regulations, title 49,
section ££3:52 173.54, as amended, a GlassA Division 1.1 or 1.2 explosive as defined in
Code of Federal Regulations, title 49, section 3#3.53 173.50, as amended, or a Class B
Division 1.2 or 1.3 explosive as defined in Code of Federal Regulations, title 49, section
173-88 173.50, as amended.

A waste that exhibits the characteristic of reactivity has the hazardous waste number
of D0O3.
[In item H, the MPCA follows advice from Minnesota’s Department of
Transportation to revise language and citations to conform with U.S. Department of
Trangportation amendmentsto the cited material.]//
[For text of subp 6, see M.R/]
Subp. 7. Toxicity. Toxicity is determined as follows:

A. A waste, except manufactured gas plant waste, exhibits the characteristic of
[Inthislineof item A, the MPCA adds an exception for manufactured gas plant waste
to the regulation of the toxicity characteristic. This exception corresponds to the
federal regulations found at 40 CFR 261.24(a). Although this is an optional
amendment, the MPCA is adopting it because the MPCA concurs with the reasoning
presented by the EPA and because adopting the federal exemption will maintain
consistency with the federal regulations. This change relates to RCRA Amendment
199.4: “Vacatur of Mineral Processing Spent Materials Being Reclaimed as Solid
Wastesand TCLP Usewith MGP Waste’ = 40 CFR 261.24(a); as supported at 67 FR
11251-11254, Mar ch 13, 2002.]//
tOXICItyIf usmgthe est-rhatho

unde%hepmeedu%m—paﬁ—?%&@@?%—a&bpaﬁ—l TOXICItV Characterlstlc Leach| ng

Procedure, Method 1311 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA publication SW-846, incorporated by referencein part
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7045.0155, subpart 1, item B, the extract from a representative sample of the waste
contains any of the contaminants listed in subpart 8 at a concentration equal to or greater
than the respective value ghvenn-that-table contaminant values listed. Where the waste
contains less than 0.5 percent filterable solids, the waste itself, after filtering using the
methodology outlined in Method 1311, is considered to be the extract for the purpose of
this evaluation.
[In item A, the MPCA is revising the rule to accurately identify the reference
documents used in the determination of the toxicity characteristic. The existing rule
referenced the test method where it was formerly located in 40 CFR part 261,
Appendix Il. The federal regulations have changed so that this test method is no
longer found at 261, Appendix 11 so the MPCA is hereidentifying the name of the test
method and referring to the State rule where the test method is being incor por ated by
reference. This amendment is required to maintain consistency with the federal
counterpart found at 40 CFR 261.24(a). This change relates to required RCRA
Amendment 126.6: “Testing and Monitoring Activities’ = 40 CFR 261.24(a); as
supported at 58 FR 46040-46051, August 31, 1993. The MPCA also refers to part
7045.0065, item D that incorporates and establishes any conditions regarding the
specified test method. In this rulemaking, the MPCA is also deleting the phrase “or
equivalent methods approved by the commissioner under 7045.0075, subpart 1.” The
MPCA believesthat thisis areasonable deletion that does not change the effect of the
rule or the availability of this option. The process for obtaining approval for the use
of alternative test methods is still provided in 7045.0075. However, the federal
regulations that correspond to this part have been amended to remove a specific
reference to the petition process. The EPA explainsin the August 31, 1993 Federal
Register that thisisa clarifying change and that removing thisterm does not alter the
availability of the petition processto theregulated community.]//

[For text of items B and C, see M.R]

[For text of subp 8, see M.R/]

7045.0133 EXEMPTION FROM REGULATION DUE TO LETHALITY.

Subpart 1. In general. A generator's waste that exhibits the characteristics of lethality
as described in part 7045.0131, subpart 6, may be exempted from regulation under parts
7045.0102 to 7645:1380 7045.1390 if the generator can demonstrate to the satisfaction of
the agency that the waste is not capable of posing a present or potential hazard to human
health and the environment if the waste were to be improperly treated, transported, stored,
disposed, or managed under routine waste management methods.

[In subpart 1, the MPCA corrects a citation to a range of rulesthat changed as parts
wer e added.]//

Subp. 2. Factorsto be consider ed. In demonstrating that a waste should be exempt
from regulation under parts 7045.0102 to 7645:1380 7045.1390, the generator must
present information related to the following factors:

[In subpart 2, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of items Ato G, see M.R/]
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7045.0135 LISTSOF HAZARDOUS WASTES.

Subpart 1. [See repealer.]
[In this part, the MPCA is incorporating by reference the corresponding federal

regulations that list hazardous wastes. Maintaining equivalence with the federal lists
of hazardous wastes is an essential component of maintaining the MPCA’s program
authorization from EPA. The State rules must, at a minimum, include the same
wastes that are listed in the federal regulations. While the State rules may be more
comprehensive, they cannot be less. The MPCA has, with the exception of a State
listing for PCB wastes, maintained lists identical to the corresponding federal
regulations and continuing that commitment in thisrulemaking. The MPCA believes
that it is reasonable to follow the federal lists closely, whether the EPA adds or
removes wastes from the lists, to provide consistency between states to support
interstate commerce. It would be difficult for regulators and the regulated
community to manage wastes shipped between states with different lists of wastes as
the EPA adds or removes wastes from regulation. To efficiently match federal
changes, the MPCA believes it is reasonable to incorporate the federal lists
prospectively by reference. This provides the regulated community with the most
current and accurate list of wastesthat are regulated as hazardousin Minnesota. The
reasonableness of adoption by reference as amended, is further discussed in part IV
of this Statement. In order to incor porate the corresponding federal lists, the MPCA
repealed existing subparts 1, 2, 2a, 3and 4.]//

Subp. la.lncorporation by reference of federal regulations. The following lists of
hazardous wastes found in Code of Federal Regulations, title 40, part 261, subpart D, as
amended, are incorporated by reference:

A. section 261.30, general;
B. section 261.31, hazardous wastes from nonspecific sources;
[In subpart 1la, the MPCA incorporates by reference, as amended, the hazardous
waste lists found in 40 CFR 261, subpart D. In items A and B, the MPCA
incor porates existing 40 CFR sections 261.30 (general listing information) and 261.31
(hazar dous waste from nonspecific sources), and hazar dous wastes added by EPA in
the future. Thisincorporation picks up federal listings not yet adopted by Minnesota.
Further information regarding one such listing addressing petroleum refining wastes
can be found at optional RCRA Amendment 187: “Petroleum Refining Process
Wastes— Clarification” = 40 CFR 261.31(a)/table; as supported at 65 FR 36365-36367,
June 8, 2000.]//
C. section 261.32, hazardous wastes from specific sources;
[Initem C, the MPCA incorporates 40 CFR section 261.32 which identifies hazar dous
wastes from specific sources. The following RCRA Amendments discuss hazar dous
wastes added to thislist since 1992:
e required RCRA Amendment 110.3: “Coke By-Products Listings’ = 40 CFR
261.32; assupported at 57 FR 37284-37306, August 18, 1992;
e required RCRA Amendment 115.2: “Chlorinated Toluenes Production Waste
Listing” = 40 CFR 261.32; as supported at 57 FR 47376-47386, October 15,
1992;
e Optional RCRA Amendment 159.2: “Conformance With the Carbamate
Vacatur” =40 CFR 261.32/table; 62 FR 32974-32980, June 17, 1997,
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e RCRA Amendment 183.2: “Land Disposal Restrictions Phase IV -- Technical
Corrections’ = 40 CFR 261.32; as supported at 64 FR 56469-56472, October
20, 1999;
e Optional RCRA Amendment 185.4: “Organobromine Production Wastes
Vacatur” = 40 CFR 261.32/table; as supported at 65 FR 14472-14475, March
17, 2000; and
e required RCRA Amendment 189.4: “Chlorinated AliphaticsListing and LDRs
for Newly Identified Wastes’ = 40 CFR 261.32/table; as supported at 65 FR
67068-67133, November 8, 2000.]/
D. section 261.33, discarded commercial chemical products, off-specification
species, container residues, and spill residues thereof;
[In item D, the MPCA incorporates 40 CFR section 261.33. The following RCRA
Amendments discuss hazar dous wastes added to thislist since 1994:
e required RCRA Amendment 134.2: “Correction of Beryllium Powder (P015)
Listing” = 40 CFR 261.33(e); as supported at 59 FR 31551-31552, June 20,
1994;
e Optional RCRA Amendment 159.3: “Conformance With the Carbamate
Vacatur” =40 CFR 261.33(f); 62 FR 32974-32980, June 17, 1997; and
e Optional RCRA Amendment 185.5: “Organobromine Production Wastes
Vacatur” = 40 CFR 261.33(f)/table; as supported at 65 FR 14472-14475,
March 17, 2000.]//
E. section 261.35, deletion of certain hazardous waste codes following equipment
cleaning and replacement; and
[Initem E, the MPCA incor porates 40 CFR section 261.35. Thisfederal list provides
conditions under which certain listed wastes would not be regulated. The MPCA had
previoudy included thisfederal list in the Staterulesat part 7045.0145.]//
F. section 261.38, comparable/syngas fuel exclusion.
[Initem F, the MPCA incor porates 40 CFR section 261.38 Thisis a federal exclusion
that specifies conditions relating to comparable/syngas fuel. The MPCA has, in a
previous rulemaking, adopted an exclusion for comparable/syngas fuel and believes
that it isreasonableto incorporate this supporting federal list into the Staterules.]//

Subp. 2. [See repealer.]
Subp. 2a. [See repealer.]

Subp. 2b. Additions, modifications, or exceptions to incorporated provisions.

[In new subpart 2b, the MPCA provides exceptions to its incorporations in subpart
la]/l

A. Part 7045.0090, adoption and incorporation by reference, also applies.
[In new item A, the MPCA refers readers to a general part of the State hazardous
waste rules that establishes conditions and criteria governing the adoption and
incor poration by reference of federal rulesinto Staterules.)//

B. The hazardous waste number in the "U" listing for paraldehyde in Code of
Federa Regulations, title 40, section 261.33(f)/Table, should be U182.

C. In Code of Federal Regulations, title 40, section 261.38, Table 1, under
"metals,” in thelisting for "cadmium, total," "ND" is the "composite value" and "1.2" is
the "Concentration limit."
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[InitemsB and C, the MPCA lists corrections offered by EPA guidancefor statesthat
adopt RCRA rules by reference. The EPA has identified errors in two lists. The
MPCA follows the EPA guidance to correct these errors when adopting these lists:
item B clarifies that the hazar dous waste number in the “U” listing for Paraldehyde
should be U182, and item C clarifiesthat in 40 CFR 261.38, table 1, under “metals,”
in the listing for “cadmium, total,” “ND” is the “composite value’ and “1.2" is the
“Concentration limit.” The EPA had shifted the data in this row to the right one
column in thetable. The EPA compilesand periodically correctserrorsin the federal
regulations. These corrections should become moot when that occurs.]//

Subp. 3. [Seerepeder.]

Subp. 4. [See repealer.]
Subp. 5. PCB wastes. Requirements for PCB wastes are as follows:

[In existing subpart 5, the MPCA retains its listing of PCB waste as a hazardous
waste. Minnesota Rulesdiffer from the federal regulations which do not list PCB asa
hazardous waste; rather, the EPA regulates PCB waste under the Toxic Substances
Control Act (TSCA). In this subpart, the MPCA is revising existing language to
improve clarity and to improve consistency with changes in Minnesota Statutes,
section 116.07, subdivision 2b, for managing PCB waste. The specific changes are
discussed in the par agraphs below.]//

A For the purposes of this part—PGB—means%heelessef—nganm—eempebmds

[The MPCA revises |tem A to prowde deflnltlons of terms used in this subpart In
addition, the MPCA has moved the definition of PCB above to general definitionsin
part 7045.0020 because PCB is used elsewhere in chapter 7045. The specific level at
which a PCB becomes a hazar dous waste (50 parts per million or greater) is provided
in new subitem (2) below. Thisisnot a changein theregulatory status of PCB wastes
in Minnesota, the same level was specified in revised item A.]//

(1) "commercial storer of PCB waste" has the meaning given in Code of Federa
Requlations, title 40, section 761.3, as amended;
[In subitem (1), the MPCA defines a “commercial storer of PCB waste” based on the
corresponding federal TSCA definition. The MPCA adds this definition because in
this rulemaking this term is added to part 7045.0208, item G, which allows certain
generatorsto deliver their PCB waste to a commercial storer of PCB waste.]//

(2) "PCB" means a substance that contains PCB's at a concentration of 50 parts
per million or greater;
[I'n subitem (2), the MPCA definesthe point at which PCB’s, generally defined in part
7045.0020, subpart 71a, become a listed hazardous waste in Minnesota. It is
important to provide the threshold at which PCB’s become regulated as a listed
hazar dous waste so generators can properly manage their PCB wastes. The MPCA is
not changing the “50 parts per million or greater” concentration at which PCB’s
become a hazar dous waste.]//

(3) "PCB lighting ballast" means a device that electrically controls light fixtures
and that contains a PCB small capacitor or potting material that contains PCB's; and
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[In subitem (3), the MPCA defines PCB lighting ballast because it is a term used in
item D and because Minnesota Statutes, section 116.07, subdivison 2b(a), which
addresses the management of PCB wastes, states that PCB lighting ballasts are
subject to MPCA requirements. The definition of “PCB small capacitor” limits the
amount of dielectric material in a PCB lighting ballast. Thisdefinition appliesto PCB
lighting ballasts used in any type of lighting fixture. Potting material is an electrical
insulating material used in lighting ballasts which may contain PCB’s and is also
identified as a potential PCB waste in the TSCA regulations at 40 CFR 761.3. The
MPCA bélievesit isreasonable to ensure that all lighting ballasts that contain PCB’s
(including ballasts that contain PCB’s in the potting material) are properly
managed.]//

(4) "PCB small capacitor" means a capacitor that contains less than 1.36
kilograms (3 pounds) of PCB dielectric fluid.
[In subitem (4) the MPCA uses the same definition of “PCB small capacitor” used by
TSCA in 40 CFR 761.3, because Minnesota Statutes, section 116.07, subdivision 2b(a),
states that PCB small capacitors are subject to MPCA regulation. The MPCA
believes that using the federal definition is reasonable to ensure consistency as these
types of wastes are transported between states.]//

B. PCB materials or items are hazardous waste if and when they are discarded or
stored prior to being discarded.

C. A generator of PCB wastes whe-steres-en-site-prior-to-dispesal is subject to the
requirements of Minnesota Statutes, section 116.07, subdivision 2b, and is exempt from
the agency s hazardous waste sterageiaematy—pepmn: reqw rements and-parts7045.0292

s except for thefolowing
Fequ#ements:

[In item C, the MPCA revises language to clarify that Minnesota Statutes, section
116.07, subdivision 2b, apply to generators of PCB waste. Minnesota amended this
statute to address issues of duplication and overlap within the State program for
regulating PCB wastes. Most of the management requirements that apply to PCB
wastes are imposed through TSCA and are applicable regardless of Minnesota rules
or statutes. The statute imposes Minnesota-specific requirements for certain types of
PCB wastes and management activities. The revised statute created confusion
regarding the application of these subpart 5 requirements. In this rulemaking, the
MPCA believes it is reasonable to delete obsolete requirements and to clarify which
requirements apply. A person who generates waste containing PCB at a
concentration of 50 parts per million or greater is subject to the federal TSCA
requirements and is also subject to Minnesota’'s hazardous waste rules for proper
disposal, licensing, and fees as described in thisitem.]//
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(1) the hazardous waste management requirements of part 7045.0208;

(2) the evaluation requirements of part 7045.0214;

(3) the licensing requirements of parts 7045.0225 to 7045.0250; and

(4) the fee requirements of chapter 7046, unless a generator demonstrates
performance of a PCB phase-out agreement under Minnesota Statutes, section 116.07,
subdivision 2b, paragraph (b).
[The MPCA replaces existing subitems (1) and (2) with new subitems (1) to (4) which
affirm the State requirements that apply to generators of PCB waste. These
amendments are reasonable in order to clarify in rules the requirements already
established in Minnesota Statutes, section 116.07, subdivision 2b(a). This statute
requires that PCB generators comply with the State hazardous waste requirements
for proper disposal, licensing and fees in addition to the federal requirements of
TSCA. New subitems (1) and (2) address requirements that relate to disposing of
hazardous waste. Subitem (1) refers to part 7045.0208, which is the rule that lists
acceptable waste disposal options, including a new item G that specifically addresses
PCB waste. Pointing to the existing requirement to evaluate waste in subitem (2) is
reasonable because properly managing PCB waste requires evaluating the
concentration of PCB in that waste. Subitem (3) identifies the rule parts that govern
the issuance of licenses described in the governing statute. Finally, subitem (4)
describes the hazar dous waste fee provisions described in the statute. Theintent isto
clarify theappllcablllty of eX|st|ng requwements]//

ewnepsiaenm&eer—prem% In addltlon to the requi rements of |tem C, aqenerator or
commercia storer of PCB waste who generates or stores PCB ballasts or PCB small

capacitors must comply with the requirements of part 7045.0566, subpart 2. A

commercial storer of PCB waste storing only PCB ballasts and PCB small capacitorsis
not subject to the facility standards in parts 7045.0450 to 7045.0651, except for the
reguirements of part 7045.0566, subpart 2, or to the hazardous waste facility permit
requirements in chapter 7001.

[In item D, the MPCA is deleting the requirement regarding the transportation of
PCB wastes by the owner’s own vehicle. This provision is no longer needed because
of the clarification regarding the application of the federal TSCA requirements
governing PCB management. The federal regulations have always applied and have
provided more comprehensive requirements regarding transportation. It is
appropriate to delete this one particular transportation requirement to eliminate the
potential misunderstanding that this is the only transportation related requirement
that applies. The MPCA is adding new language to item D to address the generators
or commercial storers of PCB waste, PCB ballasts or PCB small capacitors.
Minnesota Statute section 116.07, subdivision 2b(a), establishes that PCB small
capacitors and lighting ballasts are, in addition to the requirements for licensing, fees
and proper disposal, also subject to State on-site accumulation requirements. The
statute allows the MPCA to apply appropriate accumulation standards. The
accumulation standards applied to most hazardous wastes are found at part
7045.0292 and are based on generator size. They are protective for all types and
characteristics of wastes that may be generated, including liquids and highly reactive
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and ignitable wastess. The MPCA believes it is more appropriate to apply the
preparedness and prevention rules in part 7045.0566 to the accumulation of PCB
ballast and capacitors. These rules, while less prescriptive than those in part
7045.0292, provide the MPCA with the authority to require reasonable precautions
for the storage of PCB ballasts and capacitors. The MPCA believes that the
requirements in part 7045.0566, subp. 2 provide adequate environmental protection
for the accumulation of these types of wastes.]//

E. Thermal treatment of PCB wastes at concentrations less than 500 parts per
million. High efficiency boilers as defined in Code of Federal Regulations, title 40,
section 761.60(a), as amended, which are used for treatment of mineral oil dielectric fluid
containing less than 500 ppm PCB, are exempt from the agency's hazardous waste
facility permit requirements in chapter 7001 and parts?@23—999949—7923—995&
7045.0292; and 7045.0450 to 7045- ! . A
7045.0651, except for the following requi rements
[Initem E, the MPCA deletes a citation to chapter 7023 that was repealed by another
MPCA rulemaking. The MPCA also corrects a citation to a range of rules that
changed as partswere added.]//

(1) parts 7045.0526 and 7045.0528;

(2) parts 7045.0556 and 7045.0558;

(3) parts 7045.0564 to 7045.0588; and

(4) parts 7045.0594 and 7045.0596.
[In subitems (1) to (4), the MPCA adds*“and” to clarify that all of the requirements of
thelisted rule ranges apply to thermal treatment in thisitem]//

F. PCB wastes have the hazardous waste number of MNO3.

7045.0139 BASISFOR LISTING HAZARDOUSWASTES.
Subpartl General Ihe%abl&em—sabpaﬁ—Z—Hst—theeensﬂ%ueM&#hwheaused—the

apphieable: The basis for listing hazardous waste is found in part 7045.0155, subpart 1,
item D, which incorporates Code of Federal Requlations, title 40, part 261, Appendix VII,

Basisfor Listing Hazardous Waste. Part 7045.0155, subpart 2, provides any applicable

exceptions.
Subp. 2. [Seerepeder.]

[In part 7045.0139, the MPCA revises language to direct readers to a new part
7045.0150, Subpart 1, item D, which incor porates by reference the “basis for listing
hazardouswaste’ in 40 CFR part 261, Appendix VII. The MPCA considered smply
repealing part 7045.0139 in conjunction with the adoption of the same infor mation in
new part 7045.0150. However, the M PCA decided that thereisvaluein retaining part
7045.0139, even though the text of the list is being deleted, because of the complexity
of removing all existing cross references, and because this rule part still retains a
listing of the topic in the chapter index which the MPCA believes will be an aid to
readers.]//

ncooley Page 63 5/13/2008



OCoO~NOOULPA,WN -

7045.0141 HAZARDOUS CONSTI TUENTS

2—te%2— The hazardous constltuents listis found in part 7045 0155 subpart 1, |tem E,

which incorporates Code of Federal Requlations, title 40, part 261, Appendix VIII,
Hazardous Constituents. Part 7045.0155, subpart 2, provides any applicable exceptions.

Subp. 2. [Seerepeder.]
Subp. 3. [Seerepeder.]
Subp. 4. [Seerepeder.]
Subp. 5. [Seerepeder.]
Subp. 6. [Seerepeder.]
Subp. 7. [Seerepeder.]
Subp. 8. [Seerepeder.]
Subp. 9. [Seerepeder.]
Subp. 10. [See repealer.]
Subp. 11. [See repealer.]
Subp. 12. [See repeadler.]
Subp. 13. [See repealer.]
Subp. 14. [See repeadler.]
Subp. 15. [See repealer.]
Subp. 16. [See repeadler.]
Subp. 17. [See repealer.]
Subp. 18. [See repeadler.]
Subp. 19. [See repealer.]
Subp. 20. [See repealer.]
Subp. 21. [See repealer.]
Subp. 22. [See repealer.]

Subp. 23. [See repealer.]
[In part 7045.0141, the MPCA revises language to point readers to a new part

7045.0150, Subpart 1, item E, which incorporates by reference the “hazardous
congtituents’ list in 40 CFR part 261, Appendix VIII. The MPCA considered simply
repealing part 7045.0141 in conjunction with the incorporation of the same
information in new part 7045.0150. However, the MPCA decided that thereis value
in retaining part 7045.0141, even though thetext of thelist is being deleted, because of
the complexity of removing all existing cross references, and because this rule part
still retains a listing of the topic in the chapter index which the M PCA believes will be
an aid toreaders.]//

7045.0143 GROUNDWATER PROTECTION HAZARDOUS
CONSTITUENTSLIST.
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contain-this-element-are-ackuded: The groundwater protection hazardous constituents list
isfound in part 7045.0543, subpart 1, item D, which incorporates Code of Federal
Reqgulations, title 40, part 264, Appendix 1 X, Ground Water Monitoring List. Part
7045.0543, subpart 2, provides any applicable exceptions.

Subp. 2. [See repealer.]
Subp. 3. [Seerepeder.]
Subp. 4. [See repealer.]
Subp. 5. [Seerepeder.]
Subp. 6. [See repealer.]
Subp. 7. [Seerepeder.]
Subp. 9. [See repealer.]
Subp. 10. [See repealer.]
Subp. 12. [See repeder.]
Subp. 13. [See repealer.]
Subp. 14. [See repeder.]
Subp. 15. [See repealer.]
Subp. 17. [See repeder.]
Subp. 20. [See repealer.]
Subp. 21. [See repeder.]
Subp. 23. [See repealer.]
Subp. 25. [See repeder.]

Subp. 27. [See repealer.]
[In part 7045.0143, the MPCA revises language to point readers to a new part

7045.0543, Subpart 1, item D, which incorporates by reference the “ Groundwater
Monitoring List” in 40 CFR part 264, Appendix IX. The MPCA considered smply
repealing part 7045.0143 in conjunction with the incorporation of the same
information in new part 7045.0543. However, the MPCA decided that thereisvalue
in retaining part 7045.0143, even though the text of thelist is being deleted, because of
the complexity of removing all existing cross references, and because this rule part
il retains a listing of the topic in the chapter index which the MPCA bédieves will be
an aid toreaders.]//

7045.0155 APPENDICES TO IDENTIFICATION AND LISTING OF
HAZARDOUSWASTE.

[In new part 7045.0150, the M PCA incor por ates by reference federal appendices that
relateto theidentification and listing of hazar dous waste.]//

Subpart 1. Incorporation of federal regulations. The following appendicesfound in
Code of Federal Regulations, title 40, part 261, as amended, are incorporated by
reference:

[In subpart 1, the MPCA is incorporating by reference appendices to 40 CFR part
261, asamended (to include future amendments). These appendices address sampling
methods, the basis for listing hazar dous wastes, and a list of hazardous constituents.
These appendices replace the same lists previoudy located in parts of these rules as
described below. Further discussion of the reasonableness of incorporating these
references as amended is provided in Part |V of the general discussion in this
Statement. The MPCA believes that the same reasons why it is reasonable to adopt
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the federal lists of hazardous wastes by reference also apply to adopting the
appendices addressed below. The MPCA believes that maintaining consistency with
thefederal program isthe most reasonable regulatory strategy.]//
A. Appendix |, Representative Sampling Methods;
[Initem A, the MPCA incor porates the representative sampling methods in 40 CFR
261, Appendix |. Certain representative sampling methods also apply through the
reference to SW-846 provided in 7045.0065. However, the MPCA bélieves it is
reasonable to provide consistency with the federal standards by directly referencing
the federal appendix that establishesthese standard methods.]//
B. Appendix VII, Basisfor Listing Hazardous Waste; and
[In item B, the MPCA incorporates a list in 40 CFR 261, Appendix VII which
contains the basis for listing hazar dous waste formerly found in 7045.0139. For each
EPA hazardous waste number, this appendix identifies the hazardous constituents
which form the basis for the hazardous waste listing. The EPA has amended this
appendix several times since it was last amended by the MPCA. Information about
those changesisavailablein the following RCRA Amendments:
e required RCRA Amendment 110.4: “Coke By-Products Listings’ = 40 CFR
261 VII; assupported at 57 FR 37284-37306, August 18, 1992;
e required RCRA Amendment 115.3: “Chlorinated Toluenes Production Waste
Listing” = 40 CFR 261 VII; as supported at 57 FR 47376-47386, October 15,
1992;
e Optional RCRA Amendment 159.4: “Conformance With the Carbamate
Vacatur” = 40 CFR 261 VII; as supported at 62 FR 32974-32980, June 17,
1997;
e Optional RCRA Amendment 185.6: “Organobromine Production Wastes
Vacatur” = 40 CFR 261 VII; as supported at 65 FR 14472-14475, March 17,
2000; and
e required RCRA Amendment 189.5: “Chlorinated AliphaticsListing and LDRs
for Newly Identified Wastes’ = 40 CFR 261 VI1; as supported at 65 FR 67068-
67133, November 8, 2000.]//
C. Appendix V111, Hazardous Constituents.
[Initem C, the MPCA incorporates 40 CFR 261, Appendix VIII, which isalist of the
hazar dous constituents that was formerly found in 7045.0141. This list contains the
hazar dous constituents that the MPCA must consider in evaluating whether to list a
waste as hazardous under part 7045.0129. The EPA has amended this appendix
several times since it was last amended by the MPCA. Information about those
changesisavailablein thefollowing RCRA Amendments:
e required RCRA Amendment 128: “Wastes From the Use of Chlorophenolic
Formulations in Wood Surface Protection” = 40 CFR 261 VIII; as supported
at 59 FR 458-469, January 4, 1994,
e required RCRA Amendment 134.3: “Correction of Beryllium Powder (P015)
Listing” = 40 CFR 261 VIII; as supported at 59 FR 31551-31552, June 20,
1994;
e Optional RCRA Amendment 159.5: “Conformance With the Carbamate
Vacatur” = 40 CFR 261 VIII; as supported at 62 FR 32974-32980, June 17,
1997;
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e Optional RCRA Amendment 185.7: “Organobromine Production Wastes
Vacatur” = 40 CFR 261 VIII; as supported at 65 FR 14472-14475, March 17,
2000; and
e required RCRA Amendment 189.6: “ Chlorinated AliphaticsListing and LDRs
for Newly Identified Wastes’ = 40 CFR 261 VIII; as supported at 65 FR
67068-67133, November 8, 2000.]/
Subp. 2. Additions, modifications, or exceptionsto incorporated regulations.
[In subpart 2, the MPCA provides exceptions to the incorporations listed in subpart
1.1/

A. Part 7045.0090, adoption and incorporation by reference, also applies.
[In item A, the MPCA refers readers to the part of the State rules that establishes
certain conditionsthat apply when rules are adopted or incor porated by reference.]//

B. The chemical abstracts name for physostigmine listed in Code of Federal
Regulations, title 40, part 261, Appendix VI, is"Pyrrolo [2,3-b]indol-5-01."

C. The chemical abstracts number for potassium pentachlorophenate in Code of
Federal Regulations, title 40, part 261, Appendix V111, should be "7778-73-6."
[In items B and C, the MPCA is amending the rules to follow EPA guidance
regarding correctionsfor statesincorporating by reference Appendix VII1 (hazardous
congtituent list). These changes have not yet been made to the federal regulations, but
EPA hasidentified errorsin its hazar dous constituent list and has recommended that
states correct these errorswhen states adopt thislist.]/

7045.0208 HAZARDOUSWASTE MANAGEMENT.

Subpart 1. Management by generator. A generator must manage hazardous waste by
using one of the methods described in items A to G H, unless otherwise specifically
exempted under this chapter.

A. A generator may treat or dispose of hazardous waste at an on-site facility as
provided under part 7045.0211.

B. A generator may ensure delivery of hazardous waste to an off-site storage,
treatment, or disposal facility. If located in the United States, the facility used must be
permitted to accept hazardous waste under the agency's permitting procedures, have
interim status under parts 7045.0552 to 7045.0642 7045.0651, or be authorized to
manage hazardous waste by the Environmental Protection Agency or by a state with a
hazardous waste management program authorized by the Environmental Protection
Agency.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of items Cto G, see M.R]

H. A generator may ensure delivery of PCB waste to a commercia storer of PCB

waste, as defined in part 7045.0135, subpart 5.
[The MPCA adds a new item H to clarify that it is acceptable for a generator to
deliver PCB waste to a commercial storer of PCB waste. The concept of waste
management at a “commercial storer of PCB waste” is based on provisions of the
federal regulationsin the Toxic Substances Control Act governing PCB wastes. The
MPCA requirements that apply to management of PCB waste are in part 7045.0135,
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subpart 5. New item H identifies a management option that is provided in part
7045.0135, subpart 5. Further discussion of the reasonableness of the requirements
for PCB management isprovided in that part.]//

[For text of subps 1ato 3, see M.R]

Subp. 4. Land disposal. Exeept-as-spectied-part 7045:-1300,-subparts 2-and-3;

Hazardous wastes are subject to the requirements of parts7045.1300-t0-7045:-1380 part
7045.1390.

[In subpart 4, the MPCA is deleting references to specific provisions of the land
disposal restrictions that were formerly found in parts 7045.1300 to 7045.1380. These
land disposal restrictions have been repealed and the MPCA has incorporated the
federal land disposal restrictions by reference as amended in part 7045.1390. The
revised language smply clarifies the continued applicability of the land disposal
restrictionsfound at therevised rule part with no change in effect.]//

7045.0213 FARMERS;, PESTICIDES.

[For text of subpart 1, see M.R/]

Subp. 2. Special conditions. A farmer who generates waste pesticides which are
hazardous waste and who triple rinses each emptied pesticide container and disposes of
the pesticide residues on the farmer's farm in a manner consistent with the disposal
instructions on the pesticide label is not required with respect to those pesticidesto
comply with other standards in parts 7045.0205 to 7045.0320 or to comply with parts
7045.0450 to 7045:1380 7045.1390, or to obtain a hazardous waste facility permit,
provided that:

[In subpart 2, the MPCA corrects a citation to a range of rulesthat changed as parts
were added.]//

[ For text of items Ato C, see M.R/]

7045.0214 EVALUATION OF WASTES.

Subpart 1. General requirement. Any person who produces a waste within the state
of Minnesota or any person who produces a waste outside the state of Minnesota that is
managed within the state of Minnesota, must evaluate the waste to determineiif itis
hazardous within 60 days of initially generating the waste. The generation start date must
be recorded and available for inspection. Waste that is not evaluated within 60 days of the
generation start date must be managed as a hazardous waste and the person who produces
the waste must be considered a generator until the waste is determined to be
nonhazardous under parts 7045.0214 to 7045.0218. A material is determined to be a
waste in accordance with the conditions specified under the definition of other waste
material in part 7045.0020. Any waste evaluated and exempted under part 7045.0075 or
7045.0120 does not need to be reevaluated under this part. If the waste is determined to
be hazardous, the generator must refer to parts 7045.0075, 7045.0450 to 7045.0685
7045.0990, and-7045:1300-t6-7045:1380 7045.1390, and 7045.1400 for possible
exclusions or restrictions relating to management of the specific waste.

[In subpart 1, the MPCA makestwo changes. Thefirst correctsan error in a citation
to a range of rules that the MPCA believes was incomplete in the existing rules and
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that should haveincluded the spent household battery requirementsin part 7045.0686
and also all the used oil provisons in parts 7045.0692 to 7045.0990. The MPCA
believes it is reasonable to provide a complete reference to all the rules that may be
applicableto a hazardous waste. This correction does not change the requirements of
the battery and used ail rules; it merely provides a more accurate identification of the
rulesthat may already apply. The MPCA also providesthereplacement citation for a
repealed range of rules addressing the land disposal restrictions that are being
amended in thisrulemaking.]/
[For text of subp 2, see M.R/]
Subp. 3. Wastes gener ated by treatment, storage, or disposal. Wastes generated by

treatment, storage, or disposal of hazardous waste are as follows:

A. Except as provided initems B to E, or in part 7045.0102, any waste generated
from the treatment, storage, or disposal of hazardous waste, including any sludge, spill
residue, ash, emission control dust or leachate, but not including precipitation run-off
runoff, is a hazardous waste if it meets the criteria of subpart 2 or if it isderived from a
waste that islisted in part 7045.0135.

[In item A, the MPCA adds a reference to the State rules that govern mixtures of
hazardouswastes. Thisreferenceisbeing added tothisruleto makeit consistent with
its federal counterpart in 40 CFR 261.3(c)(2)(i). Further information about this
amendment can be found at RCRA Amendment 192A: “Mixture and Derived-From
Rules Revisions’” = 40 CFR 261.3(c)(2)(i).); as supported 66 FR 27266-27297, May 16,
2001. The corresponding federal requirement at 40 CFR 261.3 (¢)(2)(i) includes
references to two types of wastes, in addition to the reference to the mixtures rule at
40 CFR 261.3(c)(2)(g), that are not being addressed in this rulemaking. The first of
these references is to wastes governed under 40 CFR 261.3(c)(2)(h), which regulates
mixtures of radioactive and hazardous waste. The MPCA believes that these types of
wastes are adequately addressed in the exemption provided in part 7045.0120,
subpart 2, item G. The second type of waste that is addressed in the federal
counterpart that is not being addressed in this rulemaking is the parenthetical
reference to reclaimed wastes. The MPCA believes that the requirements gover ning
the reuse and recycling of hazardous waste in part 7045.0125 adequately address this
type of waste management activity and is not adding further conditionsto this part.]//
[For text of itemsBto D, see M.R]

E. Nonwastewater residues, such as slag, resulting from high temperature metals
recovery (HTMR) processing of K061, K062, or FO06 waste, in units identified as rotary
kilns, flame reactors, electric furnaces, plasma arc furnaces, slag reactors, rotary hearth
furnace/electric furnace combinations, or industria furnaces-as-defined-n that are blast
furnaces or smelting, melting, and refining furnaces, including pyrometallurgical devices,
such as cupolas, reverberator furnaces, sintering machines, roasters, or foundry furnaces,
or that are other devices that the commissioner determines qualify for inclusion as an
industrial furnace under part 7045.0020, subpart 43b, that are disposed of in solid waste
disposal units, provided that these residues meet the generic exclusion levelsidentified
below in the tablesin thisitem for all constituents, and exhibit no characteristics of
hazardous waste. Testing requirements must be incorporated in afacility's waste anaysis
plan or a generator's self-implementing waste analysis plan. At a minimum, composite
samples of residues must be collected and analyzed quarterly and/or when the process or
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19
20
21
22
23
24
25
26
27

operation generating the waste changes. Persons claiming this exclusion in an
enforcement action have the burden of proving by clear and convincing evidence that the
material meets al of the exclusion requirements. The generic exclusion levels are for
K061 and K062 nonwastewater HTMR residues are as follows:

[Item E correspondsto language found at 40 CFR 261.3(c)(2)(ii))(C)(1). Initem E, the
MPCA first adds two new waste codes (K062 and F006) to the description of the types
of wastes excluded. The MPCA then addsa list of the types of systemsthat qualify as
HTMR processing systems to the cited definition of those systems. The MPCA then
removes the word “of” as superfluous for clarity. Next, the MPCA revises the word
“below” intothe phrase”in thetablesin thisitem” to clarify whereto find the generic
exclusion levels. Then, the MPCA clarifies the responsibilities of those who claim this
excluson. The MPCA then clarifiesthat the table of generic exclusion levels address
nonwastewater residues for K061 and K062 wastes. Thislanguage correspondsto the
federal requirements discussed above for the addition of K061 and K062. Finally, the
MPCA completes the sentence by adding, “are as follows’ to improve clarity. These
changes are based on required RCRA Amendment 109.4: “Land Disposal
Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40 CFR
261.3(c)(2)(ii)(C)(2); asfound in 57 FR 37194-37282, August 18, 1992.]//

Constituent Maximum for any single composite sample (mg/l)
Antimony 0:0630.10
Arsenic 0055 0.50
Barium 637.6
Beryllium 6-6063 0.010
Cadmium 0:032 0.050
Chromium (total) 0.33

Lead 6:6950.15
Mercury 0.009

Nickel 6:631.0
Selenium 0.16

Silver 0.30
Thallium 6:613 0.020
Vanadiom 126

Zinc 70

[In thistable to item E, the MPCA adopts changes to the concentrations identified in
the second column, adds a standard for “zinc’ and deletes all reference to
“vanadium.” These changes correspond to 40 CFR 261.3(c)(2)(ii)(C)(1) and relate to
required RCRA Amendment 109.4: “Land Disposal Restrictions for Newly Listed
Wastes and Hazardous Debris.” Further information about these amendments can
befound at 57 FR 37194-37282, August 18, 1992.]//

The generic exclusion levels for FO0O6 nonwastewater HTM R residues are as follows:
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Constituent Maximum for any single composite sample (ma/l)

Antimony 0.10
Arsenic 0.50
Barium 7.6
Beryllium 0.010
Cadmium 0.050
Chromium (total) 0.33
Cyanide (total) 1.8 (ma/kQq)
Lead 0.15
Mercury 0.009
Nickel 1.0
Selenium 0.16
Silver 0.30
Thallium 0.020
Zinc 70

[In this newly added table in item E, the MPCA adopts language that corresponds to
40 CFR 261.3(c)(2)(ii)(C)(1) addressing nonwastewater residues for FOO6 wastes.
This language relates to required RCRA Amendment 109.4: “Land Disposal
Restrictions for Newly Listed Wastes and Hazardous Debris.” Further information
about thisamendment isavailable at 57 FR 37194-37282, August 18, 1992.]//

For each-shipment-of K061 high-temperature-metalsrecovery, K062, or FO0O6 HTMR
residues sent to a solid waste disposal urit-that-reets units, the treatment facility must
prepare and send to the commissioner a onetime notification and certification certifying
that the residues meet the generic exclusion levels for all constituents; and dees do not
exhibit any eharacteristie,-a characteristics of hazardous waste. The notification and
certification must also be kept in the facility's files. The notification and certification
must be updated if the process or operation generating the waste changes or if the solid
waste disposal unit receiving the waste changes. However, the treatment facility need
only notify the commissioner on an annual basis if these changes occur. The notification
and certification must be sent to the commissioner no later than December 31. The
notification and certification must include the following information:

(1) the name and address of the solid waste disposal unit receiving the waste
shipment shipments;

(2) the EPA hazardous waste aumber numbers and treatability greup groups at
theinitial point of generation; and

(3) the treatment standards applicable to the waste at the initial point of
generation.

The certification must be signed by an authorized representative of the treatment
facility and must state as follows: "I certify under penalty of law that the generic
exclusion levelsfor al constituents have been met without impermissible dilution and
that no characteristic of hazardous waste is exhibited. | am aware that there are
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significant penalties for submitting a false certification, including the possibility of fine
and imprisonment.”

[In the above paragraph of item E, and subitems (1) to (3), the MPCA adopts further
conditions and clarifications of the exclusion of K061, K062 and F006 wastes that
correspond to 40 CFR 261.3(c)(2)(ii)(C)(2). These changes are based on required
RCRA Amendment 109.4: “Land Disposal Restrictions for Newly Listed Wastes and
Hazardous Debris.” Further information about these amendmentsis available at 57
FR 37194-37282, August 18, 1992. The MPCA dlightly revised the federal language to
add reference to the treatment facility being the entity that must meet the
requirements in order to clarify the intended meaning of EPA requirements. The
MPCA consulted with EPA, who advised the MPCA that EPA’s intent was for the
facility that undertakes the HTMR treatment to keep the records, notify the
EPA/state, and make the certification. The MPCA believes that the language
proposed isareasonableinterpretation of the federal intent.]//

7045.0255 ONE-HME-ONETIME DISPOSAL REQUIREMENTS.

A person having hazardous waste subject to regulation under this chapter who is only
a hazardous waste generator for the ere-time onetime disposal of hazardous waste which
is not currently being produced, must comply with this chapter except as provided in
items A to D. The exemptionsin this part do not apply to generators that generate
hazardous waste more than one time.

A. The generator is exempt from parts 7045.0225 to 7045.0250, license and license
reporting.

B. A large quantity generator is exempt from part 7045.0292, subpart 1, but must
instead comply with part 7045.0292, subpart 5, items A to F, and must meet the
requirements of part 7045.0566, relating to preparedness and prevention, and part
70451315, sdbpart-1-tem-B Code of Federal Regulations, title 40, section 268.7(a)(5),
as incorporated in part 7045.1390, relating to waste analysis for restricted wastes.

[In item B, the MPCA replaces a citation to a repealed rule with the corresponding
federal regulation asincorporated by reference.]//

C. A small quantity generator is exempt from the requirements of part 7045.0292,
subpart 5, items G and H, but instead must meet the requirements of part 7045.0566,
relating to preparedness and prevention, and part-7045:1315-subpart-1-Hem-D Code of
Federal Regulations, title 40, section 268.7(a)(5), as incorporated in part 7045.1390,
relating to waste analysis for restricted wastes.

[In item C, the MPCA replaces a citation to a repealed rule with the corresponding
federal regulation asincor porated by reference.]//

D. A very small quantity generator is exempt from part 7045.0292, subpart 6, but
instead must comply with part 7045.0292, subpart 5, items A to F, and must meet the
requirements of part 7045.0566, relating to preparedness and prevention, and part
70451315, subpart-1-item-B Code of Federal Regulations, title 40, section 268.7(a)(5),
asincorporated in part 7045.1390, relating to waste analysis for restricted wastes.

[In item D, the MPCA replaces a citation to a repealed rule with the corresponding
federal regulation asincorporated by reference.]//
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7045.0270 PRETRANSPORT REQUIREMENTS.

Subpart 1. Marking. Before transporting or offering hazardous waste for
transportation off-site, a generator must:

A. mark each package of hazardous waste in accordance with the applicable United
States Department of Transportation regulations on hazardous materials under Code of
Federal Regulations, title 49, part 172, subpart D, as amended; and
[In item A, the MPCA follows advice from Minnesota’'s Department of
Transportation to provide a more correct citation.]//

[For text of item B, see M.R]
[For text of subps2 and 3, see M.R/]

Subp. 4. Packaging. Before transporting hazardous waste or offering a hazardous
waste for transportation off-site, a generator must package the waste in accordance with
the applicable United States Department of Transportation regulations on packaging
under Code of Federal Regulations, title 49, parts 173, 178, and 179, and 180, as
amended.

[In subpart 4, following advice from the Minnesota Department of Transportation,
the MPCA corrects one of several citations to a range of regulations amended by the
U.S. Department of Transportation.]//

Subp. 5. Labeling. Before transporting or offering hazardous waste for transportation
off-site, a generator must label each package in accordance with the applicable United
States Department of Transportation regulations on hazardous materials under Code of
Federal Regulations, title 49, part 172, subpart E, as amended.

[In subpart 5, the MPCA follows advice from Minnesota’s Department of
Transportation to provide a more correct citation.]//
[For text of subps6 and 7, see M.R/]

7045.0292 ACCUMULATION OF HAZARDOUSWASTE.

[In part 7045.0292, the MPCA is proposing several rule changes based on
corresponding amended federal regulations. The MPCA is not adopting one federal
provison found in 40 CFR 262.34 in which the EPA allows waste accumulation in
containment buildings by generators who are not subject to permit or interim status
standards. The MPCA is adopting language that allows per mitted and interim status
facilities do accumulate in containment buildings in this rulemaking in parts
7045.0550 and 7045.0650. However, the MPCA regjects this option, which reduces
regulations, for non-permitted generators. Generators are subject to much less
inspection scrutiny, so allowing this practice for generatorsis not the same asallowing
it for permitted or interim status facilities. The MPCA believes that allowing this
practice by generators would result in an unacceptably high risk of mismanagement.
The MPCA believes that a reduction in regulation that allows accumulation in
containment buildings by generators is not adequately protective of human health
and the environment. The federal containment building requirements are identified
in required RCRA Amendment 109.17: “Land Disposal Restrictions for Newly Listed
Wastes and Hazardous Debris” = 40 CFR 264.1100-1102, Subpart DD. Further
information about the federal amendment can be found at 57 FR 37194-37282,
August 18, 1992.]//
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Subpart 1. L arge quantity generator. A large quantity generator may accumulate
hazardous waste on site without a permit or without having interim statusiif:
[For text of item A, see M.R]
B. the waste is placed as follows:

(1) in containers which meet the standards of part 7045.0270, subpart 4, and are

managed in accordance with applicable requirements of parts 7045.0594, subpart 2;;
7045.0596, subpart 3-and; 7045.0626; 7045.0645; 7045.0647; and 7045.0648;
[Initem B, subitem (1), the MPCA extendsthe range of applicable rulesto include the
existing air emisson standards in parts 7045.0647 and 7045.0648 and new air
emission standar ds being adopted in part 7045.0645. This provision correspondsto 40
CFR 262.34(a)(1)(i). This change relates to required RCRA Amendments 154, 154-
1.8a, and 154-5.2: “ Consolidated Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers.” Further information can be found at 59 FR 62896-
62953, December 6, 1994; 61 FR 4903-4916, February 9, 1996; and 61 FR 59932-
59997, November 25, 1996. Subsequent amendments and clarifications to the federal
air emission standards relate to required RCRA Amendment 177: “Organic Air
Emisson Standards. Clarification and Technical Amendments;” as supported at 64
FR 3382, January 21, 1999. In addition, the MPCA breaks the paragraph into
subitems (1)-(3) to improve readability.]/

(2) in tanks provided the generator complies with the applicable requirements of
parts 7045.0594, subpart 2;; 7045.0596, subpart 3,-and; 7045.0628; 7045.0645;
7045.0647; and 7045.0648, except part 7045.0628, subpart subparts 9, item C, and
subpart 12; or
[In subitem (2), the MPCA extends the range of applicable rules to include the
existing air emisson standards in parts 7045.0647 and 7045.0648 and new air
emission standards being adopted in part 7045.0645. This provision corresponds to
40 CFR 262.34(a)(1)(ii). This change relates to required RCRA Amendments 154,
154-1.8a, 154-5.2: “Consolidated Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers.” Further information supporting this amendment
can be found at 59 FR 62896-62953, December 6, 1994; 61 FR 4903-4916, February 9,
1996; and 61 FR 59932-59997, November 25, 1996. Subsequent changes relate to
required RCRA Amendment 177: “Organic Air Emission Standards: Clarification
and Technical Amendments,” as supported at 64 FR 3382, January 21, 1999.]//

(3) for wood preserving operations on drip pads, provided the generator
complies with parts 7045.0594, subpart 2;; 7045.0596, subpart 3;; and 7045.0644 and
maintai ns records containing a description of procedures that will be followed to ensure
that all wastes are removed from drip pads and associated collection systems at least once
every 90 days, and maintains documentation of the quantities, dates, and times of each
waste removal. Fhese Records relating to drip pads must be maintained at the licensed
site and must be easily available for agency inspection;

[Initem B, the MPCA makes minor changesin grammar and punctuation.//
[For text of items Cto F, see M.R]
G. the requirements of parts 7045.0558; 7045.0562, subparts 1 and 2; 7045.0566 to

7045.0576; and #045:-1315,-subpart-1-tem-B Code of Federal Regulations, title 40,
section 268.7(a)(5), as incorporated in part 7045.1390, are fulfilled regarding personnel
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training, ignitable, reactive, or incompatible waste, preparedness and prevention,
contingency planning, and waste analysis for restricted wastes.
[In item G, the MPCA replaces a citation to a repealed rule with the corresponding
federal regulation asincorporated by reference. Thisisbased on RCRA Amendment
183.4: “Land Disposal Restrictions Phase IV -- Technical Corrections” which
corresponds to 40 CFR 262.34(a)(4). Further information can be found at 64 FR
56469-56472, October 20, 1999.]//

[For text of subps 2 to 4, see M.R/]

Subp. 5. Small quantity generator. A small quantity generator may accumulate up to
3,000 kilograms of hazardous waste that is not acute hazardous waste on site without a
permit or without having interim statusiif:

[For text of item A, see M.R]

B. the waste is placed in containers which meet the standards of part 7045.0270,
subpart 4, and are managed in accordance with parts 7045.0594, subpart 2;; 7045.0596,
subpart 3;; and 7045.0626, subparts 1 to 8; in tanks provided the generator complies with
the requirements of parts 7045.0594, subpart 2;; 7045.0596, subpart 3;; and 7045.0629; or
for wood preserving operations on drip pads, provided the generator complies with parts
7045.0594, subpart 2;; 7045.0596, subpart 3 ;; and 7045.0644 and maintains records
containing a description of procedures that will be followed to ensure that all wastes are
removed from drip pads and associated collection systems at least once every 180 days,
and maintains documentation of the quantities, dates, and times of each waste removal.
These records relating to drip pads must be maintained at the licensed site and must be
easily available for agency inspection;

[Initem B, the MPCA specifies that a generator can accumulate waste in containers
under certain conditions, but that the air emission standards for containers being
adopted in this rulemaking in part 7045.0626, subpart 9, do not apply to the
accumulation of waste in containers by small quantity generators. This amendment
corresponds to 40 CFR 262.34(d)(2), and is based on required RCRA Amendment
154-1.8a: “Consolidated Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers.” Further information regarding this amendment
can befound at 59 FR 62896-62953, December 6, 1994.]//

[For text of items Cto F, see M.R]

G. the generator meets the requirements of parts 7045.0566, relating to
preparedness and prevention; 7045.0568, relating to the arrangements with local
authorities for emergencies, and 7045:1315-subpart-1-Hem-D Code of Federa
Regulations, title 40, section 268.7(a)(5), asincorporated in part 7045.1390, relating to
waste analysis for restricted wastes; and
[In item G, the MPCA replaces a citation to a repealed Rule with a citation to the
corresponding federal rule incor porated by reference. This amendment corresponds
to 40 CFR 262.34(d)(4), and is based on required RCRA Amendment 179.5: “Land
Disposal Restrictions Phase 1V -- Technical Corrections and Clarifications to
Treatment Standards.”  Further information regarding this amendment can be
found at 64 FR 25408-25417, May 11, 1999.]//

[For text of itemH, see M.R]
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Subp. 6. Very small quantity generator. A very small quantity generator may
accumulate up to 1,000 kilograms of hazardous waste that is not acute hazardous waste
on site without a permit or without having interim statusiif:

[For text of item A, see M.R]

B. the waste is placed in containers which meet the standards of part 7045.0270,
subpart 4, and are managed in accordance with parts 7045.0594, subpart 2;; 7045.0596,
subpart 3;; and 7045.0626, subparts 1 to 8; in tanks provided the generator complies with
the requirements of parts 7045.0594, subpart 2;; 7045.0596, subpart 3;; and 7045.0629; or
for wood preserving operations on drip pads, provided the generator complies with parts
7045.0594, subpart 2;; 7045.0596, subpart 3;; and 7045.0644 and maintains records
containing a description of procedures that will be followed to ensure that all wastes are
removed from drip pads and associated collection systems at least once every 180 days,
and maintains documentation of the quantities, dates, and times of each waste removal.
These records relating to drip pads must be maintained at the licensed site and must be
easily available for agency inspection;

[In item B, the MPCA adds a reference to part 7045.0626, subparts 1-8 to make it
clear that very small quantity generators do not have to meet the air emission
standards for containersin subpart 9. This change is not based on federal language
because the EPA does not regulate generators that Minnesota refers to as very small
quantity generators. In adopting this provison, Minnesota continues to apply the
same requirements to very small quantity generators who accumulate waste in
containersasit appliesto small quantity generatorsin subpart 5, item B above.]//

[For text of items Cto H, see M.R]

Subp. 7. Acute hazar dous waste accumulation. A small quantity generator or avery

small quantlty generator who generates acute hazardous waste may—aeeumutatethat—weste

Fequwementsru%temsA—anel-B that is not exempt under subpart 8 must comply W|th

items A and B:

[Insubpart 7, the MPCA simplifies existing language and clarifiesthat a small or very
small quantity generator accumulating acute hazardous waste is subject to this
subpart, except that acute hazardous waste accumulated under the satelite
accumulation requirements of subpart 8 is exempt from the requirements of subpart

7
A. Forthe period-precedingthe-aceumulation-start-date; A generator may

accumulate acute hazardous waste on site indefinitely in quantities equal to or less than
one kilogram of acute hazardous waste and equal to or less than 100 kilograms of residue,
contaminated soil, water, or other debris resulting from cleaning up spilled acute
hazardous waste. The generator must comply with subpart 5, items B to H.

[In Item A, the MPCA revises existing rule language to clarify that, up to a certain
threshold, a small quantity generator or a very small quantity generator may
accumulate acute hazardous waste indefinitely. Also, up to that threshold, the
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requirements of subpart 5, items B to H apply. If this waste totals equal to or less
than the masslimits specified in subpart 7, then the generator, if a very small quantity
generator, must meet the planning and preparedness requirements applicable to a
small quantity generator of hazardous waste contained in subpart 5. The MPCA
believes that the changes to this item are not changes to the intended meaning or
application of the rules, but are reasonable clarifications of the original intent of this
item, which was intended to apply requirements equivalent to those contained in 40
CFR 261 5(f) 1

who accumulates on Slte more than one k| quram of acute hazardous Waste or more than
100 kilograms of residue, contaminated soil, water, or other debris resulting from
cleaning up spilled acute hazardous waste must comply with subpart 1.
[In Item B, the MPCA revises existing rule language to clarify that the requirements
of subpart 1 apply to generators of acute hazardous waste when a certain quantity
threshold isreached. If the generator accumulates acute hazardous waste quantities
that exceed the limits specified in subpart 7, item B, regardless of generator size, they
must meet all requirements applicable to a large quantity generator of hazardous
waste contained in subpart 1. The MPCA believes the changes to this item are not
significant changes to the intended meaning or application of the rules, but are
reasonable clarifications of the original intent of this item, which was intended to
apply requirements equivalent to those contained in 40 CFR 261.5(e).]//

Subp. 8. Satellite accumulation. Items A to D apply to all generators of hazardous
waste.

A. A generator may, without a permit or interim status and without complying with
subparts 1 to 7, accumulate as much as 55 gallons of hazardous waste or one quart of
acute hazardous waste listed in part 7045.0135, subparts2-and-4-tem-E subpart 1a, items
B to D, per waste stream per each point of generation provided the generator complies
withitems B to D.

[Initem A, first, the MPCA corrects citations to rules that were revised elsewhere in
thisrulemaking. Theruleformerly referred to part 7045.0135, subparts 2 and 4, item
E. Subpart 2 wasthelist of hazar dous waste from non-specific sour ces and subpart 4,
item E, was the list of discarded chemical products, off specification species,
containers and spill residues. Dueto therevision of part 7045.0135, subparts 2 and 4
are now replaced by subpart 1a, items B and D, respectively. Part 7045.0135, subpart
3, the list of wastes from specific sources, is now represented by subpart 1a, item C.
This was not originally included here because there were no acutely toxic wastes on
that list. Now, the MPCA proposesto replace the former referencesto part 7045.0135,
subparts 2 and 4, item E, with areference to part 7045.0135, subpart 1a, items B to D
(newly including item C, “Hazardous Waste from Specific Sources’). The MPCA
believes that it is just as reasonable to allow the satellite accumulation of hazardous
waste from the list of specific sources as it is from the list of non-specific sour ces.
Although there are currently no acutely hazardous wastes on the specific sources list,
the MPCA anticipates that thislist could change in the future to include such wastes
and intendsthat, if so, their accumulation would be allowed at satellite locations. This
is different than the federal satellite accumulation provision, but the MPCA believes
that it isa reasonable addition to the Staterules. Notethat, asdiscussed in Part |V of
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this Statement, the MPCA is adopting the lists of hazardous wastes prospectively by
reference so that future changesto thelists will become effective in Minnesota without
rulemaking. Adding a reference to part 7045.0135, subpart 1la, item C here will
accommodate future changes to that list. Another difference isthat part 7045.0135,
subpart 1a, item D, isequivalent to 40 CFR 261.33(a-f). Thefederal rule equivalent to
thissubpart 8, only refersto section 261.33(e). The MPCA’sincor poration of 40 CFR
261.33 is too coarse to make that specific of reference; however, looking at the
material in the range encompassed by 40 CFR 261.33(a-f), the MPCA bdlievesiit is
harmlessto reference the entir e section 261.33.]//
[For text of itemsBto D, see M.R]
[For text of subps 9 and 10, see M.R/]

Subp. 11. Accumulation requiring a per mit. A large quantity generator who
accumulates hazardous waste for more than 90 days, or a small quantity generator who
accumulates more than 3,000 kilograms of hazardous waste at any time, is an operator of
astorage facility and is subject to the requirements of parts 7045.0450 to 7045.0642
7045.0651 and the agency's permitting procedures in chapter 7001 and-parts7023.9000
t67023:9050 unless the generator has been granted a time extension under subpart 10.

[In subpart 11, the MPCA correctsa citation to a range of rulesthat changed as parts
were added. The MPCA also deletes a citation to chapter 7023 that wasrepealed in a
prior rulemaking.]//

[ For text of subp 12, see M.R]

7045.0294 RECORD KEEPING.

[For text of subps 1to 3, see M.R]

Subp. 3aTraining records. A generator must keep training records required under
part 7045.0292, subparts 1, item G, and 5, item G H, subitem (3), on current personnel
until closure of the licensed site. Training records on former employees must be kept for
at least three years from the date of the employee's termination. Personnel training
records may accompany personnel transferred within the same company.

[In subpart 3a, the MPCA corrects an error in the citation. The rule requires that
generators keep records related to employee training required in part 7045.0292,
subpart 5, item G. This citation is incorrect because the training and recording
keeping requirement is specified in item H, subitem (3).]/

[For text of subps4 and 5, see M.R/]

7045.0300 ADDITIONAL REPORTING.

The commissioner, when necessary to determine compliance with the requirements of

this chapter, may require generators to furnish additional reports concerning the
guantities and disposition of waste identified or listed in parts 7645:0100 7045.0102 to
70450143 7045.0155.
[In part 7045.0300, the MPCA corrects a citation to a range of rules that changed as
partswereadded. In addition, the MPCA iscorrecting an error in the previousrange
of rules. There is no part 7045.0100, this section of the rules starts at part
7045.0102.)/1
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[For text of subps 1 and 1a, see M.R]

Subp. 2. Notification. When shipping hazardous waste outside the state of Minnesota
to aforeign country the primary exporter must notify the commissioner and the EPA of
an intended export before the waste is scheduled to leave the United States. A complete
notification should be submitted 60 days before the initial shipment isintended to be
shipped off site. This notification may cover export activities extending over a 12-month
or lesser period.

The notification must be sent to the commissioner at 520 L afayette Road, Saint Paul,
Minnesota 55155-4194, and to the Office of Enforcement and Compliance Assurance,
Office of Federal Activities, International Compliance Assurance Division (2254A),
Environmental Protection Agency, 1200 Pennsylvania Avenue N.W., Washington, DC
20460. Hand-delivered naotifications must be sent to the Office of Enforcement and
Compliance Assurance, Office of Federal Activities, International Compliance Assurance
Division (2254A), Environmental Protection Agency, Ariel Rios Building, 12th Street
and Pennsylvania Avenue N.W., Washington, DC 20460. In both cases, the following
must be prominently displayed on the front of the envelope: "Attention: Notification of
Intent to Export.”

The primary exporter must provide the commissioner and the EPA with written
renotification of any changes to the notification, except for changes to the telephone
number, decreases in the quantity indicated in item B, subitem (3), and changesin the
means of transport in item B, subitem (5). The waste shall not be shipped until the
primary exporter receives an EPA Acknowledgment of Consent reflecting the receiving
country's consent to the changes.

The notification must be in writing, signed by the primary exporter, and include the
following information:

A. name, mailing address, telephone number, and identification number of the
primary exporter; and

B. by consigneg, for each hazardous waste type:

(1) adescription of the hazardous waste and the EPA hazardous waste number
(from Code of Federal Regulations, title 40, part 261, subpart C or D, as amended),
United States Department of Transportation proper shipping name, hazard class, and
identification number (UN/NA), and packing group for each hazardous waste as
identified in Code of Federal Regulations, title 49, parts 171 to 177, as amended;
[In item B, the MPCA follows advice from Minnesota’'s Department of
Transportation to revise language to conform with amended U.S. Department of
Transportation regulations.]//
[For text of subitems (2) to (9), see M.R]
[For text of subps3to 7, see M.R/]

7045.0365 TRANSFER FACILITY REQUIREMENTS.

Subpart 1. Applicability. A transporter who stores manifested shipments of hazardous
waste in containers meeting the requirements of part 7045.0270, subpart 4, at atransfer
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facility for aperiod of ten days or fewer is not subject to regulation under parts
7045.0450 to 7045:0642 7045.0651 and #045:1300-t67045:1380 7045.1390, and a
hazardous waste facility permit with respect to the storage of those wastes. The owner or
operator must notify the commissioner in writing of his or her activity.
[In subpart 1, the MPCA corrects a citation to a range of rulesthat changed as parts
were added. The MPCA also provides the replacement citation for a repealed range
of rules]//

[For text of subps 2 and 3, see M.R/]

7045.0371 TRANSPORTATION OF HAZARDOUSWASTE.

Hazardous waste shall be transported in accordance with all applicable requirements
of Minnesota Statutes, sections 221.033 and 221.034 221.0341, and with 221.035
221.0355 if applicable, and Code of Federal Regulations, title 49, parts 171 to 379 199, as
amended.
[In part 7045.0371, the MPCA corrects citations to sections of Minnesota Statutes that
wer e repealed and provides citations to the correct replacement sections. The MPCA
also corrects one of several occurrences of a citation to a range of federal
transportation regulations that changed as the U.S. Department of Transportation
added a part.]/

7045.0395 HAZARDOUS WASTE DISCHARGES.

[For text of subps 1to 4, see M.R]
Subp. 5. Reporting. Any air, rail, highway, or water transporter who has discharged
hazardous waste must:
A. report in writing as required by Code of Federal Regulations, title 49, section

171.16, as amended, to the Director-Office-of Hazardous-Materials Regulations;

Materials Franspertation-Buread | nformation Systems Manager, PHH-63, Pipeline and
Hazardous M aterials Safety Administration, Department of Transportation, Washington,

D.C. 20590-0001, or submit an €lectronic hazardous materials incident report to the
| nformation Systems Manager, DHM-63, Pipeline and Hazardous Materials Safety
Administration, Department of Transportation, Washington, D.C. 20590-0001 at
http://hazmat.dot.gov;
[In item A, the MPCA follows advice from Minnesota’'s Department of
Transportation to revise language to conform with amended U.S. Department of
Transportation regulations.]//

[For text of items B and C, see M.R]]

7045.0450 FACILITIESGOVERNED BY FACILITY STANDARDS.

Subpart 1. General requirements.
[For text of items Ato C, see M.R]
D. Parts 7045.0450 to 7045.0551 apply to the owners and operators of all facilities
that treat, store, or dispose of hazardous waste referred to in parts7045-1300-t0
0451380 part 7045.1390.
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[Initem D, the MPCA providesthereplacement citation for arepealed range of rules.
The MPCA labelsthis paragraph asitem D.]//
[For text of item E, see M.R]

Subp. 2. Relationship to interim status standards. A facility owner or operator who
has fully complied with the requirements for interim status under part 7045.0554 shall
comply with parts 7045.0552 to 7045.0642 7045.0651 in lieu of parts 7045.0450 to
7045.0551 until final administrative disposition of the permit application is made. The
treatment, storage, or disposal of hazardous waste is prohibited except in accordance with
apermit and except for the extent to which parts 7045.0552 to 7045.0642 7045.0651
provide for the continued operation of an existing facility which meets certain conditions
until final administrative disposition of the owner's or operator's permit application is
made, except as provided under parts 7045.0485, 7045.0545, and 7045.0546.

[In subpart 2, the MPCA corrects several citationsto a range of rulesthat changed as
partswereadded.]//

Subp. 3. Exemptions. The requirements of parts 7045.0450 to 7045.0551 do not apply
to the following specific waste management units, facilities, or activities, athough all
other waste management activities of the owner or operator may be regul ated:

[For text of items Ato D, see M.R/]

E. an elementary neutralization unit, a pretreatment unit, or a wastewater treatment

unit, but only if the unit does not receive hazardous waste from generators other than the
owner or operator of the unit, provided that if the owner or operator is diluting hazardous
ignitable (D0O01) wastes (other than the D001 High TOC Subcategory defined in Code of
Federal Regulations, title 40, section 268.40, Table of Treatment Standards for
Hazardous Wastes, as incorporated in part 7045.1390) or reactive (D003) waste to
remove the characteristic before land disposal, the owner or operator must comply with
part 7045.0456, subpart 2;
[In item E, the MPCA adopts qualifying conditions to an existing exemption for
certain types of treatment units. The conditions only apply to those units treating
ignitable or reactive waste, and reference existing required precautions for the
management of ignitable and reactive wastes. The additional conditions correspond
to requirements in 40 CFR 264.1(g)(6) and are derived from required RCRA
Amendment 124.2: “Land Disposal Restrictions for Ignitable and Corrosive
Characteristic Wastes Whose Treatment Standards Were Vacated.” Further
information about the amendments is found in 58 FR 29860-29887, May 24, 1993.
The additions also correspond to requirements from RCRA Amendment 137.5 and
137.11: “Universal Treatment Standards and Treatment Standards for Organic
Toxicity Characteristic Wastes and Newly Listed Wastes’ = 40 CFR 264.1(g)(6).
Further information about these amendments is found in 59 FR 47982-48110,
September 19, 1994, as amended at 60 FR 242-302, January 3, 1995. While the
language being added at this time is essentially the same as the federal regulations
(except for the substitution of crossreferencesto State rule partsand the removal of a
reference to the definitions part of the rules), this exclusion remains more restrictive
than the federal counterpart because the existing language restricts this exemption to
waste generated onsite. Thisisreasonable asthe MPCA has consistently not allowed
accepting waste from off-site at unpermitted facilities. Thisis an existing difference
and isnot being changed as aresult of thisrulemaking.]/
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[For text of itemsF to |, see M.R]

J. (1) except as provided in subitem (2), treatment or containment activities during
immediate response to any of the following situations: a discharge of a hazardous waste,
an imminent and substantial threat of a discharge of hazardous waste, or a discharge of a
material which, when discharged, becomes a hazardous waste;

[For text of subitem (2), see M.R/]

(3) aperson who is covered by subitem (1) and who continues or initiates
hazardous waste treatment or containment activities after the immediate responseis over
is subject to al applicable requirements of parts 7045.0450 to 7045:0544 7045.0551 and
the agency's permitting procedures for those activities;

[In subitem (3), the MPCA correctsa citation to arange of rulesthat changed as parts
wer e added.]//

K. treatment of hazardous waste by a generator in the generator's accumulation
tanks or containers in accordance with part 7045.0292. If the treatment involves
evaporation of agqueous waste or polymerization of polyester or other chemical fixation
treatment processes in open containers, the generator is exempt from parts 7045.0450 to
7045.0544 7045.0551, but before beginning the treatment process must submit to the
commissioner the information required under part 7045.0539, subpart 2, items A to C,
that is relevant to the treatment activity and must be notified by the commissioner that the
treatment activity is approved. The commissioner shall approve the treatment activity if
the commissioner finds that the treatment activity will not endanger human health and the
environment; or
[In item K, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

[For text of itemL, see M.R]

7045.0452 GENERAL FACILITY STANDARDS.

[For text of subps 1 to 4, see M.R/]
Subp. 5. General inspection requirements. General inspection requirements include
the following:

[For text of items A and B, see M.R]

C. Thefrequency of inspection may vary for the items on the schedule. However, #
rust the frequency must be based on the rate of possible deterioration of the equipment
and the probability of an environmental or human health incident if the deterioration er
maHunetions, malfunction, or any operator error goes undetected between inspections.
Areas subject to spills, such asloading and unloading areas, must be inspected daily
when in use. At a minimum, the inspection schedule must include the terms and
frequencies called for in parts 7045.0526, subpart 5; 7045.0528, subparts 4 and 7;
7045.0532, subpart 5; 7045.0534, subpart 6; 7045.0536, subpart 6; 7045.0538, subpart 5;
7045.0539, subpart 3; and 7045.0542, subpart 7; and the process vent and, equipment
leak, and tank, surface impoundment, and container standards in Code of Federal
Regulations, title 40, sections 264.1033, 264.1052, 264.1053, and 264.1058, as amended,
and sections 264.1083 to 264.1089, as incorporated in part 7045.0540, where applicable.
The inspection schedule must be submitted with the permit application. The
commissioner shall evaluate the schedule along with the rest of the application to ensure
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that it adequately protects human health and the environment. As part of thisreview, the
commissioner may modify or amend the schedule as necessary.
[In thefirst sentences of item C, the MPCA smply revised existing languageto clarify
the intended meaning. These changes do not alter the effect of the rule and are not
based on federal amendments. The MPCA also adopts references to newly added
requirements addressing air emissions from tanks, surface impoundments and
containers that correspond to amendments to 40 CFR 264.15(b)(4). These changes
arefrom required RCRA Amendment 154-1.12: “ Consolidated Organic Air Emission
Standards for Tanks, Surface Impoundments, and Containers.” Further information
about the amendment can be found at 59 FR 62896-62953, December 6, 1994; as
amended by 60 FR 26828-26829, May 19, 1995; 60 FR 50426-50430, September 29,
1995; 60 FR 56952-56954, November 13, 1995; 61 FR 4903-4916, February 9, 1996; 61
FR 28508-28511, June 5, 1996; and 61 FR 59932-59997, November 25, 1996. This
amendment also adopts language from required RCRA Amendment 163.2: “Organic
Air Emisson Standards for Tanks, Surface Impoundments, and Containers;
Clarification and Technical Amendment” = 40 CFR 264.15(b)(4). Further
information about the amendment can be found at 62 FR 64636-64671, December 8,
1997./1

[For text of items D and E, see M.R]

7045.0458 WASTE ANALYSISREQUIREMENTS.

Subpart 1. Waste analysis. Waste analysis procedures are listed initems A to D.

A. Before an owner or operator treats, stores, or disposes of any hazardous waste,
or nonhazardous waste if applicable under part 7045.0488, subpart 2a, the owner or
operator shall obtain a detailed chemical and physical analysis of arepresentative sample
of the waste. This analysis must contain all the information which must be known in
order to treat, store, or dispose of the waste in accordance with the requirements of parts
7045.0450 to 7045.0551 and #045:1300-t6-7045:1380 7045.1390, or with the conditions
of apermit issued under the agency's permitting procedures.

[In item A, the MPCA provides the replacement citation for a repealed range of
rules]//

B. The analysis may include data developed under parts 7045.0102 to 7045.0143
7045.0155 and existing published or documented data on the hazardous waste or on
hazardous waste generated from similar processes, including data obtained from the
generator.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of items C and D, see M.R]
Subp. 2. Waste analysis plan. The owner or operator shall develop and follow a
written waste analysis plan which describes the procedures that will be used to comply
with subpart 1. The owner or operator shall keep this plan at the facility. The plan must

specify:

[For text of items Ato E, see M.R]
F. where applicable, the methods that will be used to meet the additional waste
analysis requirements for specific waste management methods as specified in parts
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7045.0456; 7045.0538, subpart 10; 7045.0542, subpart 2; and 7645:1315 Code of Federal
Regulations, title 40, section 268.7, as incorporated in part 7045.1390; and the process
vent and, equipment leak, and tank, surface impoundment, and container test methods
and procedures in Code of Federal Regulations, title 40, sections 264.1034(d) and,
264.1063(d), as amended, and section 264.1083, as incorporated in part 7045.0540;

[In item F, the MPCA amends the rules to replace a reference to a land disposal
restriction requirement, which is being repealed, with a citation to that same
requirement in the federal regulations. The amendment refers directly to the federal
counterpart because, in part 7045.1390, wher e this information is being incor por ated
by reference, the incorporation does not provide the necessary level of specificity to
identify the applicable section. Thisamendment correspondsto 40 CFR 264.13(b)(6),
and isfrom required RCRA Amendment 154-1: “ Consolidated Organic Air Emission
Standards for Tanks, Surface Impoundments, and Containers.” Further information
about this amendment can be found at 59 FR 62896-62953, December 6, 1994, as
amended by 61 FR 59932-59997, November 25, 1996.]//

G. for off-site facilities, the waste analysis plan must also specify the procedures
whieh that will be used to inspect and, if necessary, analyze each movement of hazardous
waste received at the facility to ensure that it matches the identity of the waste designated
on the accompanying manifest or shipping paper. The plan must describe:

[Initem G, the MPCA makesa clarifying change for grammatical pur poses.]//

(1) the procedures whieh that will be used to determine the identity of each
movement of waste managed at the facility; and
[In subitem (1), the MPCA makes a grammatical word change. The MPCA also
removestheword “and” to accommodate this expanded list.]//

(2) the sampling method whieh that will be used to obtain a representative
sample of the waste to be identified, if the identification method includes sampling. The
waste analysis plan must be submitted with the permit application; and
[In subitem (2), the MPCA makes a clarifying change for grammatical purposes. The
MPCA also addstheword “and” to accommodate this expanded list.]/

(3) the procedure that the owner or operator of an off-site landfill receiving

containerized hazardous waste will use to determine whether a hazardous waste generator
or treater has added a biodegradabl e sorbent to the waste in the container;
[In subitem (3), the MPCA requires the plan to contain information about the use of
sorbents to eiminate free liquid in waste being landfilled. This requirement
corresponds to 40 CFR 264.13(c)(3) and is based on required RCRA Amendment
118.2: “Liquidsin LandfillsIl.” Further information regarding this amendment can
befound at 57 FR 54452-54461, November 18, 1992.]//

H. for surface impoundments exempted from the land disposal restrictions under
part7045.1310 Code of Federal Regulations, title 40, section 268.4, as incorporated in
part 7045.1390, the procedures and schedules for:

(1) the sampling of impoundment contents;

(2) the analysis of test data; and

(3) the annual removal of residues which are not delisted under part 7045.0075,
subpart 2, or which exhibit a characteristic of hazardous waste under part 7045.0131, and
either do not meet the treatment standards of parts7045-1350-t67045.1360 Code of
Federal Regulations, title 40, sections 268.40 to 268.42, as incorporated in part
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7045.1390, or, where no treatment standards have been established, such residues are
prohibited from land disposal under parts7045-1320-t6-7045.1333 Code of Federa
Reqgulations, title 40, sections 268.30 to 268.35, as incorporated in part 7045.1390, or
RCRA section 3004(d)-; and
[In item H, the MPCA replaces repealed cites with references to corresponding
federal land disposal restriction requirements that were incorporated by referencein
part 7045.1390 of this rule. The MPCA cites directly to the appropriate federal
provisions because the incorporation by reference of the federal land disposal
restrictions in part 7045.1390 does not provide a sufficient level of specificity to
identify the particular provisions being addressed. The MPCA also adds “and” to
accommodate this expanded list.]//

|. for owners and operators seeking an exemption to the air emission standards of
part 7045.0540 in accordance with Code of Federal Regulations, title 40, section
264.1082, as incorporated in part 7045.0540:

(1) if direct measurement is used for the waste determination, the procedures
and schedules for waste sampling and analysis and the results of the analysis of test data
to verify the exemption; and

(2) if knowledge of the waste is used for the waste determination, any

information prepared by the facility owner or operator or by the generator of the
hazardous waste, if the waste is received from off site, that is used as the basis for
knowledge of the waste.
[Initem I, the MPCA is adding requirements that apply to waste analysis at facilities
that are subject to the air emission standards being added in this rulemaking. This
requirement corresponds to 40 CFR 264.13(b)(8) and is based on required RCRA
Amendment 154-1.11: “Consolidated Organic Air Emission Standards for Tanks,
Surface Impoundments, and Containers.” Further information about the air
emisson standards can be found at 59 FR 62896-62953, December 6, 1994, as
amended by 61 FR 4903-4916, February 9, 1996. The MPCA has dightly revised the
language of the federal counterpart by removing an extraneous “the’ to clarify the
intended meaning.]//

7045.0478 OPERATING RECORD.

[For text of subps 1 and 2, see M.R/]
Subp. 3. Record information. The information initems A to T must be recorded, as it
becomes available, and maintained in the operating record until closure of the facility.
[For text of items A and B, see M.R]
C. A description and the quantity of each hazardous waste received, and the
method and date of treatment, storage, or disposal at the facility in accordance with the
record-keeping instructions in Code of Federal Regulations, title 40, part 264, Appendix I,

as incorporated in part 7045.0543.
[In item C, the MPCA adds a reference to recordkeeping instructions that must be
followed. Thischange correspondsto provisonsin 40 CFR 264.73(b)(1).]//
[For text of item D, see M.R/]
E. Records and results of waste analyses and waste determinations performed as
specified in parts 7045.0456;; 7045.0458;; 7045.0538, subpart 10;; and 7045.0542,
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subpart 2, 7045.1310,-and-7045:1315 and Code of Federal Regulations, title 40, sections
264.1034 and 264.1063, as amended, and sections 264.1083, 268.4(a), and 268.7, as
incorporated in part 7045.0540 or 7045.1390; and the process vent and equipment leak
test methods and procedures in Code of Federal Regulations, title 40, sections 264.1034
and 264.1063, as amended.
[In item E, the MPCA is adding requirements that apply to the operating records at
facilitiesthat are subject to the air emission standar ds being added in thisrulemaking.
This requirement corresponds to 40 CFR 264.74(b)(3); and is based on required
RCRA Amendment 154-1.13: “Consolidated Organic Air Emission Standards for
Tanks, Surface Impoundments, and Containers.” Further information about the air
emission standards can be found at 59 FR 62896-62953, December 6, 1994. The
MPCA also replaces citations to repealed State rules with citations to equivalent
federal rulesasincor porated by referencel]//

[For text of items F and G, see M.R]

H. Monitoring, testing, or analytical data and corrective action where required by
parts 7045.0461; 7045.0484; 7045.0528, subparts 2, 4, and 7; 7045.0532, subparts 4a, 4b,
and 5; 7045.0534, subparts 4a, 5, 5a, and 6; 7045.0536, subparts 5, 6, and 8; 7045.0538,
subparts 4a, 5, 5a, and 6; 7045.0539, subpart 3; and 7045.0542, subpart 7; and the process
vent and, equipment leak, and tank, surface impoundment, and container test methods
and procedures and record keeping requirements in Code of Federal Regulations, title 40,
sections 264.1034(c) to (f), 264.1035, 264.1063(d) to (i), and 264.1064, as amended, and
sections 264.1082 to 264.1090, as incorporated in part 7045.0540.

[Initem H, the MPCA is adding requirements that apply to the operating record at
facilitiesthat are subject to the air emission standards being added in thisrulemaking.
This requirement corresponds to 40 CFR 264.73(b)(6), and is based on required
RCRA Amendment 154-1.13: “Consolidated Organic Air Emisson Standards for
Tanks, Surface Impoundments, and Containers.” Further information about the air
emission standards can be found at 59 FR 62896-62953, December 6, 1994. This
amendment also addresses changes based on required RCRA Amendment 163.3:
“Organic Air Emisson Standards for Tanks, Surface Impoundments, and
Containers; Clarification and Technical Amendment.” Further information about
these amendments can be found at 62 FR 64636-64671, December 8, 1997.]//

[For text of items | to K, see M.R/]

L. The certification in item K signed by the owner or operator of the facility or an
authorized representative.

[Initem L, the MPCA clarifieswhereto find the referenced certification.]//

M. Records of the quantities and date of placement for each shipment of hazardous
waste placed in land disposal units under an extension to the effective date of any land
disposal restriction granted underpart 7045.0075,-subpart-8 by the United States
Environmental Protection Agency under Code of Federal Regulations, title 40, section
268.5, a petition under part 7045.0075, subpart 9, or a certification under Code of Federal
Regulations, title 40, section 268.8, as armended incorporated in part 7045.1390, and the
applicable notice required of a generator under part7045-1315,-subpart-1 Code of Federal
Regulations, title 40, section 268.7(a), as incorporated in part 7045.1390.

[In item M, the MPCA clarifies that any extensions to the effective date of land
disposal restrictions may only be granted by the EPA. Throughout this rulemaking,
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the MPCA is replacing citations to repealed part 7045.0075, subpart 8, with the
corresponding CFR citation. The reason for this change is that the case-by-case
extensions to an effective date for applicable land disposal redtrictions are only
granted by the EPA, so the MPCA believes it is most reasonable to refer readers
directly to those federal provisions. In item M, the MPCA also replaces a citation to
repealed part 7045.1315, subpart 1, with a citation to equivalent 40 CFR 268.7(a), as
incorporated by reference in part 7045.1390. This is necessary because part
7045.1390 lacks the level of specificity to identify this exact incorporated federal
provision.]//

N. For an off-site treatment facility, a copy of the notice, and the certification and

demonstration, if applicable, required of the generator or the owner under Code of
Federal Regulations, title 40, section 268.7(a)(1) or 268.8, as amended-or-part 7045:1315;
subpart-1-tem-A incorporated in part 7045.1390.
[Initem N, the MPCA replaces a citation to repealed part 7045.1315, subpart 1, item
A, with a citation to equivalent 40 CFR 268.7(a)(1), as incorporated by reference in
part 7045.1390. Thisis necessary because part 7045.1390 lacks the level of specificity
to identify this exact incorporated federal provision.]//

O. For an on-site treatment facility, the information contained in the notice, except

the manifest number, and the certification and demonstration, if applicable, required of
the generator or owner or operator under Code of Federal Regulations, title 40, section
268.7(a)(1) or 268.8, as amended;-orpart 7045.1315,-subpart-1-Hem-A incorporated in
part 7045.1390.
[Initem O, the MPCA replaces a citation to repealed part 7045.1315, subpart 1, item
A, with a citation to equivalent 40 CFR 268.7(a)(1), as incorporated by reference in
part 7045.1390. Thisis necessary because part 7045.1390 lacks the level of specificity
to identify thisexact incor por ated federal provision.]

P. For an off-site land disposal facility, a copy of the notice, and the certification

and demonstration, if applicable, required of the generator or the owner or operator of a
treatment facility under Code of Federal Regulations, title 40, section sections 268.7 and
268.8, as amended;-and-part7045:1315 incorporated in part 7045.1390, whichever is
applicable.
[Initem P, the MPCA replaces a citation to repealed part 7045.1315, with a citation to
equivalent 40 CFR 268.7, as incorporated by reference in part 7045.1390. This is
necessary because part 7045.1390 lacks the level of specificity to identify this exact
incor porated federal provision.]

Q. For an on-site land disposal facility, the information contained in the notice

required of the generator or owner or operator of atreatment facility under part
#045:1315 Code of Federal Regulations, title 40, section 268.7, as incorporated in part
7045.1390, except for the manifest number, and the certification and demonstration, if
applicable, required under Code of Federal Regulations, title 40, section 268.8, as
amended incorporated in part 7045.1390, whichever is applicable.
[Initem Q, the MPCA replaces a citation to repealed part 7045.1315, with a citation
to equivalent 40 CFR 268.7, and advises where sections of 40 CFR 268 are
incorporated by reference in part 7045.1390. This is necessary because part
7045.1390 lacks the level of specificity to identify this exact incorporated federal
provision.]
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R. For an off-site storage facility, a copy of the notice, and the certification and

demonstration if applicable, required of the generator or the owner or operator under
Code of Federal Regulations, title 40, section 268.7 or 268.8, as armended;-or-part
70451315 incorporated in part 7045.1390.
[Initem R, the MPCA replaces a citation to repealed part 7045.1315, with a citation to
equivalent 40 CFR 268.7, as incorporated by reference in part 7045.1390. This is
necessary because part 7045.1390 lacks the level of specificity to identify this exact
incor por ated federal provision.]

S. For an on-site storage facility, the information contained in the notice, except the
manifest number, and the certification and demonstration if applicable, required of the
generator or the owner or operator under Code of Federal Regulations, title 40, section
268.7 or 268.8, as amended-orpart 70451315 incorporated in part 7045.1390.

[Initem S, the MPCA replaces a citation to repealed part 7045.1315, with a citation to
equivalent 40 CFR 268.7, as incorporated by reference in part 7045.1390. This is
necessary because part 7045.1390 lacks the level of specificity to identify this exact
incor por ated federal provision.]

[For text of item T, see M.R/]

7045.0482 REQUIRED REPORTS.

[For text of subps 1 to 3, see M.R/]

Subp. 4. Additional reports. In addition to submitting the manifest discrepancy report
described in part 7045.0476, subpart 3, and the annual reports and the unmanifested
waste reports described in subparts 2 and 3, the owner or operator shall also report to the
commissioner:

[For text of items A and B, see M.R]

C. as otherwise required by parts 7045.0484, 7045.0532 to 7045.0538; and the
process vent and, equipment leak, and tank surface impoundment, and container
standardsin €
amended parts 7045 0540 7045 0547 and 7045. 0548
[Initem C, the MPCA isadding requirementsthat apply to thereportsrequired from
facilitiesthat are subject to the air emission standards being added in thisrulemaking.
This requirement corresponds to 40 CFR 264.77(c) and is based on required RCRA
Amendment 154-1.14: “Consolidated Organic Air Emission Standards for Tanks,
Surface Impoundments, and Containers” Further information about the air
emission standards can be found at 59 FR 62896-62953, December 6, 1994.]//

7045.0484 GROUNDWATER PROTECTION.

Subpart 1. Scope. This part applies as follows:

A. Except as provided in item B, the requirements of this part apply to owners or
operators of facilities that treat, store, or dispose of hazardous waste. The owner or
operator must comply with the requirements in subitems (1) to (3) for all wastes or waste
constituents contained in solid or hazardous waste management units at the facility
regardless of the time the waste was placed in such units:

(2) al solid waste management units must comply with part 7045.0485;
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(2) a surface impoundment, waste pile, land treatment unit, er landfill, or
containment building that is required under Code of Federal Regulations, title 40, section
264.1102, as incorporated in part 7045.0550, to meet the requirements of alandfill, that
receives hazardous waste after July 26, 1982, is aregulated unit and must comply with
the requirements of subparts 2 to 14 for detecting, characterizing, and responding to
releases; and
[The MPCA isamending subitem (2) to add a reference to the standardsthat apply to
containment buildings that must be closed as a landfill. Adding this reference
completes the list of facilities that are considered to be regulated units and therefore
subject to the groundwater protection requirements. In this rulemaking, the MPCA
adds required federal standards that apply to containment buildings. However, the
State rules governing ground water protection differ from the federal regulations, so
there is no federal counterpart to this provison. The MPCA believes that adding
containment buildings that are required to close as landfills to the list of regulated
unitsisareasonable extension of the State’s existing commitment to the application of
the ground water protection standards. The MPCA does not expect that containment
buildings will normally be required to close as a landfill or that ground water
monitoring will be necessary, however, the MPCA believesit is essential to anticipate
this possibility and isther efor e adding this provision to the ground water standards.]//

(3) the financial responsibility requirements of part 7045.0485 apply to
regulated units.

[ For text of items B to D, see M.R]
[ For text of subps 2 to 14, see M.R]

7045.0486 CLOSURE.

[For text of subpart 1, see M.R/]

Subp. 2. Closur e perfor mance standar d. The owner or operator shall close the

facility in amanner minimizing the need for further maintenance. Closure procedures
must result in controlling, minimizing, or eliminating, to the extent necessary to protect
human health and the environment, postclosure escape of hazardous waste, hazardous
constituents, leachate, contaminated runoff, or hazardous waste decomposition products
to the ground or surface waters or to the atmosphere, in accordance with the closure
requirements, including the requirements of parts 7045.0526, subpart 9; 7045.0528
subpart 9; 7045.0532, subpart 7; 7045.0534, subpart 7; 7045.0536, subpart 8; 7045.0538,
subpart 7; 7045.0539, subparts 2 to 4; and 7045.0542, subpart 8; and Code of Federal
Regulations, title 40, section 264.1102, as incorporated in part 7045.0550.
[In subpart 2, the MPCA adds a reference to closure and post closure care
requirements for tanks and containment buildings. This language is based on
required RCRA Amendment 109.13: “Land Disposal Restrictions for Newly Listed
Wastes and Hazardous Debris’ = 40 CFR 264.111(c). Further information about the
federal amendment can be found at 57 FR 37194-37282, August 18, 1992.]//

Subp. 3. Submittal and contents of closure plan. The owner or operator of a
hazardous waste facility shall submit a closure plan with the permit application, and the
closure plan must be approved by the agency as part of the permit issuance procedure.
The approved closure plan shall become a condition of any permit. The agency's approval
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must ensure that the approved closure plan is consistent with subparts 2, 4, and 5-and
part; parts 7045.0484, groundwater protection, and 7045.0488, closure activities; and the
applicable closure requirements of parts 7045.0526, subpart 9; 7045.0528, subpart 9;
7045.0532, subpart 7; 7045.0534, subpart 7; 7045.0536, subpart 8; 7045.0538, subpart 7;
7045.0539, subpart 2; and 7045.0542, subpart 8;_ and Code of Federal Regulations, title
40, section 264.1102, as incorporated in part 7045.0550.

[In subpart 3, the MPCA adopts cross references to specific provisions for
groundwater protection and the closure of tanks and containment buildings based on
the federal counterpart to this rule in 40 CFR 264.112(a)(2). This amendment is
based on required RCRA Amendment 109.14: “Land Disposal Restrictions for Newly
Listed Wastes and Hazardous Debris.” Additional information can be found at 57 FR
37194-37282, August 18, 1992.]//

A copy of the approved closure plan and al revisions to the plan must be furnished to
the commissioner upon request, including request by mail, until final closureis
completed and certified. The plan must identify steps necessary to completely or partially
close the facility at any point during its intended operating life and to completely close
the facility at the end of itsintended operating life. The closure plan must at least include
all of thefollowing:

[For text of items Ato F, see M.R]
[ For text of subps 4 to 6, see M.R]

7045.0490 POSTCLOSURE.

Subpart 1. Scope. Except as otherwise provided in part 7045.0450, the provisions of

subparts 2, 3, and parts 7045.0492 to 7045.0496 apply to:

A. the owner or operator of a hazardous waste disposal facility;

B. the owner or operator of awaste pile or surface impoundment that is required by
part 7045.0532, subpart 7, or 7045.0534, subpart 7, to have a postclosure plan; and

C. the owner or operator of tank systems that are required under part 7045.0528,
subpart 9, to meet the requirements for landfills, and

D. the owner or operator of containment buildings that are required under Code of
Federal Regulations, title 40, section 264.1102, asincorporated in part 7045.0550, to
meet the requirement for landfills.
[In item D, the MPCA adds language to apply postclosure care requirements to the
owner or operator of containment buildings. Containment building standards are
being added to the State rules in this rulemaking at the part cited. This language is
based on required RCRA Amendment 109.15: “Land Disposal Restrictions for Newly
Listed Wastes and Hazardous Debris’ = 40 CFR 264.110(b)(4); Additional
information about the federal amendment can be found at 57 FR 37194-37282,
August 18, 1992.]

[ For text of subps 2 and 3, see M.R]

7045.0498 FINANCIAL REQUIREMENTS.

[Existing State rules governing financial assurance are similar, but in some cases,
morerestrictive than their federal counterparts (the EPA deemsthem equivalent). In
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thisrulemaking the MPCA isadopting certain changes based on federal amendments,
but is also declining to adopt certain federal amendments. As a result, certain State
rules remain more stringent than corresponding federal financial requirements.
Although the MPCA isnot required to justify changes that it isnot addressing in this
rulemaking, the MPCA believes it is helpful to explain some of the background of
those decisions.//

In drafting the existing financial requirements, the MPCA decided not to adopt
certain financial assurance mechanisms based on concerns regarding their
performance. In thisrulemaking, the MPCA is adopting many changes intended to
make the State rules consistent with their federal counterparts. However, the MPCA
continues to decline adopting certain federal financial assurance mechanisms. For
example, while the MPCA is including the newly available federal mechanisms of
trust funds and lettersof credit for liability coverage, the MPCA declinesto adopt the
federal option of a surety bond for this purpose. Further discussion of the specific
reasonableness of the addition of the financial assurance options is discussed in part
7045.0518.//

The MPCA has also declined, at a number of points throughout the financial
assurance rules, to adopt the federal changes that expand the list of entities that can
provide a cor porate guarantee for an owner or operator of a facility. The amended
federal rules have been expanded to allow the corporate guarantee to be provided by
a firm with a " substantial business relationship” with the owner or operator. The
MPCA has chosen to continue to limit the corporate guarantee to the previous
relationship, only the parent corporation. The MPCA bdieves that this is a
reasonable limitation that facilitates settling claims while maintaining a clear source
of financial assurance. In thisregard, the existing State rules are not becoming more
stringent. They will continue to limit who may be considered a cor por ate guar antor
to only the owner or operator of thefacility or its parent corporation.]//

Subpart 1. Scope. Parts 7045.0502, 7045.0504, and 7045.0518 to 7045.0524 apply to
owners and operators of all hazardous waste facilities, except as provided otherwisein
this part or in part 7045.0450, subpart 3.

Parts 7045.0506 and 7045.0508 apply only to owners and operators of :

A. disposal facilities;

B. waste piles, and surface impoundments from which the owner or operator
intends to remove the wastes at closure, to the extent that he or she isrequired to develop
a contingent closure and postclosure care plan in parts 7045.0532, subpart 7; and
7045.0534, subpart 7; and

C. tank systems that are required under part 7045.0528, subpart 9, to meet the
requirements for landfills, and

D. containment buildings that are required under Code of Federal Regulations, title
40, section 264.1102, as incorporated in part 7045.0550, to meet the requirements for
landfills.

[In item D, the MPCA applies financial assurance requirements to the owners and
operators of containment buildings. These requirements are based on required
RCRA Amendment 109.15: “Land Disposal Restrictions for Newly Listed Wastes and
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Hazardous Debris’ = 40 CFR 264.140(b)(4). Further information can be found in 57
FR 37194-37282, August 18, 1992.]//

Parts 7045.0512 to 7045.0516 apply only to owners and operators of facilities that
treat, store, or dispose of hazardous waste in surface impoundments, waste piles, land
treatment units, er landfills, or containment buildings that are required under Code of
Federal Regulations, title 40, section 264.1102, as incorporated in part 7045.0550, to
meet the requirements of landfills.

The state and the federal government are exempt from the requirements of parts
7045.0498 to 7045.0524.

[The MPCA is amending the above paragraph to require corrective action financial
assurance for containment buildings that must close as landfills. The MPCA is
adding new containment building standardsin thisrulemaking in part 7045.0550, and
it is reasonable to make corresponding changes to those aspects of the rules that will
be affected by these types of facilities. There is no federal counterpart to this
paragraph, which requires land disposal facilities to prepare a cost estimate for
corrective action (part 7045.0512) and applies financial assurance requirements for
corrective actions (parts 7045.0514 and 7045.0516). Minnesota's rules are different
than the federal financial assurance requirements because Minnesota not only
requires financial assurance for closure and post-closure care but also for corrective
action. The MPCA believes that it is reasonable to extend this existing requirement
for financial assurance for corrective action to also include containment buildings
since containment buildings are required to meet the closure and post-closure care
requirements of a landfill. The same concerns regarding the funding of necessary
corrective actions that apply to land disposal facilities also apply to containment
buildings. Although the MPCA believes that it is reasonable to allow waste to be
stored in containment buildings, this option carries certain risksthat may result in the
need to perform corrective actions. Requiring financial assurance will assure that
thoserisks are addressed and that corrective action is performed.]//

[For text of subp 2, see M.R]

7045.0502 COST ESTIMATE FOR FACILITY CLOSURE.

Subpart 1. Cost estimate requirements. The owner or operator shall have a detailed
written estimate, in current dollars, of the cost of closing the facility in accordance with
parts 7045.0486 and 7045.0488 and applicable closure requirements in parts 7045.0526,
subpart 9; 7045.0532, subpart 7; 7045.0534, subpart 7; 7045.0536, subpart 8; 7045.0538,
subpart 7; 7045.0539, subparts 2 to 4; and 7045.0542, subpart 8;_ and Code of Federal
Regulations, title 40, section 264.1102, as incorporated in part 7045.0550. The closure
cost estimate must equal the cost of final closure at the point in the facility's active life
when the extent and manner of its operation would make closure the most expensive, as
indicated by its closure plan. The closure cost shall be estimated as follows:

[For text of items Ato C, see M.R]

[For text of subps 2 to 4, see M.R/]
[In subpart 1, the MPCA adds a reference to the requirements being adopted in this
rulemaking that apply to containment buildings. The reference to this part is based
on language from required RCRA Amendment 109.16: “Land Disposal Restrictions
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for Newly Listed Wastes and Hazardous Debris’ = 40 CFR 264.142(a). Further
information regar ding the need for and reasonableness of thisamendment isfound in
57 FR 37194-37282, August 18, 1992.]//

7045.0504 FINANCIAL ASSURANCE FOR FACILITY CLOSURE.

[For text of subps 1 to 3, see M.R/]
Subp. 4. Surety bond guar anteeing per for mance of closure. The following apply to
surety bonds that guarantee performance of closure:
[For text of item A, see M.R]

B. The wording of the surety bond must be identical to the wording specified in
part 7045.0524, subpart 2 3.

[In item B, the MPCA corrects an error in existing language. This item previoudy
referred to the wording provided in 7045.0524, subpart 2, which applies to a surety
bond guaranteeing payment into a trust fund. Subpart 3 of that rule provides
wording for a surety bond guaranteeing performance for corrective action, closure
and/or post closure care. Since thissubpart addressesthe performance of closure, the
wording in part 7045.0542, subpart 3, isthe proper citeto apply.]/
[For text of items C to J, see M.R]
[For text of subps 5 and 6, see M.R\]
Subp. 7. Financial test and cor por ate guar antee for closure. The financia test and

corporate guarantee for closureis as follows:

[For text of items A to K, see M.R/]

L. An owner or operator may meet the requirements of this part by obtaining a
written guarantee, hereafter referred to as "corporate guarantee.” The guarantor must be
the parent corporation of the owner or operator. The guarantor must meet the
requirements for owners or operatorsin items A to J, and must comply with the terms of
the corporate guarantee. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8. The certified copy of the corporate
guarantee must accompany the items sent to the commissioner as specified initem E. The
terms of the corporate guarantee must provide that:

[The MPCA isamending item L by clarifying that the owner or operator must send a
certified copy of the corporate guarantee to the commissioner. The rule formerly
implied that the original document had to be sent to the commissioner. This part of
the State rulesis similar to the existing financial assurance requirementsthat apply to
closure in 40 CFR 264.143(f)(10). In this rulemaking the MPCA is also making a
smilar clarifying amendment to parts 7045.0508, subpart 7, item M, and to part
7045.0514, subpart 7, item L. This change is based on optional RCRA Amendment
113: “Consolidated Liability Requirements’ = 40 CFR 264.143(f)(10). The EPA’s
justification for its financial assurance rules is found in 53 FR 33938-33960,
September 1, 1988; asamended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844,
September 16, 1992.]//
[For text of subitems (1) and (2), see M.R]

(3) If the owner or operator fails to provide alternate financial assurance as
specified in this part and obtain the written approval of alternate assurance from the
commissioner within 90 days after receipt by both the owner or operator and the
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commissioner of anotice of cancellation of the corporate guarantee from the guarantor,
the guarantor shalt must provide alternative financial assurance in the name of the owner
or operator.
[In item L, subitem (3), the MPCA changes “shall” to “must” to conform to State
rulemaking conventions.]//

[For text of subps8to 10, see M.R]

7045.0508 FINANCIAL ASSURANCE FOR POSTCLOSURE CARE.

[For text of subps 1to 6, see M.R/]

Subp. 7. Financial test and cor por ate guar antee for postclosure care. The financial
test and corporate guarantee for postclosure care is as follows:
[For text of itemsAto L, see M.R]

M. An owner or operator may meet the requirements ef for this part by obtaining a
written guarantee, hereafter referred to as " corporate guarantee.” The guarantor must be
the parent corporation of the owner or operator. The guarantor shalt must meet the
requirements for owners or operatorsin items A to K, and shall must comply with the
terms of the corporate guarantee. The wording of the corporate guarantee shalt must be
identical to the wording specified in part 7045.0524, subpart 8. A certified copy of the
corporate guarantee must accompany the items sent to the commissioner as specified in
item E. The terms of the corporate guarantee must provide that:

(1) If the owner or operator failsto perform postclosure care of afacility
covered by the corporate guarantee in accordance with the postclosure plan and other
permit requirements whenever required to do so, the guarantor shat must do so or
establish atrust fund as specified in subpart 2 in the name of the owner or operator.

[For text of subitem (2), see M.R/]

(3) If the owner or operator fails to provide alternate financial assurance as
specified in this part and to obtain the written approval of alternate assurance from the
commissioner within 90 days after receipt by both the owner or operator and the
commissioner of a notice of cancellation of the corporate guarantee from the guarantor,
the guarantor shalt must provide alternate financial assurance in the name of the owner or
operator.

[The MPCA ismaking several minor changesto item M, and subitems (1) and (3). As
discussed above for part 7045.0504, subpart 7, item L, in item M, the MPCA has
added the requirement that the copy of the corporate guarantee sent to the
commissioner must be a certified copy. The MPCA is also changing the word “of” to
“for” in thefirst sentence of item M to better clarify the meaning. Finally, in item M
and also in subitems (1) and (3), the MPCA changes “shall” to “must” to conform to
State rulemaking convention. None of these changes alter the effect of thisitem.]//

[For text of subps 8 to 10, see M.R]

7045.0514 FINANCIAL ASSURANCE FOR CORRECTIVE ACTION.

[For text of subps 1to 6, see M.R/]
Subp. 7. Financial test and cor porate guar antee for corrective action. The
financial test and corporate guarantee for corrective action is as follows:
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[For text of items Ato K, see M.R]

L. An owner or operator may meet the requirements of this part by obtaining a
written guarantee, hereafter referred to as "corporate guarantee.” The guarantor must be
the parent corporation of the owner or operator. The guarantor must meet the
requirements for owners or operatorsin items A to Jand must comply with the terms of
the corporate guarantee. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8. A certified copy of the corporate
guarantee must accompany the items sent to the commissioner as specified initem E. The
terms of the corporate guarantee must provide that:

[Initem L, the MPCA adds language using the same reasoning as discussed above for
part 7045.0504, subpart 7, item L. The MPCA adds the requirement that the owner
or operator must send a certified copy of the cor porate guaranteeto the commissioner.
There is no direct federal counterpart to this State rule, but this requirement is
derived from similar provisions addressed by the federal regulations for financial
assurance for closure and post-closure care. The EPA’s justification for its financial
assurance rules are based on optional language from RCRA Amendment 113Error!
Bookmark not defined.: “ Consolidated Liability Requirements.” Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

[For text of subitems (1) and (2), see M.R]

(3) If the owner or operator fails to provide alternate financial assurance as

specified in this part and to obtain the written approval of aternate assurance from the
commissioner within 90 days after receipt by both the owner or operator and the
commissioner of a notice of cancellation of the corporate guarantee from the guarantor,
the guarantor wilt must provide alternative financial assurance in the name of the owner
or operator.
[In subitem (3), the MPCA is making a minor, clarifying change to conform to the
State rulemaking convention which requires the use of the more authoritative term
“mugt” instead of the term “will.” This change does not alter the effect of this
requirement.]//

[ For text of subps 8 to 10, see M.R.]

7045.0518 LIABILITY REQUIREMENTS.

[The MPCA is amending the requirements governing liability requirements for
hazar dous waste facilities to incor porate certain of the changes that have been made
to the corresponding federal regulations. However, not all of federal requirements
are being incorporated in these amendments. In the existing State liability rule, the
MPCA had originally limited the owners and operators of facilities to specific options
for providing liability coverage. The State rules currently only provide the options of
covering liability through insurance, the use of a financial test, a corporate guar antee,
or a combination of these three mechanisms. The federal liability regulations, found
at 40 CFR 264.147, provide three additional options (use of a surety bond, letter of
credit or trust fund) to provide liability coverage. In this rulemaking, the MPCA
continuesto support its previous decision to limit the options available for meeting the
liability requirements to only those options which the MPCA believes are most
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effective.  The MPCA is proposing in this part, in addition to restructuring the
language of the requirements, to expand thelist of financial assurance mechanismsto
also allow the use of lettersof credit and trust funds. Although the existing State rules
that address financial assurance for closure and post closure care provide for the use
of all of the federally available financial assurance mechanisms, (including surety
bonds) the MPCA continues to decline to adopt the use of surety bonds for providing
liability coverage, even though they are provided in the federal counterpart to this
rule. The MPCA believes that, based on previous experience with the difficulty of
accessing surety bonds, the financial assurance mechanisms of letter of credit and
trust fund are the only reasonable additions to the State options. The specific
reasonableness for each change, including references to the federal background
discussion, is provided following each proposed change below.]//

Subpart 1. Coverage for sudden accidental occurrences. An owner or operator of a
hazardous waste treatment, storage, or disposal facility, or agroup of facilities, shall
demonstrate financial responsibility for bodily injury and property damage to third parties
caused by sudden accidental occurrences arising from operations of the facility or group
of facilities. The owner or operator shall have and maintain liability coverage for sudden
accidental occurrences in the amount of at least $1,000,000 per occurrence with an
annual aggregate of at least $2,000,000, exclusive of legal defense costs. This liability
coverage may be demonstrated in one of the following ways:

[For text of items A and B, see M.R]

C An owner or operator may demenstratethereqw—red#ab#rt%eeveragethreugh

at—least—themm%umameunt&requrred—by—subpart—l meet the requi rements of thls part bv

obtaining aletter of credit for liability coverage as specified in subpart 8.
[In item C, the MPCA has deleted existing language regarding combinations of
financial assurance (which is being moved to new item E) and is adding the option of
using a letter of credit for liability coverage. This option is provided in the federal
counterpart found at 40 CFR 264.147(a)(3). The changes are based on optional
language from RCRA Amendment 113: “Consolidated Liability Requirements.”
Further information can be found in 53 FR 33938-33960, September 1, 1988, as
amended by 56 FR 30200, July 1, 1991, and 57 FR 42832-42844, September 16,
1992.]/1

D. An owner or operator may meet the requirements of this part by obtaining a
trust fund for liability coverage as specified in subpart 9.
[Item D is being added to provide the owner or operator of a facility with an
additional option of a trust fund. This option is provided in the federal counterpart
found at 40 CFR 264.147(a). This change is based on optional language from RCRA
Amendment 113: “Consolidated Liability Requirements.” Further information can
be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200, July
1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

E. An owner or operator may demonstrate the required liability coverage through
the use of combinations of insurance, financial test, corporate guarantee, letter of credit,
and trust fund, except that the owner or operator may not combine afinancial test
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covering part of the liability coverage requirement with a corporate guarantee unless the
financial statement of the owner or operator is not consolidated with the financial
statement of the guarantor. The amounts of coverage demonstrated must total at |east the
minimum amounts required by this part. If the owner or operator demonstrates the
required coverage through the use of a combination of financial assurances under this
item, the owner or operator shall specify at least one such assurance as "primary"
coverage and shall specify other assurance as "excess' coverage.
[In item E, the MPCA adopts language that revises and replaces former item C, to
establish the ability to use combinations of financial assurance options for the owner
or operator of afacility to demonstrateitsliability coverage. Thisitem isbased on the
previous requirements of item C and optional language found at RCRA Amendment
113 “Consolidated Liability Requirements’” = 40 CFR 264.147(a)(6). Further
information can be found in 53 FR 33938-33960; September 1, 1988; as amended by
56 FR 30200; July 1, 1991; and 57 FR 42832-42844; September 16, 1992.]//
F. An owner or operator shall notify the commissioner in writing within 30 days
whenever:
(1) aclaim resultsin areduction in the amount of financial assurance for
liability coverage provided by afinancial instrument authorized in items A to E;
(2) acertification of valid claim for bodily injury or property damages caused
by a sudden or nonsudden accidental occurrence arising from the operation of a
hazardous waste treatment, storage, or disposal facility is entered between the owner or
operator and third-party claimant for liability coverage under items A to E; or
(3) afinal court order establishing ajudgment for bodily injury or property
damage caused by a sudden or nonsudden accidental occurrence arising from the
operation of a hazardous waste treatment, storage, or disposal facility is issued against the
owner or operator or an instrument that is providing financial assurance for liability
coverage under items A to E.
[In item F, subitems (1) to (3), the MPCA adopts required language from RCRA
Amendment 113: “Consolidated Liability Requirements’ = 40 CFR 264.147(a)(7).
Further information can be found in 53 FR 33938-33960, September 1, 1988; as
amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September 16,
1992.]//
Subp. 2. Coverage for nonsudden accidental occurrences. An owner or operator of
a surface impoundment, landfill, land treatment facility, or disposal miscellaneous
dispesal unit whieh that is used to manage hazardous waste, or a group of such facilities,
shall must demonstrate financial responsibility for bodily injury and property damage to
third parties caused by nonsudden accidental occurrences arising from operations of the
facility or group of facilities. The owner or operator shal must have and maintain
liability coverage for nonsudden accidental occurrences in the amount of at least
$3,000,000 per occurrence with an annual aggregate of at least $6,000,000, exclusive of
legal defense costs. An owner or operator who must meet the requirements of this part
may combine the required per-occurrence coverage levels for sudden and nonsudden
accidental occurrences into asingle per-occurrence level, and combine the required
annual aggregate coverage levels for sudden and nonsudden accidental occurrencesinto a
single annual aggregate level. Owners or operators who combine coverage levels for
sudden and nonsudden accidental occurrences must maintain liability coverage in the
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amount of at least $4,000,000 per occurrence and $8,000,000 annual aggregate. This
liability coverage may be demonstrated in one of the following ways:
[In subpart 2, the MPCA is adopting language to make this subpart correspond to the
federal counterpart in 40 CFR 264.147(b). The amendments to this subpart change
the term “miscellaneous disposal units’ to “disposal miscellaneous units’ which is a
more accurate term. The phrasing of this term is important because under part
7045.0518, subpart 2, only land disposal units (such as disposal miscellaneous units)
are required to carry non-sudden accidental liability coverage. In contrast, under
subpart 1 of that part, all hazardous waste facilities (those that treat, store or dispose)
are required to carry sudden accidental liability coverage. The MPCA believesit is
reasonable to amend the rules so that the term used in this part is "disposal
miscellaneous units' rather than " miscellaneous disposal units' since " miscellaneous
units' isthe defined term. The EPA uses the same term and the MPCA believesit is
reasonable to maintain consistency with the federal regulations. The MPCA also
changes “shall” to “must” choosing preferred wording to convey the intended
meaning. At the end of subpart 2, the MPCA adds language that addr esses methods
for combining liability coverage that correspondsto equivalent federal language. The
MPCA believes that these requirements are reasonable to address issues regarding
combined coverage. The amended language is addressed at RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 264.147(b). Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

[For text of items A and B, see M.R]

C An owner or operator may demm&rate%he%eqw%rab#ﬁyeeverage%hmugh

letter of credit for liability coverage as specified in subpart 8.

[In items C (and D), the MPCA is making the same type of changes to the options
provided for coverage for non-sudden accidental occurrences as it did for sudden
accidental occurrences, the reasonableness of which is address in the introductory
discussion to subpart 1 above. In item C the MPCA adopts optional language from
RCRA Amendment 113: “Consolidated Liability Requirements’ = 40 CFR
264.147(b)(3). Further information can be found in 53 FR 33938-33960, September 1,
1988; as amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September
16, 1992.]//
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D. An owner or operator may meet the requirements of this part by obtaining a

trust fund for liability coverage as specified in subpart 9.

[In item D, the MPCA revises language to make the State rules correspond more
closdly to the federal counterparts. The requirements in existing item D are being
deleted because the cited dates are obsolete. The new language, which addsthe option
of providing liability coverage through the establishment of a trust fund, is based on
optional language from RCRA Amendment 113: “Consolidated Liability
Requirements’ = 40 CFR 264.147(b)(5). Further information can be found in 53 FR
33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57
FR 42832-42844, September 16, 1992.]//

E. An owner or operator may demonstrate the required liability coverage through

the use of combinations of insurance, financial test, corporate guarantee, letter of credit,
and trust fund, except that the owner or operator may not combine a financial test
covering part of the liability coverage reguirement with a corporate guarantee unless the
financial statement of the owner or operator is not consolidated with the financial
statement of the guarantor. The amounts of coverage demonstrated must total at |east the
minimum amount required by this part. If the owner or operator demonstrates the
required coverage through the use of a combination of financial assurances under this
item, the owner or operator shall specify at |east one such assurance as "primary”
coverage and shall specify other assurance as "excess' coverage.
[Initem E, the MPCA adopts most of the optional language from RCRA Amendment
113: “Consolidated Liability Requirements’ = 40 CFR 264.147(b)(6). Further
information can be found in 53 FR 33938-33960, September 1, 1988; as amended by
56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September 16, 1992. The
exceptionsto the federal counterpart are that (1) the MPCA chooses not to adopt the
EPA’s expanded use of surety bonds for this area of financial assurance, and (2) the
MPCA chooses not to follow the EPA in expanding the scope of who can provide the
corporate guarantee. The reasonableness of these decisions is discussed in the
introductory discussion for thisrule part.]//

F. An owner or operator must notify the commissioner in writing within 30 days
whenever:

(1) aclaim resultsin areduction in the amount of financial assurance for
liability coverage provided by afinancial instrument authorized in items A to E;

(2) acertification of valid claim for bodily injury or property damage caused by
a sudden or nonsudden accidental occurrence arising from the operation of a hazardous
waste treatment, storage, or disposal facility is entered between the owner or operator and
third-party claimant for liability coverage under items A to E; or

(3) afinal court order establishing ajudgment for bodily injury or property
damage caused by a sudden or nonsudden accidental occurrence arising from the
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operation of a hazardous waste treatment, storage, or disposal facility is issued against the
owner or operator or an instrument that is providing financial assurance for liability
coverage under items A to E.
[In item F, the MPCA adopts required language from RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 264.147(b)(7)(i-iii). Further
information can be found in 53 FR 33938-33960, September 1, 1988; as amended by
56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//
[ For text of subps 3t0 5, see M.R]

Subp. 6. Financial test for liability coverage. The financial test for liability coverage

isasfollows:

[For text of items Ato G, see M.R]

H. If the owner or operator no longer meets the requirements of item A, he-ershe

the owner or operator shall obtain insurance, aletter of credit, atrust fund, or a corporate
guarantee for the entire amount of required liability coverage as specified in this part.
Evidence of tasdranee liability coverage must be submitted to the commissioner within
90 days after the end of the fiscal year for which the year-end financial data show that the
owner or operator no longer meets the test requirements.
[In item H, the MPCA adopts language that expands the options available for
providing liability coverage if the owner or operator no longer meets the
requirementsfor thefinancial test. Except as previoudy discussed in the introduction
to this part, the amendments include most of the optional language from RCRA
Amendment 113: “Consolidated Liability Requirements’ = 40 CFR 264.147(f)(6).
Further information can be found in 53 FR 33938-33960, September 1, 1988; as
amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September 16,
1992.]/1

[For text of item 1, see M.R]
Subp. 7. Corporate guarantee for liability coverage. The corporate guarantee for
liability coverage is asfollows:

A. Subject to item B, an owner or operator may meet the requirements of this part
by obtaining a written corporate guarantee. The guarantor must be the parent corporation
of the owner or operator. The guarantor must meet the requirements for owners or
operators in subpart 6. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8a. The corporate guarantee must be signed
by two corporate officers of the parent corporation. A corporate resolution authorizing
the parent corporation to provide the corporate guarantee for the subsidiary must be
attached to the corporate guarantee. A certified copy of the corporate guarantee must
accompany the items sent to the commissioner as provided specified in subpart 6, item E.
The terms of the corporate guarantee must provide that:

[For text of subitems (1) and (2), see M.R]
B. A corporate guarantee may be used to satisfy the requirements of this part only

if:

(1) in the case of corporations incorporated in the United States, the attorney
general or insurance commissioner of the state in which the guarantor is incorporated and
of each state in which afacility covered by the corporate guarantee is located has
submitted a written statement to the commissioner and the United States Environmental
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Protection Agency that a corporate guarantee executed as described in this part and part
7045.0524, subpart 8a, isalegally valid and enforceable obligation in that state; and

(2) in the case of corporations incorporated outside the United States, the non-
United States corporation has identified a registered agent for service of processin each
state in which afacility covered by the corporate guarantee is located and in the state in
which it hasits principal place of business, and the attorney general or insurance
commissioner of each state in which afacility covered by the corporate guaranteeis
located and the state in which the guarantor corporation has its principal place of business,
has submitted a written statement to the commissioner and to the United States
Environmental Protection Agency that a corporate guarantee executed as described in this
part and part 7045.0524, subpart 8a, isalegally valid and enforceable obligation in that
state.
[Initems A and B of subpart 7, the MPCA is amending the rules to insert the term
‘corporate in front of ‘guarantee’ so that meaning is clear and consistent with other
uses of the phrase in this chapter. The MPCA is also amending the rules to change
theterm “provided” to “ specified” toimprovethe clarity of thisrequirement.]//

Subp. 8. Letter of credit for liability coverage.

A. An owner or operator may satisfy the requirements of this part by obtaining an
irrevocable standby letter of credit that conforms to the requirements of this subpart and
submitting a copy of the letter of credit to the commissioner.

B. Thefinancial institution issuing the letter of credit must be an entity that has the
authority to issue letters of credit and whose |etter of credit operations are regulated and
examined by afederal or state agency.

C. The wording of the |etter of credit must be identical to the wording in part
7045.0524, subpart 11.

D. An owner or operator who uses aletter of credit to satisfy the requirements of
this part may also establish a standby trust fund. Under the terms of aletter of credit, all
amounts paid pursuant to a draft by the trustee of the standby trust will be deposited by
the issuing institution into the standby trust in accordance with instructions from the
trustee. The trustee of the standby trust fund must be an entity that has the authority to act
as atrustee and whose trust operations are requlated and examined by afederal or state
agency.

E. The wording of the standby trust fund must be identical to the wording in part
7045.0524, subpart 13.

[In subpart 8, items A to E, the MPCA adopts language addressing the use of a letter
of credit and a standby trust fund to meet liability coverage requirements. The
adopted language is from optional RCRA Amendment 113: “Consolidated Liability
Requirements’ = 40 CFR 264.147(h)(1-5). Further information can be found in 53
FR 33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and
57 FR 42832-42844, September 16, 1992.]//

Subp. 9. Trust fund for liability cover age.

A. An owner or operator may satisfy the requirements of this part by establishing a
trust fund that conforms to the requirements of this subpart and submitting an originally
signed duplicate of the trust agreement to the commissioner.

B. The trustee must be an entity that has the authority to act as a trustee and whose
trust operations are regulated and examined by afederal or state agency.
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C. Thetrust fund for liability coverage must be funded for the full amount of the
liability coverage to be provided by the trust fund before it may be relied upon to satisfy
the requirements of this part. If at any time after the trust fund is created the amount of
funds in the trust fund is reduced below the full amount of the liability coverage to be
provided, the owner or operator, by the anniversary date of the establishment of the fund,
must either add sufficient funds to the trust fund to cause its value to equal the full
amount of liability coverage to be provided or obtain other financial assurance as
specified in this part to cover the difference. For purposes of thisitem, "the full amount
of the liability coverage to be provided" means the amount of coverage for sudden or
nonsudden occurrences required to be provided by the owner or operator under this part,
less the amount of financial assurance for liability coverage that is being provided by
other financial assurance mechanisms being used to demonstrate financial assurance by
the owner or operator.

D. The wording of the trust fund must be identical to the wording in part

7045.0524, subpart 13.
[In subpart 9, items A to D the MPCA adopts provisions regar ding the establishment
of atrust fund to meet liability insurance requirements. The amendments are based
on optional language from RCRA Amendment 113: “Consolidated Liability
Requirements’ =40 CFR 264.147(j)(1-4). Further information can be found in 53 FR
33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57
FR 42832-42844, September 16, 1992.]//

7045.0524 WORDING OF INSTRUMENTS.

[In thispart especially (and some other parts), please note that some non-heading rule
language that appearsin bold would appear as a bracketed option (e.g., [insert owner
or operator]) in the official rule. Theinadvertent replacement of bracketed language
with bold language in this SONAR document isthe result of an error in transcribing
the official rule into an electronic extract of the rule from which this document was
produced.]//

[For text of subps1to 5, see M.R]

Subp. 6. Letter from chief financial officer for corrective action, closure, and/or
postclosure care. A letter from the chief financial officer as specified in part 7045.0504,
subpart 7; 7045.0508, subpart 7; 7045.0514, subpart 7; 7045.0612, subpart 6; or
7045.0616, subpart 6 must be worded as specified in this subpart, except that instructions
in brackets must be replaced with the relevant information and the brackets del eted.

LETTER FROM CHIEF FINANCIAL OFFICER FOR CORRECTIVE ACTION,
CLOSURE, AND/OR POSTCLOSURE CARE

[Agency Commissioner] Minnesota Pollution Control Agency

| am the chief financial officer of [name and address of firm]. This letter isin support
of thisfirm's use of the financial test to demonstrate financial assurance for corrective
action, closure, or postclosure costs, as specified in Minnesota Rules, parts 7045.0498 to
7045.0524 and 7045.0608 to 7045.0624.
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[In this paragraph of subpart 6, the MPCA revises wording of the letter from the
chief financial officer for closure and/or post-closure care to match language found at
40 CFR 264.151(f). This change clarifiesthat the cited rulesin the paragraph relate
to financial assurance for costs associated with corrective action, closure or post
closure care. The EPA’s justification for this change is based on optional RCRA
Amendment 113Error! Bookmark not defined.: “ Consolidated Liability Requirements.”
Find further information in 57 FR 42832-42844, September 16, 1992.]//

[Fill out the following five paragraphs regarding facilities and associated cost
estimates. If your firm has no facilities that belong in a particular paragraph, write
"None" in the space indicated. For each facility, include its identification number, name,
address, and current corrective action, closure, and/or postclosure cost estimates. Identify
each cost estimate as to whether it isfor corrective action, closure, or postclosure care.]

1. Thisfirm isthe owner or operator of the following facilities for which financial
assurance for corrective action, closure, or postclosure care is demonstrated through the
financial test specified in Minnesota Rules, parts 7045.0498 to 7045.0524 and 7045.0608
to 7045.0624. The current corrective action, closure, and/or postclosure cost estimates
covered by the text test are shown for each facility:

[In paragraph 1 of subpart 6, the MPCA corrects a typographical error by changing
theword “text” to“test.”]//

2. Thisfirm guarantees, through the corporate guarantee specified in Minnesota Rules,
parts 7045.0498 to 7045.0524 and 7045.0608 to 7045.0624, the corrective action, closure,
or postclosure care of the following facilities owned or operated by subsidiaries of this
firm. The current cost estimates for the corrective action, closure, or postclosure care so
guaranteed are shown for each facility:

3. In states other than Minnesota, this firm, as owner or operator or guarantor, is
demonstrating financial assurance for the corrective action, closure, or postclosure care of
the following facilities either to the United States Environmental Protection Agency
through the use of the financial test specified in Code of Federal Regulations, title 40,
parts 264 or 265, subpart H, as amended, or to an authorized state through the use of a
test equivalent or substantially equivalent to the specified financial test. The current
corrective action, closure, and/or postclosure cost estimates covered by such atest are
shown for each facility:

4. Thisfirmisthe owner or operator of the following hazardous waste management
facilities for which financial assurance for corrective action, if required, closure, or if a
disposal facility, postclosure care, is not demonstrated either to the United States
Environmental Protection Agency or a state through the financial test or any other
financia assurance mechanism specified in Code of Federal Regulations, title 40, parts
264 or 265, subpart H, as amended, or equivalent or substantially equivalent state
mechanisms. The current corrective action, closure, and/or postclosure cost estimates not
covered by such financial assurance are shown for each facility:
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5. Thisfirm is the owner or operator of the following underground injection control
(UIC) facilities for which financial assurance for plugging and abandonment is required
under Code of Federal Regulations, title 40, part 144, as amended. The current closure
cost estimates as required by Code of Federal Regulations, title 40, section 144.62, as
amended, are shown for each facility.

Thisfirm [insert "isrequired” or "is not required"] to file a Form 10K with the
Securities and Exchange Commission (SEC) for the latest fiscal year.

The fiscal year of thisfirm ends on [month, day]. The figures for the following items
marked with an asterisk are derived from this firm's independently audited, year end
financial statements for the latest completed fiscal year, ended [date].

[Fill in Alternative | if the criteria of Minnesota Rules, part 7045.0504, subpart 7, item
B; 7045.0508, subpart 7, item B; 7045.0514, subpart 7, item B; 7045.0612, subpart 6,
item B; 7045.0616, subpart 6, item B are used. Fill in Alternative 1 if the criteria of
Minnesota Rules, part 7045.0504, subpart 7, item C; 7045.0508, subpart 7, item C;
7045.0514, subpart 7, item C; or 7045.0612, subpart 6, item C; or 7045.0616, subpart 6,
item C are used.]

ALTERNATIVEI

1. Sum of current corrective action, closure, and postclosure cost estimate $
[total of all cost estimates shown in the five paragraphs above] —

*2. Tota liabilities [if any portion of the corrective actions, closure, or
postclosure cost estimates isincluded in total liabilities, you may deduct the $
amount of that portion from thisline and add that amount to lines 3 and 4]

*3. Tangible net worth $
*4. Net worth $
*5. Current assets $
*6. Current liabilities $
7. Net working capital [line 5 minusline 6] $
*8. The sum of net income plus depreciation, depletion, and amortization $

$

*9Q. Total assetsin United States (required only if less than 90 percent of firm's
assets are located in United States)

10. Isline 3 at least $10,000,000?
11. Isline3 atleast 6timesline 1?
12. Isline7 at least 6 timesline 1?

*13. Are at least 90 percent of firm's assets |ocated in the United States? If not,
complete line 14 —_— —

14. Isline9 at least 6timesline 1?
15. Isline 2 divided by line 4 less than 2.0?
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16. Isline 8 divided by line 2 greater than 0.1?
17. Isline5 divided by line 6 greater than 1.5?

ALTERNATIVEII

1. Sum of current corrective action, closure, and postclosure cost estimates $
[total of all cost estimates shown in the five paragraphs above] S

2. Current bond rating of most recent issuance of this firm and name of rating

service E—
3. Date of issuance of bond
4. Date of maturity of bond

*5. Tangible net worth [if any portion of the corrective action, closure, and
postclosure costs estimates isincluded in "total liabilities' onyour firm's  $
financia statements, you may add the amount of that portion to thisline]

*6 Total assetsin United States (required only if less than 90 percent of firm's
assets are located in United States) —

7. Isline5 at least $10,000,000?

8. Isline5at least 6timesline 1?

*9. Are at least 90 percent of firm's assets located in United States? If not,
complete line 10 —_—

10. Isline 6 at least 6 timesline 1?

| hereby certify that the wording of thisletter isidentical to the wording specified in
Minnesota Rules, part 7045.0524, subpart 6, as such rules were constituted on the date
shown immediately below.

[SIGNATURE] [NAME] [TITLE] [DATE]
[ For text of subp 7, see M.R.]

Subp. 8. Corporate guarantee for corrective action, closure, or postclosure care.
A corporate guarantee as specified in part 7045.0504, subpart 7; 7045.0508, subpart 7,
7045.0514, subpart 7; 7045.0612, subpart 6; or 7045.0616, subpart 6 must be worded as
specified in this subpart, except that instructions in brackets must be replaced with the
relevant information and the brackets del eted.

CORPORATE GUARANTEE FOR CORRECTIVE ACTION, CLOSURE, OR
POSTCLOSURE CARE

Guarantee made this [date] by [name of guaranteeing entity], a business corporation
organized under the laws of the state of [insert name of state], herein referred to as
guarantor, to the Minnesota Pollution Control Agency (Agency), obligee, on behalf of
our subsidiary [owner or operator] of [business address].
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Recitals

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the
reporting requirements for guarantors as specified in Minnesota Rules, parts 7045.0504,
subpart 7; 7045.0508, subpart 7; 7045.0514, subpart 7; 7045.0612, subpart 6; and
7045.0616, subpart 6.

2. [Owner or operator] owns or operates the following hazardous waste management
facility(ies) covered by this guarantee: [List for each facility: identification number, name,
and address. Indicate for each whether guarantee is for corrective action, closure,
postclosure care, or acombination of the three.]

3. "Closure plans" and "postclosure plans’ as used below refer to the plans maintained
as required by Minnesota Rules, parts 7045.0486 to 7045.0494 and 7045.0594 to
7045.0606 for the closure and postclosure care of facilities as identified above.
"Corrective action plans’ as used below refers to the plans maintained as required by
Minnesota Rules, part 7045.0484, subpart 2, item D; and subpart 14 for corrective action
for the facilities as identified above.

4. For value received from [owner or operator], guarantor guarantees to the Agency
that in the event that [owner or operator] failsto perform [insert "corrective action,”
"closure," "postclosure care,” or any combination of the threg] of the above facility(ies) in
accordance with the corrective action, closure, or postclosure plans and other permit or
interim status requirements whenever required to do so, the guarantor shall do so or
establish atrust fund as specified in Minnesota Rules, parts 7045.0498 to 7045.0524 or
7045.0608 to 7045.0624 as applicable, in the name of [owner or operator] in the amount
of the current corrective action, closure, or postclosure cost estimates as specified in
Minnesota Rules, parts 7045.0498 to 7045.0524 and 7045.0608 to 7045.0624.

5. Guarantor agreesthat if, at the end of any fiscal year before termination of this
guarantee, the guarantor fails to meet the financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to the Agency Commissioner and to [owner or
operator] that he or she intends to provide alternate financial assurance as specified in
Minnesota Rules, parts 7045.0498 to 7045.0524 or 7045.0608 to 7045.0624, as
applicable, in the name of [owner or operator]. Within 120 days after the end of such
fiscal year, the guarantor shall establish financial assurance unless [owner or operator]
has done so.

6. The guarantor agrees to notify the Agency Commissioner by certified mail of a
voluntary or involuntary proceeding under United States Code, title 11, Bankruptcy, as
amended, naming guarantor as debtor, within ten days after commencement of the
proceeding.

7. Guarantor agrees that within 30 days after being notified by the Agency

Commissioner of a determination that guarantor no longer meets the financial test criteria
or that he or sheis disallowed from continuing as a guarantor of corrective action, closure,
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or postclosure care, the guarantor shall establish alternate financial assurance as specified
in Minnesota Rules, parts 7045.0498 to 7045.0524 or 7045.0608 to 7045.0624, as
applicable, in the name of [owner or operator] unless [owner or operator] has done so.

8. Guarantor agrees to remain bound under this guarantee notwithstanding any or all
of the following: amendment or modification of the corrective action, closure or
postclosure plan, amendment or modification of the permit, the extension or reduction of
the time of performance of corrective action, closure, postclosure, or any other
modification or alteration of an obligation of the owner or operator pursuant to Minnesota
Rules, parts 7045.0450 to 7045.0642 7045.0651.

[In subpart 8, paragraph 8, the MPCA corrects citations to ranges of rules that
changed as partswere added.]//

9. Guarantor agrees to remain bound under this guarantee for so long as [owner or
operator] must comply with the applicable financial assurance requirements of Minnesota
Rules, parts 7045.0498 to 7045.0524 and 7045.0608 to 7045.0624 for the above listed
facilities, except that guarantor may cancel this guarantee by sending notice by certified
mail to the Agency Commissioner and to [owner or operator], the cancellation to become
effective no earlier than 120 days after receipt of notice by both the Agency
Commissioner and [owner or operator], as evidenced by the return receipts.

10. Guarantor agreesthat if [owner or operator] failsto provide alternate financial
assurance as specified in Minnesota Rules, parts 7045.0498 to 7045.0524 or 7045.0608 to
7045.0624, as applicable, and obtain written approval of such assurance from the Agency
Commissioner within 90 days after a notice of cancellation by the guarantor is received
by the Agency Commissioner from guarantor, guarantor shall provide alternate financial
assurance in the name of [owner or operator].

11. Guarantor expressly waives notice of acceptance of this guarantee by the Agency
or by [owner or operator]. Guarantor also expressly waives notice of amendments or
modifications of the corrective action, closure, and/or postclosure plan and of
amendments or modifications of the facility permit(s).

| hereby certify that the wording of this guarantee isidentical to the wording specified
in Minnesota Rules, part 7045.0524, subpart 8, as such rules were constituted on the date
first above written.

Effective date: [NAME OF GUARANTOR] [AUTHORIZED
SIGNATURE FOR GUARANTOR] [NAME OF PERSON SIGNING] [TITLE OF
PERSON SIGNING] [SIGNATURE OF WITNESS OR NOTARY]

Subp. 8a. Cor porate guarantee for liability coverage. A corporate guarantee as
specified in part 7045.0518, subpart 7, or 7045.0620, subpart 6, must be worded as
follows, except that instructions in brackets are to be replaced with the relevant
information and the brackets del eted:

ncooley Page 107 5/13/2008



=

RPOOWoOO~NOOITAWN

[

=
N

13
14
15

16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32
33

35
36
37
38

CORPORATE GUARANTEE FOR LIABILITY COVERAGE

Guarantee made this [date] by [name of guaranteeing entity], a business corporation
organized under the laws of [if incorporated within the United States, insert "the State of
" and insert name of state; if incorporated outside the United States,
insert the name of the country in which incorporated, the principal place of business
within the United States, and the name and address of the registered agent in the state of
the principal place of business], referred to in this guarantee as the guarantor. This
guarantee is made on behalf of our subsidiary [owner or operator] of [business address],
to any and all third parties who have sustained or may sustain bodily injury or property
damage caused by [sudden and/or nonsudden] accidental occurrences arising from
operation of the facility(ies) covered by this guarantee.

Recitals

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the
reporting requirements for guarantors as specified in Minnesota Rules, parts 7045.0518,
subpart 7, and 7045.0620, subpart 6.

2. [Owner or operator] owns or operates the following hazardous waste management
facility(ies) covered by this guarantee: [List for each facility: Identification Number,
name, and address; and if guarantor is incorporated outside the United States, list the
name and address of the guarantor's registered agent in each state.] This corporate
guarantee satisfies RCRA third party liability requirements for [insert "sudden™ or
"nonsudden” or "both sudden and nonsudden™] accidental occurrences in above named
owner or operator facilities for coverage in the amount of [insert dollar amount] for each
occurrence and [insert dollar amount] annual aggregate.

3. For value received from [owner or operator], guarantor guarantees to any and all
third parties who have sustained or may sustain bodily injury or property damage caused
by [sudden and/or nonsudden] accidental occurrences arising from operations of the
facility(ies) covered by this guarantee that in the event that [owner or operator] failsto
satisfy a judgment or award based on a determination of liability for bodily injury or
property damage to third parties caused by [sudden and/or nonsudden] accidental
occurrences, arising from the operation of the above named facilities, or failsto pay an
amount agreed to in settlement of a claim arising from or alleged to arise from such
injury or damage, the guarantor will satisfy such judgment(s), award(s), or settlement
agreement(s), up to the limits of coverage identified above.

4. Such obligation does not apply to any of the following:

(a) Bodily injury or property damage for which [insert owner or operator] is obligated
to pay damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that [insert owner or operator] would be
obligated to pay in the absence of the contract or agreement.
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(b) Any obligation of [insert owner or operator] under aworkers compensation,
disability benefits, or unemployment compensation law, or any similar law.

(c) Bodily injury to:

(1) an employee of [insert owner or operator] arising from, and in the course of,
employment by [insert owner or operator]; or

(2) the spouse, child, parent, brother, or sister of that employee as a conseguence of,
or arising from, and in the course of employment by [insert owner or operator]. This
exclusion applies: (A) whether [insert owner or operator] may be liable as an employer or
in any other capacity; and (B) to any obligation to share damages with or repay another
person who must pay damages because of the injury to persons identified in paragraphs
(1) and (2). (d) Bodily injury or property damage arising out of the ownership,
maintenance, use, or entrustment to others of any aircraft, motor vehicle, or watercraft.

(€) Property damage to:

(1) any property owned, rented, or occupied by [insert owner or operator];

(2) premises that are sold, given away, or abandoned by [insert owner or operator]
if the property damage arises out of any part of those premises;

(3) property loaned to [insert owner or operator];

(4) personal property in the care, custody, or control of [insert owner or operator];

(5) that particular part of real property on which [insert owner or operator] or any
contractors or subcontractors working directly or indirectly on behalf of [insert owner or
operator] are performing operations, if the property damage arises out of these operations.

[In subpart 8a, paragraph 4, the MPCA moves the discussion of exclusions here from
existing paragraph 12, and dightly modifies the introductory sentence to more
accur ately identify to whom the exclusions apply and to provide consistency with 40
CFR 264.151(h)(2). Moving the content of paragraph 12 to paragraph 4 is optional,
but the MPCA believes it is reasonable to provide consistency with corresponding
federal language. The language in this paragraph is from RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 264.151(h)(2). Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

5. Guarantor agreesthat if, at the end of any fiscal year before termination of this

guarantee, the guarantor fails to meet the financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to the commissioner and to [owner or operator]
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that (s)he intends to provide alternate liability coverage as specified in Minnesota Rules,
parts 7045.0518 and 7045.0620, as applicable, in the name of [owner or operator]. Within
120 days after the end of that fiscal year, the guarantor shall establish the liability
coverage unless [owner or operator] has done so.

5: 6. The guarantor agrees to notify the commissioner by certified mail of avoluntary
or involuntary proceeding under Title 11 (bankruptcy), United States Code, as amended,
naming guarantor as debtor, within ten days after commencement of the proceeding.

6: 7. Guarantor agrees that within 30 days after being notified by the commissioner of
a determination that guarantor no longer meets the financial test criteria or that (s)heis
disallowed from continuing as a guarantor, (s)he shall establish alternate liability
coverage as specified in Minnesota Rules, part 7045.0518 or 7045.0620 in the name of
[owner or operator], unless [owner or operator] has done so.

7 8. Guarantor reserves the right to modify this agreement to take into account
amendment or modification of the liability requirements established by Minnesota Rules,
parts 7045.0518 and 7045.0620, but the modification becomes effective only if the
commissioner does not disapprove the modification within 30 days of receipt of
notification of the modification.

8: 9. Guarantor agrees to remain bound under this guarantee for so long as [owner or
operator] must comply with the applicable requirements of Minnesota Rules, parts
7045.0518 and 7045.0620 for the above listed facility(ies), except as provided in
paragraph 9 10 of this agreement.

9. 10. Guarantor may terminate this guarantee by sending notice by certified mail to
the commissioner and to [owner or operator] but this guarantee may not be terminated
unless and until [owner or operator] obtains, and the commissioner approves alternate
liability coverage complying with Minnesota Rules, parts 7045.0518 and/or 7045.0620.

10. 11. Guarantor hereby expressly waives notice of acceptance of this guarantee by
any party.

41, 12. Guarantor agrees that this guarantee isin addition to and does not affect any
other responsibility or liability of the guarantor with respect to the covered facilities.

[In paragraphs 5 through 12, the MPCA is re-numbering the paragraphs. None of
these amendments change the effect of therules.]//
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In paragraph 12, the MPCA moves existing language, with dight modifications, to
paragraph 4 above. The same types of exclusons formerly addressed in this
paragraph are now being addressed in the amendmentsto paragraph 4 above]//"

13. The guarantor shall satisfy athird-party liability claim only on receipt of one of
the following documents:

(a) Certification from the principal and the third-party claimant(s) that the liability
claim should be paid. The certification must be worded as follows, except that
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instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

Certification of Valid Claim

The undersigned, as parties [insert principal] and [insert name and address of third-
party claimant(s)], hereby certify that the claim of bodily injury and/or property damage
caused by a[sudden or nonsudden] accidental occurrence arising from operating
[principal's hazardous waste treatment, storage, or disposal facility] should be paid in the
amount of $........

[Signatures] Principal (Notary) Date [Signatures] Claimant(s) (Notary) Date

(b) A valid final court order establishing a judgment against the principal for bodily
injury or property damage caused by sudden or nonsudden accidental occurrences arising
from the operation of the principal's facility or group of facilities.

[In subpart 8a, paragraph 13, the MPCA adopts language to address third party
claims. This optional language is from RCRA Amendment 113: “Consolidated
Liability Requirements’ = 40 CFR 264.151(h)(2). Further information can be found
in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991,
and 57 FR 42832-42844, September 16, 1992.]//

14. In the event of combination of this quarantee with another mechanism to meet
liability reguirements, this guarantee will be considered [insert "primary" or "excess']

coverage.

[In subpart 8a, paragraph 14, the MPCA adopts language to address combined
mechanisms for liability coverage. This is optional language from RCRA
Amendment 113: “Consolidated Liability Requirements’ = 40 CFR 264.151(h)(2).
Further information can be found in 53 FR 33938-33960, September 1, 1988; as
amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September 16,
1992.]//

| hereby certify that the wording of the guarantee isidentical to the wording specified
in Minnesota Rules, part 7045.0524, subpart 8a.

Effective date: [Name of guarantor] [Authorized signatures for guarantor]
[Names of persons signing] [Titles of persons signing (Two corporate officers must sign
for parent corporation.)] Corporate resolution attached [ (Attach resolution adopted by
parent corporation authorizing parent corporation to provide the corporate guarantee for
subsidiary)] Signature of witness or notary:
[For text of subps9 and 10, see M.R]

Subp. 11. Letter of credit for liability cover age. A letter of credit, as specifiedin
part 7045.0518, subpart 8, or 7045.0620, subpart 7, must be worded as foll ows, except
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that instructions in brackets are to be replaced with the relevant information and the
brackets del eted:

IRREVOCABLE STANDBY LETTER OF CREDIT

[Name and Address of 1ssuing | nstitution]

[Agency Commissioner]

Minnesota Pollution Control Agency

Dear Sir or Madam: We hereby establish our Irrevocable Standby L etter of Credit
No. ... inthe favor of ["any and all third-party liability claimants’ or insert name of
trustee of the standby trust fund], at the request and for the account of [owner or
operator's name and address] for third-party liability awards or settlements of ....... [insert
dollar amount of the letter of credit] per occurrence and the annual aggregate amount
of ....... [insert dollar amount of the letter of credit] for sudden accidental occurrences
and/or for third-party liability awards or settlementsof ....... [insert dollar amount of the
letter of credit] per occurrence, and the annual aggregate amount of ....... [insert dollar
amount of the letter of credit] for nonsudden accidental occurrences available on
presentation of a sight draft bearing reference to this letter of credit No. ..., and [insert the
following language if the letter of credit is being used without a standby trust fund:

"(1) asigned certificate reading as follows:

CERTIFICATE OF VALID CLAIM

The undersigned, as parties [insert principal] and [insert name and address of third
party claimant(s)], hereby certify that the claim of bodily injury and/or property damage
caused by a [sudden or nonsudden] accidental occurrence arising from operations of
[principal's] hazardous waste treatment, storage, or disposal facility should be paid in the
amount of $........ We hereby certify that the claim does not apply to any of the following:

(a) Bodily injury or property damage for which [insert principal] is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that [insert principal] would be
obligated to pay in the absence of the contract or agreement.

(b) Any obligation of [insert principal]l under aworkers compensation, disability
benefits or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) an employee of [insert principal] arising from, and in the course of,
employment by [insert principal]; or
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(2) the spouse, child, parent, brother, or sister of that employee as a consequence of,

or arising from, and in the course of employment by [insert principal].

This exclusion applies:

(A) whether [insert principal] may be liable as an employer or in any other capacity; and
(B) to any obligation to share damages with or repay another person who must pay
damages because of the injury to persons identified in paragraphs (1) and (2). (d) Bodily
injury or property damage arising out of the ownership, maintenance, use, or entrustment
to others of any aircraft, motor vehicle, or watercraft. (€) Property damage to:

(1) any property owned, rented, or occupied by [insert principal];

(2) premises that are sold, given away, or abandoned by [insert principal] if the
property damage arises out of any part of those premises,

(3) property loaned to [insert principal];

(4) personal property in the care, custody, or control of [insert principal]; or

(5) that particular part of real property on which [insert principal] or any
contractors or subcontractors working directly or indirectly on behalf of [insert principal]
are performing operations, if the property damage arises out of these operations.

[Signatures]

Grantor

[Signatures]

Claimant(s)

;or

(2) avalid final court order establishing a judgment against the Grantor for bodily

injury or property damage caused by sudden or nonsudden accidental occurrences arising
from the operation of the Grantor's facility or group of facilities.

This letter of credit is effective as of [date] and shall expire on [date at |east one year
later], but such expiration date shall be automatically extended for a period of [at |east
one year] on [date] and on each successive expiration date, unless, at least 120 days
before the current expiration date, we notify you, the commissioner, and [owner's or
operator's name] by certified mail that we have decided not to extend this | etter of credit
beyond the current expiration date.

Whenever thisletter of credit is drawn on under and in compliance with the terms of
this credit, we shall duly honor such draft upon presentation to us.

[Insert the following language if a standby trust fund is not being used: "In the event
that this letter of credit is used in combination with another mechanism for liability
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coverage, this letter of credit shall be considered [insert "primary" or "excess'

coverage."]

We certify that the wording of this letter of credit isidentical to the wording specified
in Minnesota Rules, part 7045.0524, subpart 11, as such rule was constituted on the date
shown immediately below. [Signature(s) and title(s) of official(s) of issuing institution]
[Date].

This credit is subject to [insert "the most recent edition of the Uniform Customs and
Practice for Documentary Credits, published and copyrighted by the Internationa
Chamber of Commerce," or "the Uniform Commercial Code"].

[In subpart 11 the MPCA is adopting optional federal language regarding the
wording of an irrevocable standby letter of credit to meet liability requirements. The
MPCA isdightly modifying the federal wording to reduce the potential for confusion.
The same clarifying changes are being made in subparts 12 and 13 below. The
existing federal language callsfor third party liability awards of “up to [in words] U.S.
dollars$ ....... " The MPCA chooses to modify the phrasing in this document, as well
as the phrasing of the same terms in Section 3 of subparts 12 and 13 to replace the
counter-intuitive phrase “up to” in addressing liability (which normally requires “ at
least” some amount). Without under standing the larger context of the wording of this
document, the phrase“up to” seemsto set no minimum required amount of coverage.
This is not the case and the EPA has explained to MPCA staff that it intends this
languageto apply in thelarger context that any of the financial assuranceinstruments
may be used in combination to provide the minimum cover age required by federal 40
CFR 264.147(h), also found in Minnesota Rules part 7045.0518. By using the phrase
“up to,” the EPA intendsto allow the letter of credit to make up any shortage between
the other financial assurance instruments and the required coverage. The MPCA
does not believe that the existing federal language makes this context clear. The
federal language fails to acknowledge the minimum amount of coverage required by
part 7045.0518. The MPCA believes that replacing the federal “up to” phrase with
the phrase “[insert dollar amount of the fund]” clarifies the intent of the federal
language and removes potential confusion. The adopted language, except the change
discussed above, is from RCRA Amendment 113: “Consolidated Liability
Requirements’ = 40 CFR 264.151(k). Further information can be found in 53 FR
33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57
FR 42832-42844, September 16, 1992.]//

Subp. 12.Trust agreement for liability coverage.
A. A trust agreement, as specified in part 7045.0518, subpart 10, or 7045.0620,
subpart 9, must be worded as follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets del eted:

TRUST AGREEMENT

ncooley Page 115 5/13/2008



A WNBE

O O©oo~NO O

11

13
14

15

16

17
18

19
20

21
22
23
24
25

26
27
28
29
30
31
32
33

35
36

Trust Agreement, the "Agreement,”" entered into as of [date] by and between [name of
the owner or operator] a[name of State] [insert "corporation,” "partnership,"”
"association,” or "proprietorship”], the "Grantor," and [name of corporate trustee], [insert
"incorporated in the State of " or "anational bank"], the "trustee."

Whereas, the Minnesota Pollution Control Agency (Agency), an agency of the state of
Minnesota, has established certain rules applicable to the Grantor, requiring that an owner
or operator of a hazardous waste management facility or group of facilities must
demonstrate financial responsibility for bodily injury and property damage to third parties
caused by sudden accidental and/or nonsudden accidental occurrences arising from
operations of the facility or group of facilities.

Whereas, the Grantor has el ected to establish atrust to assure all or part of such
financial responsibility for the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as trustee.

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters into this Agreement
and any successors or assigns of the Grantor.

(b) Theterm "Trustee" means the Trustee who enters into this Agreement and any
successor Trustee.

Section 2. |dentification of Facilities. This agreement pertains to the facilities
identified on attached schedule A [on Schedule A, for each facility list the EPA
| dentification Number, name, and address of the facility(ies) and the amount of liability
coverage, or portions thereof, if more than one instrument affords combined coverage as
demonstrated by this Agreement].

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish atrust
fund, hereinafter the "Fund,” for the benefit of any and all third parties injured or
damaged by [sudden and/or nonsudden] accidental occurrences arising from operation of
the facility(ies) covered by this guarantee, in the amounts of [insert dollar
amount of the fund] per occurrence and [insert dollar amount of the fund]
annual aggregate for sudden accidental occurrences and [insert dollar amount
of the fund] per occurrence and [insert dollar amount of the fund] annual
aggregate for nonsudden occurrences, except that the Fund is not established for the
benefit of third parties for the following:

(a) Bodily injury or property damage for which [insert Grantor] is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
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exclusion does not apply to liability for damages that [insert Grantor] would be obligated
to pay in the absence of the contract or agreement.

(b) Any obligation of [insert Grantor] under aworkers compensation, disability
benefits, or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) an employee of [insert Grantor] arising from, and in the course of, employment
by [insert Grantor]; or

(2) the spouse, child, parent, brother, or sister of that employee as a consequence of,
or arising from, and in the course of employment by [insert Grantor].

This exclusion applies:

(A) whether [insert Grantor] may be liable as an employer or in any other capacity; and
(B) to any obligation to share damages with or repay another person who must pay
damages because of the injury to persons identified in paragraphs (1) and (2). (d) Bodily
injury or property damage arising out of the ownership, maintenance, use, or entrustment
to others of any aircraft, motor vehicle, or watercraft. (€) Property damage to:

(1) any property owned, rented, or occupied by [insert Grantor];

(2) premises that are sold, given away, or abandoned by [insert Grantor] if the
property damage arises out of any part of those premises,

(3) property loaned to [insert Grantor];

(4) personal property in the care, custody, or control of [insert Grantor]; or

(5) that particular part of real property on which [insert Grantor] or any contractors
or subcontractors working directly or indirectly on behalf of [insert Grantor] are
performing operations, if the property damage arises out of these operations.

In the event of combination with another mechanism for liability coverage, the fund
shall be considered [insert "primary"” or "excess'] coverage.

The Fund is established initially as consisting of the property, which is acceptable to
the Trustee, described in Schedule B attached hereto. Such property and any other
property subsequently transferred to the Trustee is referred to as the Fund, together with
all earnings and profits thereon, less any payments or distributions made by the Trustee
pursuant to this Agreement. The Fund shall be held by the Trustee, IN TRUST, as
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantor,
any payments necessary to discharge any liabilities of the Grantor established by the

Agency.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall satisfy a
third party liability claim by making payments from the Fund only upon receipt of one of
the following documents:

ncooley Page 117 5/13/2008



ol A WNBE

O OVWoo~NO®

12

13

14

15
16
17

18
19

20
21
22
23
24
25
26
27
28

29
30
31
32

(a) Certification from the Grantor and the third party claimant(s) that the liability
claim should be paid. The certification must be worded as follows, except that
instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties [insert Grantor] and [insert name and address of third
party claimant(s)], hereby certify that the claim of bodily injury and/or property damage
caused by a[sudden or nonsudden] accidental occurrence arising from operating
[Grantor's] hazardous waste treatment, storage, or disposal facility should be paid in the
amount of §....... 1.

[Signatures]

Grantor

[Signatures]
Claimant(s)

(b) A valid final court order establishing ajudgment against the Grantor for bodily
injury or property damage caused by sudden or nonsudden accidental occurrences arising
from the operation of the Grantor's facility or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund
shall consist of cash or securities acceptable to the Trustee.

Section 6. Trustee Management. The Trustee shall invest and reinvest the principal
and income, in accordance with general investment policies and quidelines which the
Grantor may communicate in writing to the Trustee from time to time, subject, however,
to the provisions of this section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge his duties with respect to the trust fund
solely in the interest of the beneficiary and with the care, skill, prudence, and diligence
under the circumstance then prevailing which persons of prudence, acting in alike
capacity and familiar with such matters, would use in the conduct of an enterprise of a
like character and with like aims; except that:

() securities or other obligations of the Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined in the Investment Company Act of 1940, as
amended, 15 U.S.C. 80a-2.(a), shall not be acquired or held unless they are securities or
other obligations of the Federal or State government;

(b) the Trustee is authorized to invest the Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of the Federal or State government; and
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(c) the Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its
discretion:

(a) to transfer from time to time any or all of the assets of the Fund to any common
commingled, or collective trust fund created by the Trustee in which the fund is dligible
to participate, subject to all of the provisions thereof, to be commingled with the assets of
other trusts participating therein; and

(b) to purchase sharesin any investment company registered under the Investment
Company Act of 1940, 15 U.S.C. 81a-1 et seg., including one which may be created,
managed, underwritten, or to which investment advice is rendered or the shares of which
are sold by the Trustee. The Trustee may vote such sharesin its discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and
discretions conferred upon the Trustee by the other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:

() to sell, exchange, convey, transfer, or otherwise dispose of any property held by it,
by public or private sale. No person dealing with the Trustee shall be bound to see to the
application of the purchase money or to inquire into the validity or expediency of any
such sale or other disposition;

(b) to make, execute, acknowledge, and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to
carry out the powers herein granted;

(c) to register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securitiesin aqualified central depository even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such depository
with other securities deposited therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Government, or any agency or
instrumentality thereof, with a Federal Reserve bank, but the books and records of the
Trustee shall at all times show that all such securities are part of the Fund;

(d) to deposit any cash in the Fund in interest-bearing accounts maintained or savings
certificates issued by the Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent insured by an agency of the
Federa or State government; and

(e) to compromise or otherwise adjust all claimsin favor of or against the Fund.
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Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied
against or in respect of the Fund and all brokerage commissions incurred by the Fund
shall be paid from the Fund. All other expenses incurred by the Trustee in connection
with the administration of this Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor,
and all other proper charges and disbursements of the Trustee shall be paid from the Fund.

Section 10. Annual Valuations. The Trustee shall annually, at least 30 days prior to the
anniversary date of establishment of the Fund, furnish to the Grantor and to the Agency
Commissioner a statement confirming the value of the Trust. Any securities in the Fund
shall be valued at market value as of no more than 60 days prior to the anniversary date
of establishment of the Fund. The failure of the Grantor to object in writing to the Trustee
within 90 days after the statement has been furnished to the Grantor and the Agency
Commissioner shall constitute a conclusively binding assent by the Grantor barring the
Grantor from asserting any claim or liability against the Trustee with respect to matters
disclosed in the statement.

Section 11. Advice of Counsel. The Trustee may from time to time consult with
counsel, who may be counsdl to the Grantor with respect to any guestion arising as to the
construction of this Agreement or any action to be taken hereunder. The Trustee shall be
fully protected, to the extent permitted by law, in acting upon the advice of counsel.

Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 13. Successor Trustee. The Trustee may resign or the Grantor may replace the
Trustee, but such resignation or replacement shall not be effective until the Grantor has
appointed a successor trustee and this successor accepts the appointment. The successor
trustee shall have the same powers and duties as those conferred upon the Trustee
hereunder. Upon the successor trustee's acceptance of the appointment, the Trustee shall
assign, transfer, and pay over to the successor trustee the funds and properties then
constituting the Fund. If for any reason the Grantor cannot or does not act in the event of
the resignation of the Trustee, the Trustee may apply to a court of competent jurisdiction
for the appointment of a successor trustee or for instructions. The successor trustee shall
specify the date on which it assumes administration of the trust in a writing sent to the
Grantor, the Agency Commissioner, and the present Trustee by certified mail ten days
before such change becomes effective. Any expenses incurred by the Trustee as a result
of any of the acts contemplated by this section shall be paid as provided in Section 9.

Section 14. Instructions to the Trustee. All orders, requests, and instructions by the
Grantor to the Trustee shall be in writing, signed by such persons as are designated in the
attached Exhibit A or such other designees as the Grantor may designate by amendments
to Exhibit A. The Trustee shall be fully protected in acting without inquiry in accordance
with the Grantor's orders, requests, and instructions. All orders, requests, and instructions
by the Agency Commissioner to the Trustee shall be in writing, signed by the Agency
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Commissioner, or the Commissioner's designees, and the Trustee shall act and shall be
fully protected in acting in accordance with such orders, requests, and instructions. The
Trustee shall have the right to assume, in the absence of written notice to the contrary,
that no event constituting a change or a termination of the authority of any person to act
on behalf of the Grantor or the Agency hereunder has occurred. The Trustee shall have no
duty to act in the absence of such orders, requests, and instructions from the Grantor
and/or the Agency, except as provided for herein.

Section 15. Notice of Nonpayment. |f a payment for bodily injury or property damage
is made under Section 4 of thistrust, the Trustee shall notify the Grantor of such payment
and the amount(s) thereof within five (5) working days. The Grantor shall, on or before
the anniversary date of the establishment of the Fund following such notice, either make
payments to the Trustee in amounts sufficient to cause the trust to return to its value
immediately prior to the payment of claims under Section 4, or shall provide written
proof to the Trustee that other financial assurance for liability coverage has been obtained
equaling the amount necessary to return the trust to its value prior to the payment of
clams. If the Grantor does not either make payments to the Trustee or provide the
Trustee with such proof, the Trustee shall within ten working days after the anniversary
date of the establishment of the Fund provide awritten notice of nonpayment to the
Agency Commissioner.

Section 16. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the Agency
Commissioner, or by the Trustee and the Agency Commissioner if the Grantor ceases to
exist.

Section 17. Irrevocability and Termination. Subject to the right of the parties to amend
this Agreement as provided in Section 16, this Trust shall be irrevocable and shall
continue until terminated at the written agreement of the Grantor, the Trustee, and the
Agency Commissioner, or by the Trustee and the Agency Commissioner, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final trust
administration expenses, shall be delivered to the Grantor.

The Agency Commissioner will agree to termination of the Trust when the owner or
operator substitutes alternate financial assurance as specified in this section.

Section 18. Immunity and Indemnification. The Trustee shall not incur personal
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor or the
Agency Commissioner issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from and
against any personal liability to which the Trustee may be subjected by reason of any act
or conduct inits official capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such defense.
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Section 19. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of Minnesota.

Section 20. Interpretation. As used in Agreement, words in the singular include the
plural and words in the plural include the singular. The descriptive headings for each
section of this Agreement shall not affect the interpretation or the legal efficacy of this

Agreement.

In Witness Whereof the parties have caused this Agreement to be executed by their
respective officers duly authorized and their corporate seals to be hereunto affixed and
attested as of the date first above written. The parties below certify that the wording of
this Agreement isidentical to the wording specified in part 7045.0524, subpart 12, as
such regulations were constituted on the date first above written.

[Signature of Grantor]
[Title]
Attest:
[Title]
[Seal]

[Signature of Trusteg]

Attest:
[Title]
[Seal]
B. Thefollowing is an example of the certification of acknowledgment which must

accompany the trust agreement for atrust fund as specified in parts 7045.0518, subpart
10, or 7045.0620, subpart 9.

State of

County of

On this[date], before me personally came [owner or operator] to me known, who,
being by me duly sworn, did depose and say that she/he resides at [address], that she/he is
[title] of [corporation], the corporation described in and which executed the above
instrument; that she/he knows the seal of said corporation; that the seal affixed to such
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instrument is such corporate sedl; that it was so affixed by order of the Board of Directors
of said corporation, and that she/he signed her/his name thereto by like order.

[Signature of Notary Public]

[In subpart 12, the MPCA is adopting optional federal language regarding the
wording of a trust agreement to meet liability requirements. The MPCA is dightly
modifying a set of four related parenthetical phrases in Section 3 to reduce the
potential for confusion. Similar clarifying changes were made to subparts 11 and 13.
The existing federal language calls for a fund of “[up to ($1, 2, 3 or 6) million]”
(towards various liability coverages). To a reasonable person, the phrase “[up to...]”
is a counter-intuitive way to address liability which normally sets minimum amounts
of required coverage (often “at least” some millions of dollars). Without
under standing the larger context of the wording of this document, the phrase “up to”
seems to set no minimum required amount of coverage. Thisis not the case and the
EPA has explained to MPCA staff that it intends this language to apply in the larger
context that any of the allowed financial assurance instruments may be used in
combination to provide the minimum cover age required by federal 40 CFR 264.147()),
also found in Minnesota Rules part 7045.0518. By using the phrase “up to,” the EPA
intends the trust fund to make up any shortage between the other financial assurance
instruments and the required coverage. The MPCA does not believe that existing
federal Section 3 language makes this context clear. The federal language fails to
acknowledge the minimum amount of coverage required by part 7045.0518. The
MPCA believesthat replacing the federal “[up to ...]” phrasewith the phrase “[insert
dollar amount of the fund]” clarifies the intent of the federal language and removes
potential confusion. The language of this subpart, except the change discussed above,
is adopted from optional RCRA Amendment 113: “Consolidated Liability
Requirements’ = 40 CFR 264.151(m). Further information can be found in 53 FR
33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57
FR 42832-42844, September 16, 1992.]//

Subp. 13.Standby trust agreement for liability cover age.
A. A standby trust agreement, as specified in part 7045.0518, subpart 8, or
7045.0620, subpart 7, must be worded as follows, except that instructions in brackets are
to be replaced with the relevant information and the brackets del eted:

STANDBY TRUST AGREEMENT

Trust Agreement, the "Agreement," entered into as of [date] by and between [name of
the owner or operator] a[name of a State] [insert "corporation,” "partnership,"”
"association,” or "proprietorship”], the "Grantor," and [name of corporate trustee], [insert,
"incorporated in the State of " or "anational bank"], the "trustee."

Whereas, the Minnesota Pollution Control Agency (Agency), an agency of the State of
Minnesota, has established certain regul ations applicable to the Grantor, requiring that an
owner or operator of a hazardous waste management facility or group of facilities must
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demonstrate financia responsibility for bodily injury and property damage to third parties
caused by sudden accidental and/or nonsudden accidental occurrences arising from
operations of the facility or group of facilities.

Whereas, the Grantor has elected to establish a standby trust into which the proceeds
from aletter of credit may be deposited to assure all or part of such financial
responsibility for the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as trustee.

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term Grantor means the owner or operator who enters into this Agreement and
any successors or assigns of the Grantor.

(b) The term Trustee means the Trustee who enters into this Agreement and any
successor Trustee.

Section 2. Identification of Facilities. This Agreement pertains to the facilities
identified on attached Schedule A [on Schedule A, for each facility list the identification
number, name, and address of the facility(ies) and the amount of liability coverage, or
portions thereof, if more than one instrument affords combined coverage as demonstrated
by this Agreement].

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a
standby trust fund, hereafter the "Fund," for the benefit of any and all third parties injured
or damaged by [sudden and/or nonsudden] accidental occurrences arising from operation
of the facility(ies) covered by this guarantee, in the amounts of [insert
dollar amount of the fund] per occurrence and [insert dollar amount of the
fund] annual aggregate for sudden accidental occurrences and [insert
dollar amount of the fund] per occurrence and [insert dollar amount of the
fund] annual aggregate for nonsudden occurrences, except that the Fund is not
established for the benefit of third parties for the following:

(a) Bodily injury or property damage for which [insert Grantor] is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that [insert Grantor] would be obligated
to pay in the absence of the contract or agreement.

(b) Any obligation of [insert Grantor] under aworkers compensation, disability
benefits, or unemployment compensation law or any similar law.

(c) Bodily injury to:
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(1) an employee or [insert Grantor] arising from, and in the course of, employment
by [insert Grantor]; or
(2) the spouse, child, parent, brother, or sister of that employee as a consequence of,

or arising from, and in the course of employment by [insert Grantor].

This exclusion applies:

(A) whether [insert Grantor] may be liable as an employer or in any other capacity; and
(B) to any obligation to share damages with or repay another person who must pay
damages because of the injury to persons identified in paragraphs (1) and (2). (d) Bodily
injury or property damage arising out of the ownership, maintenance, use, or entrustment
to others of any aircraft, motor vehicle, or watercraft. (€) Property damage to:

(1) any property owned, rented, or occupied by [insert Grantor];

(2) premises that are sold, given away, or abandoned by [insert Grantor] if the
property damage arises out of any part of those premises,

(3) property loaned [insert Grantor];

(4) personal property in the care, custody, or control of [insert Grantor]; or

(5) that particular part of real property on which [insert Grantor] or any contractors
or subcontractors working directly or indirectly on behalf of [insert Grantor] are
performing operations, if the property damage arises out of these operations.

In the event of combination with another mechanism for liability coverage, the fund
shall be considered [insert "primary" or "excess'] coverage.

The Fund is established initially as consisting of the proceeds of the letter of credit
deposited into the Fund. Such proceeds and any other property subsequently transferred
to the Trustee isreferred to as the Fund, together with all earnings and profits thereon,
less any payments or distributions made by the Trustee pursuant to this Agreement. The
Fund shall be held by the Trustee, IN TRUST, as hereinafter provided. The Trustee shall
not be responsible nor shall it undertake any responsibility for the amount or adequacy of,
nor any duty to collect from the Grantor, any payments necessary to discharge any
liabilities of the Grantor established by the Agency.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall satisfy a
third-party liability claim by drawing on the letter of credit described in Schedule B and
by making payments from the Fund only upon receipt of one of the following documents:

(a) Certification from the Grantor and the third-party claimant(s) that the liability
claim should be paid. The certification must be worded as follows, except that
instructions in brackets are to be replaced with the relevant information and the brackets
deleted: The Trustee shall satisfy athird-party liability claim by drawing on the | etter of
credit described in Schedule B and by making payments from the Fund only upon receipt
of one of the following documents:

CERTIFICATION OF VALID CLAIM
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The undersigned, as parties [insert Grantor] and [insert name and address of third
party claimant(s)], hereby certify that the claim of bodily injury and/or property damage
caused by a [sudden or nonsudden] accidental occurrence arising from operating
[Grantor's] hazardous waste treatment, storage, or disposal facility should be paid in the
amount of $[ 1.

[Signature] Grantor

[Signature(s)] Claimant(s)

(b) A valid final court order establishing a judgment against the Grantor for bodily
injury or property damage caused by sudden or nonsudden accidental occurrences arising
from the operation of the Grantor's facility or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund
shall consist of the proceeds from the | etter of credit drawn upon by the Trusteein
accordance with the requirements of Minnesota Rules, part 7045.0524, subpart 11, and
Section 4 of this Agreement.

Section 6. Trustee Management. The Trustee shall invest and reinvest the principal
and income, in accordance with general investment policies and quidelines which the
Grantor may communicate in writing to the Trustee from time to time, subject, however,
to the provisions of this Section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge the trustee's duties with respect to the
trust fund solely in the interest of the beneficiary and with the care, skill, prudence, and
diligence under the circumstances then prevailing which persons of prudence, actingin a
like capacity and familiar with such matters, would use in the conduct of an enterprise of
alike character and with like aims; except that:

() securities or other obligations of the Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined in the Investment Company Act of 1940, as
amended, United States Code, title 15, section 80a-2(a), shall not be acquired or held,
unless they are securities or other obligations of the Federal or State government;

(b) the Trustee is authorized to invest the Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of the Federal or a State government; and

(c) the Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its
discretion:

(a) to transfer from time to time any or all of the assets of the Fund to any common,
commingled, or collective trust fund created by the trustee in which the Fund is eligible
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to participate, subject to all of the provisions thereof, to be commingled with the assets of
other trusts participating therein; and

(b) to purchase sharesin any investment company registered under the Investment
Company Act of 1940, United States Code, title 15, section 80a-1 et seq., including one
which may be created, managed, underwritten, or to which investment advice is rendered
or the shares of which are sold by the Trustee. The Trustee may vote such sharesin its
discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and
discretions conferred upon the Trustee by the other provisions of the Agreement or by
law, the Trustee is expressly authorized and empowered:

(a) to sell, exchange, convey, transfer, or otherwise dispose of any property held by it,
by public or private sale. No person dealing with the Trustee shall be bound to see to the
application of the purchase money or to inquire into the validity or expediency of any
such sale or other disposition;

(b) to make, execute, acknowledge, and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to
carry out the powers herein granted;

(c) to register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securitiesin aqualified central depositary even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such depositary
with other securities deposited therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Government, or any agency or
instrumentality thereof, with a Federal Reserve Bank, but the books and records of the
Trustee shall at al times show that al such securities are part of the Fund;

(d) to deposit any cash in the Fund in interest-bearing accounts maintained or savings
certificates issued by the Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent insured by an agency of the
Federal or State government; and

(e) to compromise or otherwise adjust all claimsin favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied
against or in respect of the Fund and all brokerage commissions incurred by the Fund
shall be paid from the Fund. All other expenses incurred by the Trustee in connection
with the administration of this Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor,
and all other proper charges and disbursements to the Trustee shall be paid from the Fund.
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Section 10. Advice of Counsel. The Trustee may from time to time consult with
counsel, who may be counsdl to the Grantor, with respect to any guestion arising asto the
construction of this Agreement or any action to be taken hereunder. The Trustee shall be
fully protected, to the extent permitted by law, in acting upon the advice of counsel.

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 12. Successor Trustee. The Trustee may reside or the Grantor may replace the
Trustee, but such resignation or replacement shall not be effective until the Grantor has
appointed a successor trustee and this successor accepts the appointment. The successor
trustee shall have the same powers and duties as those conferred upon the Trustee
hereunder. Upon the successor trustee's acceptance of the appointment; the Trustee shall
assign, transfer, and pay over to the successor trustee the funds and properties then
constituting the Fund. If for any reason the Grantor cannot or does not act in the event of
the resignation of the Trustee, the Trustee may apply to a court of competent jurisdiction
for the appointment of a successor trustee or for instructions. The successor trustee shall
specify the date on which it assumes administration of the trust in awriting sent to the
Grantor, the Agency Commissioner and the present Trustee by certified mail ten days
before such change becomes effective. Any expenses incurred by the Trustee as a result
of any of the acts contemplated by this Section shall be paid as provided in Section 9.

Section 13. Instructions to the Trustee. All orders, requests, certifications of valid
claims, and instructions to the Trustee shall be in writing, signed by such persons as are
designated in the attached Exhibit A or such other designees as the Grantor may
designate by amendments to Exhibit A. The Trustee shall be fully protected in acting
without inguiry in accordance with the Grantor's orders, requests, and instructions. The
Trustee shall have the right to assume, in the absence of written notice to the contrary,
that no event constituting a change or a termination of the authority of any person to act
on behalf of the Grantor or the Agency Commissioner hereunder has occurred. The
Trustee shall have no duty to act in the absence of such orders, requests, and instructions
from the Grantor and/or the Agency, except as provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the Agency
Commissioner, or by the Trustee and the Agency Commissioner if the Grantor ceases to
exist.

Section 15. Irrevocability and Termination. Subject to the right of the partiesto amend
this Agreement as provided in Section 14, this Trust shall be irrevocable and shall
continue until terminated at the written agreement of the Grantor, the Trustee, and the
Agency Commissioner, or by the Trustee and the Agency Commissioner, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final trust
administration expenses, shall be paid to the Grantor.
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The Agency Commissioner will agree to termination of the Trust when the owner or
operator substitutes alternative financia assurance as specified in this section.
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Section 16. Immunity and Indemnification. The Trustee shall not incur persona
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor and the
Agency Commissioner issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from and
against any personal liability to which the Trustee may be subjected by reason of any act
or conduct inits official capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such defense.

QuOowoo~NOoOUlh~Ww

=

11 Section 17. Choice of Law. This Agreement shall be administered, construed, and
12  enforced in accordance with the laws of the State of Minnesota.

13 Section 18. Interpretation. As used in this Agreement, words in the sinqular include
14  theplura and wordsin the plural include the singular. The descriptive headings for each
15  Section of this Agreement shall not affect the interpretation of the legal efficacy of this

16  Agreement.

17 In Witness Whereof, the parties have caused this Agreement to be executed by their
18  respective officers duly authorized and their corporate seals to be hereunto affixed and
19 attested as of the date first above written. The parties below certify that the wording of
20 this Agreement isidentical to the wording specified in Minnesota Rules, part 7045.0524,
21  subpart 13, as such rule was constituted on the date first above written.

22 [Signature of Grantor]
23 [Title]

24 Attest:

25 [Title]

26 [Sedl]

27 [Signature of Trustee]
28 Attest:

29 [Title]

30 [Seal]

31
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B. Thefollowing is an example of the certification of acknowledgment which must
accompany the trust agreement for a standby trust fund as specified in parts 7045.0518,
subpart 8, or 7045.0620, subpart 7.

State of

County of

On this[date], before me personally came [owner or operator] to me known, who,
being by me duly sworn, did depose and say that she/he resides at [address], that she/he is
[title] of [corporation], the corporation described in and which executed the above
instrument; that she/he knows the seal of said corporation; that the seal affixed to such
instrument is such corporate seal; that it was so affixed by order of the Board of Directors
of said corporation, and that she/he signed her/his name thereto by like order.

[Signature of Notary Public]

[In subpart 13, the MPCA is adopting optional federal language regarding the
wording of a trust agreement to meet liability requirements. The MPCA is dightly
modifying a set of four related parenthetical phrases in Section 3 to reduce the
potential for confusion. Similar clarifying changes were made to subparts 11 and 12
above. Theexisting federal language callsfor afund of “[up to ($1, 2, 3 or 6) million]”
(towards various liability coverages). To a reasonable person, the phrase “[up to...]”
IS a counter-intuitive way to address liability which normally sets minimum amounts
of required coverage (often “at least” some millions of dollars). Without
under standing the larger context of the wording of this document, the phrase “ up to”
seems to set no minimum required amount of coverage. Thisis not the case and the
EPA has explained to MPCA staff that it intends this language to apply in the larger
context that any of the allowed financial assurance instruments may be used in
combination to provide the minimum cover age required by federal 40 CFR 264.147()),
also found in Minnesota Rules part 7045.0518. By using the phrase “up to,” the EPA
intendsthe trust fund to make up any shortage between the other financial assurance
instruments and the required coverage. The MPCA does not believe that existing
federal Section 3 language makes this context clear. The federal language fails to
acknowledge the minimum amount of coverage required by part 7045.0518. The
MPCA believesthat replacing the federal “[up to ...]” phrasewith the phrase “[insert
dollar amount of the fund]” clarifies the intent of the federal language and removes
potential confusion. The language of this subpart, except the change discussed above,
is adopted from optional RCRA Amendment 113: “Consolidated Liability
Requirements’ = 40 CFR 264.151(n). Further information can be found in 53 FR
33938-33960, September 1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57
FR 42832-42844, September 16, 1992.]//

7045.0526 USE AND MANAGEMENT OF CONTAINERS.

Subpart 1. Scope. This part applies to owners and operators of all hazardous waste
facilities that store containers of hazardous waste, except as part 7045.0450 provides
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otherwise. Under parts part 7045.0127 and 7645.0135-subpart-4-Hem-C Code of Federal
Regulations, title 40, section 261.33(c), as incorporated in part 7045.0135, if a hazardous

waste is emptied from a container, the residue remaining in the container is not
considered a hazardous waste if the container is empty, as defined in part 7045.0127. In
that event, management of the container is exempt from the requirements of this part.
[In subpart 1, the MPCA replaces a citation to repealed MN Rules with a citation to
the equivalent federal rulesasincor porated by reference.]//
[For text of subps2to 5, see M.R]

Subp. 6. Containment. Requirements for containment systems are as described in

items A to E.

[For text of items A and B, see M.R]

C. Spilled or leaked waste and accumul ated precipitation must be removed from
the sump or collection areain astimely a manner asis necessary to prevent overflow of
the collection system. If the collected material is a hazardous waste as defined in parts
7045.0102 to 7045.0143 7045.0155, it must be managed as a hazardous waste acecording
to-al-apphicablerequirements-of in accordance with parts 7045.0205 to 7045.1030. If the
collected material is discharged through a point source to waters of the United States, it is
subject to the requirements of section 402 of the federal Clean Water PeHution-Centrol
Act Armendmentsof- 1972, United States Code, title 33, section 1342, as amended.

[In item C, the MPCA corrects a citation to a range of rules that changed as parts

were added. The MPCA also makes minor changes to smplify existing language.

Finally, the MPCA updates an outdated reference to the federal Water Pollution

Control Act, section 1342 that was super seded by the Clean Water Act, section 402.]//
[For text of item D, see M.R]

E. Storage areas that store containers holding wastes F020, FO21, F022, F023,
F026, FO27, and FO28 from part 7045.0135, subpart 2 1a, item B, that do not contain free
liquids must have a containment system defined by item A.

[In item E, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

Subp. 7. Special requirementsfor ignitable or reactive waste. Containers holding
ignitable or reactive waste must be located at least 15 meters (50 feet) from the facility's
property line when physically possible based on the dimensions of the property. When it
is not physically possible to place containers at |east 50 feet from the property line, based
on the dimensions of the property, the ignitable or reactive waste must be placed at |east
as far as the specified minimum distance from property line found in Fable-Number
#9.503-F-6f the Minnesota Uniterm State Fire Code asthcorperated-by-referencethpart
75103510, chapter 7510. Nothing in this subpart shall relieve the facility owner or
operator from the obligation to comply with any local, state, or federal law governing
storage of these wastes.

[In subpart 7, the MPCA corrects a reference to a previoudy amended State Fire
Codel]/l

[ For text of subps 8 and 9, see M.R]
Subp. 10. Air emission standards. The owner or operator must manage all hazardous
waste placed in a container in accordance with parts 7045.0540, 7045.0547, and
7045.0548.
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[In subpart 10, the MPCA adopts language referencing the air emission standards
that are being applied to containers at facilities as a result of this rulemaking. The
reference is from required RCRA Amendment 154, 154-1.15: “ Consolidated Organic
Air Emission Standards for Tanks, Surface Impoundments, and Containers,” = 40
CFR 264.179. Further information can be found in 59 FR 62896-62953, December 6,
1994; asamended by 61 FR 59932-59997, November 25, 1996.]//

7045.0528 TANK SYSTEMS.

Subpart 1. Scope. This part applies to owners and operators of facilities that use tank
systems, including tank systems, sumps, and other such collection devices or systems
used in conjunction with drip pads, as defined in part 7045.0020 and regulated under part
7045.0541, to treat or store hazardous waste, except as part 7045.0450, and items A and
B provide otherwise.

A. Tank systems that are used to store or treat hazardous waste that contains no
freeliquids and are situated inside a building with an impermeable floor are exempted
from the requirements in subpart 4. To demonstrate the absence or presence of free
liquidsin the stored or treated waste, EPA the following test must be used: Method 9095
(Paint Filter Liquids Test) as described in "Test Methods for Evaluating Solid Wastes
Waste, Physical/Chemical Methods,” {EPA publication Ne: SW-846 }must-be-used,
incorporated in part 7045.0065, item D.

[In item A, the MPCA corrects the name of the EPA test method for verifying the
presence of liquids in order to correspond to the federal counterpart at 40 CFR
264.190(a). The changeis based on required RCRA Amendment 126: “ Testing and
Monitoring Activities.” Further information can be found in 58 FR 46040-46051,
August 31, 1993; as amended at 59 FR 47980-47982, September 19, 1994. The MPCA
also provides language to clarify whereto find the prescribed test method, which has
changed as a result of these amendments.]//
[For text of item B, see M.R]
[For text of subps2t0 9, see M.R]

Subp. 10. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
waste must not be placed in atank unless:

[For text of items A and B, see M.R/]

C. thetank is used solely for emergencies.

The owner or operator of afacility that treats or stores ignitable or reactive wastein a
tank shall comply with the requirements for the maintenance of protective distances
between the waste management area and any public ways, streets, alleys, or an adjoining
property line that can be built upon, as required in the buffer zone requirements for tanks
contained in article79-of the Minnesota Uniferm State Fire Code, astrcorperated-by
reference-th-part 7510-3510 chapter 7510. Asrequired by part 7045.0458, the waste
analysis plan must include analyses needed to comply with these special requirements for
ignitable or reactive waste. Additional requirements for ignitable and reactive wastes are
contained in part 7045.0456, subpart 1. Part 7045.0456, subpart 3 also requires waste
analysis, trial tests, or other documentation to ensure compliance with part 7045.0456,
subpart 2. Asrequired by part 7045.0478, the owner or operator shall place the results of
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each waste analysis and trial test, and any documented information, in the operating
record of the facility.
[In item C, the MPCA corrects a reference to a previoudy amended State Fire
Codel]/l

[For text of subp 11, see M.R]

Subp. 12. Air emission standards. The owner or operator of afacility must manage

all hazardous waste placed in atank in accordance with parts 7045.0540, 7045.0547, and
7045.0548.
[In subpart 12, the MPCA adopts language from required RCRA Amendment 154.5,
154-1.16: “Consolidated Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers’ = 40 CFR 264.200. Further information can be
found in 59 FR 62896-62953, December 6, 1994; as amended by 61 FR 59932-59997,
November 25, 1996.]//

7045.0532 SURFACE IMPOUNDMENTS.

[For text of subps 1 to 6, see M.R/]

Subp. 7. Closure and postclosur e care. The requirements of closure and postclosure
care are asfollows:

A. At closure, the owner or operator shall:

(1) remove or decontaminate all waste residues, contaminated containment
system components including liners, contaminated subsoils, and structures and equi pment
contaminated with waste and leachate, and manage them as hazardous waste unless they
are shown to not be hazardous aeeerdingte in accordance with parts 7045.0102 to
#045.0143 7045.0155; or
[In item A, the MPCA clarifies language and corrects a citation to a range of rules
that changed as partswere added.]//

[For text of subitem (2), see M.R/]
[For text of items B to E, see M.R]

Subp. 8. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
waste must not be placed in a surface impoundment, unless the waste and impoundment
satisfy al applicable requirements of parts#045-1300-t67045-1380 part 7045.1390, and:
[In subpart 8, the MPCA provides the replacement citation for a repealed range of
rules being amended in thisrulemaking.]//

[For text of items Ato C, see M.R/]

Subp. 9. Special requirementsfor incompatible wastes. Incompatible wastes, or

incompatible wastes and materials, must not be placed in the same surface impoundment
unless compliance with part 7045.0456, subpart 2 is maintained. For examples of
potentially incompatible wastes, or incompatible waste and materials, see part 7045.0543,
subpart 1, item C.
[In subpart 9, the MPCA provides a citation to a rule that incor porates an appendix
which lists examples of potentially incompatible wastes and materials. This citation
corresponds to parenthetical information provided in the federal counterpart to this
rulefound at 40 CFR 264.230. Thereferenceto part 7045.0543, subpart 1, item C is
to the rule being added in this rulemaking that incorporates appendices from the
federal regulations.]//
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39
40
41
42
43

Subp. 10. Special requirementsfor hazardous wastes F020, F021, F022, F023,
F026, FO27, and F028. The following requirements apply to the hazardous wastes
indicated:

A. Hazardous waste F020, F021, F022, F023, FO26, and FO27 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in a surface impoundment.

[In item A, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

B. Hazardous waste F028 and treatment residues and soils contaminated with
hazardous wastes F020, F021, F022, F023, F026, FO27, and FO28 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in surface impoundments unless the
owner or operator operates the surface impoundment in accordance with all applicable
requirements of this part and in accordance with a management plan that is approved by
the commissioner considering the following factors:

[In item B, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//
[For text of subitems (1) to (4), see M.R]

C. The commissioner shall impose additional design, operating, and monitoring
requirements if the commissioner finds that additional requirements are necessary for
surface impoundments used to treat, store, or dispose of hazardous waste FO28 and
treatment residues and soils contaminated with hazardous wastes F020, FO21, F022, F023,
F026, FO27, and FO28 listed under part 7045.0135, subpart 2 1a, item B, in order to
reduce the possibility of migration of these wastes to ground water, surface water, or air
so as to protect human health and the environment.

[In item C, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

Subp. 11. Air emission standards. The owner or operator must manage all hazardous

waste placed in a surface impoundment in accordance with parts 7045.0540 and
7045.0548.
[In subpart 11, the MPCA adopts language from required RCRA Amendment 154.6,
154-1.17: “Consolidated Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers,” = 40 CFR 264.232. Further information can be
found in 59 FR 62896-62953, December 6, 1994; as amended by 61 FR 59932-59997,
November 25, 1996.]//

7045.0534 WASTE PILES.
[ For text of subps 1to 6, see M.R]

Subp. 7. Closure and postclosur e care. Closure and postclosure requirements are as
follows:

A. At closure, the owner or operator shall remove or decontaminate all waste
residues, contaminated containment system components including liners, contaminated
subsoils, and structures and equipment contaminated with waste and leachate; and
manage them as hazardous waste unless they are shown to not be hazardous aceerdingto
in accordance with parts 7045.0102 to 7045:0343 7054.0150.
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[In item A, the MPCA corrects a citation to a range of rules that changed as parts
were added. The MPCA also revises language to read “in accordance with” to
improveclarity.]/

[For text of items Bto D, see M.R]

Subp. 8. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
waste must not be placed in awaste pile unless the waste and waste pile satisfy all
applicable requirements of parts7045-1300-t6-7045-1380 part 7045.1390, and:

[In subpart 8, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of items A and B, see M.R/]
[For text of subp 9, see M.R]

Subp. 10.Special requirementsfor hazardous wastes F020, F021, F022, F023,
F026, F027, and F028. The following requirements apply to the hazardous wastes
indicated:

A. Hazardous waste F020, FO21, F022, F023, F026, and FO27 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in a surface impoundment.

[In item A, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

B. Hazardous waste F028 and treatment residues and soils contaminated with
hazardous wastes F020, F021, F022, FO23, FO26, FO27, and F028 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in surface impoundments unless the
owner or operator operates the surface impoundment in accordance with all applicable
requirements of this part and in accordance with a management plan that is approved by
the commissioner considering the following factors:

[In item B, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

[For text of subitems (1) to (4), see M.R]

C. The commissioner shall impose additional design, operating, and monitoring
requirements if the commissioner finds that additional requirements are necessary for
surface impoundments used to treat, store, or dispose of hazardous waste FO28 and
treatment residues and soils contaminated with hazardous wastes F020, FO21, F022, F023,
F026, FO27, and FO28 listed under part 7045.0135, subpart 2 1a, item B, in order to
reduce the possibility of migration of these wastes to ground water, surface water, or air
S0 as to protect human health and the environment.

[In item C, the MPCA replaces a citation to a repealed subpart with the revised
citation.])//

7045.0536 LAND TREATMENT.

[For text of subps1to 8, see M.R]

Subp. 9. Ignitable or reactive waste. The owner or operator shall not apply ignitable
or reactive waste to the treatment zone unless the waste and the treatment zone meet all
applicable requirements of parts7045.1300-t6-7045.1380 part 7045.1390, and:

[In subpart 9, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of items A and B, see M.R.]
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[For text of subp 10, see M.R]

Subp. 11.Special requirementsfor hazardous wastes F020, F021, F022, F023,
F026, F027, and F028. The following requirements apply to the hazardous wastes
indicated:

A. Hazardous wastes F020, F021, F022, FO23, F026, and FO27 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in aland treatment unit.

[In item A, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

B. Hazardous waste F028 and treatment residues and soils contaminated with
hazardous wastes F020, F021, F022, FO23, FO26, FO27, and F028 listed under part
7045.0135, subpart 2 1a, item B, must not be managed at land treatment units unless the
owner or operator operates the land treatment unit in accordance with all applicable
requirements of this part and in accordance with a management plan that is approved by
the commissioner considering the following factors:

[In item B, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

[For text of subitems (1) to (4), see M.R]

C. The commissioner shall impose additional design, operating, and monitoring
requirements if the commissioner finds that the additional requirements are necessary for
land treatment facilities used to treat or dispose of hazardous waste FO28 and treatment
residues and soils contaminated with hazardous wastes F020, F021, F022, F023, FO26,
F027, and FO28 listed under part 7045.0135, subpart 2 1a, item B, in order to reduce the
possibility of migration of these wastes to ground water, surface water, or air so asto
protect human health and the environment.

[In item C, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

7045.0538 LANDFILLS.

[For text of subps 1to 6, see M.R]
Subp. 7. Closure and postclosur e care. Closure and postclosure care requirements
are asfollows:

[For text of item A, see M.R]

B. After final closure, the owner or operator shall comply with al postclosure
requirements contained in parts 7045.0488 to 7045.0494 including maintenance and
monitoring throughout the postclosure care period specified in the permit under part
7045.0488. The owner or operator shall:

[For text of subitems (1) to (3), see M.R]

(4) maintain and monitor the leak detection system in accordance with subparts
3, item C, subitems (3), unit (d), and (4); and 5, item C, and comply with al other
applicable leak detection system requirements of thispart parts 7045.0450 to 7045.0551
governing facility standards;
[In subitem (4), the MPCA iscorrecting an error in rule language that it adopted in a
prior rulemaking. The MPCA adopted federal language that used the words ‘this
part.” Both Staterulesand federal regulations usethe term ‘part,” however, each use
has a dightly different meaning. The MPCA correctsthisrule languageto clarify the
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intended meaning and to address an EPA comment regarding equivalence with the
federal rule]//
[For text of subitems (5) to (8), see M.R]
[For text of item C, see M.R]
Subp. 8. Special requirementsfor ignitable or reactive waste. Special requirements
for ignitable or reactive waste are as follows:

A. Except as provided in item B and subpart 12, ignitable or reactive waste must
not be placed in alandfill, unless the waste and landfill meet all applicable requirements
of parts7045:1300-t6-7045:1380 part 7045.1390, and the resulting waste, mixture, or
dissolution of material no longer meets the definition of ignitable or reactive waste under
part 7045.0131, subpart 2 or 5, and compliance with part 7045.0456, subpart 2 is
maintai ned.

[In item A, the MPCA provides the replacement citation for a repealed range of
rules]//

B. Except for prohibited wastes which remain subject to treatment standardsin
parts7045:1350-t6-7045:1360 Code of Federal Regulations, title 40, sections 268.40 to
268.42, as incorporated in part 7045.1390, ignitable wastes in containers may be
landfilled without meeting the requirements of item A, provided that the wastes are
disposed of in such away that they are protected from any material or conditions which
may cause them to ignite. At a minimum, ignitable wastes must be disposed of in
nonleaking containers which are carefully handled and placed so as to avoid heat, sparks,
rupture, or any other condition that might cause ignition of the wastes, must be covered
daily with soil or other noncombustible material to minimize the potential for ignition of
the wastes; and must not be disposed of in cells that contain or will contain other wastes
which may generate heat sufficient to cause ignition of the waste.

[In item B, the MPCA replaces citations to repealed State rules with citations to
equivalent federal rulesasincor porated by reference.]//
[For text of subp 9, see M.R]
Subp. 10.Special requirementsfor liquid waste. Specia requirements for liquid
waste are as follows:

A. The placement in any landfill of bulk or noncontainerized liquid hazardous

waste or waste containing free liquids, whether or not abserbents sorbents have been
added, is prohibited.
[In item A, the MPCA adds the phrase “in any landfill” to make the context clear.
The MPCA also adopts federal language regarding the use of sorbents in landfills
from required RCRA Amendment 118: “Liquids in Landfills II,” = 40 CFR
264.314(a). Further information can be found in 57 FR 54452-54461, November 18,
1992. This changes the term “absorbents’ to the more broadly applicable term
“sorbents,” which includes materials that both absorb and adsorb waste. Sorbent is
also used in thefederal counterpart, 40 CFR 264.314(a).]//

B. Containers holding free liquids must not be placed in alandfill unless:

(2) all free-standing liquid has been removed by decanting, or other methods;
has been mixed with abserbent sorbent or solidified so that freestanding liquid is no
longer observed; or has been otherwise eliminated;

[In subitem (1), the MPCA adopts federal language from required RCRA
Amendment 118: “Liquids in Landfills II,” = 40 CFR 264.314(b). Further
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information can be found in 57 FR 54452-54461, November 18, 1992. This changes
the term “absorbent” to the more broadly applicable term “ sorbent,” which includes
materials that both absorb and adsorb waste. Sorbent isthe term used in the federal
counterpart, 40 CFR 264.314(d)(2).]//

(2) the container is very small, such as an ampoule; or

(3) the container is alaboratory pack as defined in subpart 12 and is disposed of
in accordance with subpart 12.

C. To demonstrate the presenee-or absence or presence of freeliquidsin either a

containerized or a bulk waste, the following test must be demenstirated-usig-the Paint
Fiter- LiguidsTest; used: Method 9095 (Paint Filter Liquids Test) as described in " Test
Methods for Evaluating Solid Wastes Waste, Physical/Chemical Methods,” EPA
publication aumber SW-846, incorporated in part 7045.0065, item D.
[In item C, the MPCA rephrases existing language and makes corrections to
information regarding the name of the EPA test methods for determining the
presence of liquids. This amendment is based on required RCRA Amendment 126:
“Testing and Monitoring Activities’ = 40 CFR 265.314(c). Further information can
be found in 58 FR 46040-46051, August 31, 1993; asamended at 59 FR 47980-47982,
September 19, 1994.]//

D. Sorbents used to treat free liquids to be disposed of in landfills must be
nonbiodegradable. Nonbiodegradabl e sorbents are materials listed or described in
subitem (1) or materials that pass one of the tests in subitem (2).

(1) Nonbiodegradable sorbents:

(a) inorganic minerals, other inorganic materials, and elemental carbon (for
example, aluminosilicates, clays, smectites, Fuller's earth, bentonite, calcium bentonite,
montmorillonite, calcined montmorillonite, kaolinite, micas (illite), vermiculites, and
zeolites; calcium carbonate (organic free limestone); oxides/hydroxides, alumina, lime,
silica (sand), and diatomaceous earth; perlite (volcanic glass); expanded volcanic rock;
volcanic ash; cement kiln dust; fly ash; rice hull ash; and activated charcoal/activated

carbon);

(b) high molecular weight synthetic polymers (for example, polyethylene,
high density polyethylene (HDPE), polypropylene, polystyrene, polyurethane,
polyacrylate, polynorborene, polyisobutylene, ground synthetic rubber, cross-linked
alylstyrene, and tertiary butyl copolymers). This does not include polymers derived from
biological material or polymers specifically designed to be degradable; or

(c) mixtures of these nonbiodegradable materials.

(2) Tests for nonbiodegradabl e sorbents must use the following methods. The
methods and tests in this subitem are incorporated by reference, are not subject to
freguent change, and are available through the Minitex interlibrary loan system:

(a) the sorbent material is determined to be nonbiodegradable under ASTM
Method G21-70 (19844), Standard Practice for Determining Resistance of Synthetic
Polymer Materials to Fungi;

(b) the sorbent material is determined to be nonbiodegradable under ASTM
Method G22-76 (1984b), Standard Practice for Determining Resistance of Plastics to
Bacteria; or

(c) the sorbent material is determined to be nonbiodegradable under OECD
test 301B: CO, Evolution (Modified Sturm Test).
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[In item C, the MPCA rephrases existing language and makes corrections to
information regarding the name of the EPA test methods for determining the
presence of liquids. This amendment is based on required RCRA Amendment 126:
“Testing and Monitoring Activities’ = 40 CFR 265.314(c). Further information can
be found in 58 FR 46040-46051, August 31, 1993; asamended at 59 FR 47980-47982,
September 19, 1994.]//

[For text of subp 11, see M.R]

Subp. 12.Disposal of small containers of hazardous waste in over packed drums.
Small containers of hazardous waste in overpacked drums, or laboratory packs, may be
placed in alandfill if the requirements of items A to F are met:

A. Hazardous waste must be packaged in nonleaking inside containers. The inside

containers must be of adesign and constructed of a material that will not react
dangerously with, be decomposed by, or be ignited by the contained waste. Inside
containers must be tightly and securely sealed. The inside containers must be of the size
and type specified authorized in the United States Department of Transportation
hazardous materials regulations under Code of Federal Regulations, title 49, parts 173,
178, and 179, and 180, as amended, if those regulations specify a particular inside
container for the waste.
[In item A, the MPCA is amending the State rules on the advice of Minnesota's
Department of Transportation. The amendments revise language to conform with
amended U.S. Department of Transportation regulations. The language of thisitem is
dightly different than the federal counterpart found at 40 CFR 264.316(a), but the
MPCA believesit isthe more accurate and current reference to the applicable United
States Department of Transportation requirements.]//

B. Theinside containers must be overpacked in an-epen aremovable head metal

shipping container as specified in the United States Department of Transportation
regulations under Code of Federal Regulations, title 49, section 173.12 and parts 178 and,
179, and 180, as amended;-of-ne-merethan-415-Hter-(110-gallon)-capacity-and. The inside
containers must be surrounded by, at a minimum, a sufficient quantity of abserbent
chemically compatible sorbent material, determined to be nonbiodegradable in
accordance with subpart 10, item D, to completely absorb sorb all of the liquid contents
of the inside containers. The gross weight of the complete package must not exceed 205
kilograms (452 pounds). The metal outer container must be full after packing it has been
packed with inside containers and abserbent sorbent materials.
[In item B, the MPCA is amending existing language to address changes to the
corresponding federal EPA regulations regarding over packing of containers and also
to address changes made to the federal Department of Transportation regulations.
The MPCA is adopting language from required RCRA Amendment 118.4: “Liquids
in Landfills 11,” = 40 CFR 264.316(b). Further information can be found in 57 FR
54452-54461, November 18, 1992. The MPCA also revisesthe ruleto reflect revisions
in the cited U.S. Department of Transportation regulations regarding the size limits of
the container. Finally, the MPCA provides a corrected citation to a range of
regulationsthat have been amended by the U.S. Department of Transportation.]//

C. The abserbent sorbent material used must not be capable of reacting
dangerously with, being decomposed by, or being ignited by the contents of the inside
containers, in accordance with part 7045.0456, subpart 2.
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[In item C, the MPCA changes the term absorbent to the more broadly applicable
term sorbent, following federal language from required RCRA Amendment 118:
“Liquidsin Landfills11,” =40 CFR 264.316(c). Further information can be found in
57 FR 54452-54461, November 18, 1992.]//

[For text of items D and E, see M.R]

F. The disposal isin compliance with parts7045-1300-t67045-1380 part 7045.1390.
Persons who incinerate lab packs aceerdingto-part 7045-1360 in accordance with Code
of Federal Regulations, title 40, section 268.42, as incorporated in part 7045.1390, may
use fiber drumsin place of metal outer containers. The fiber drums must meet United
States Department of Transportation specificationsin Code of Federal Regulations, title
49, section 173.12, as amended, and be overpacked accerding-te-thereguirementsin
accordance with item B.

[Initem F, the MPCA provides the replacement citation for a repealed range of rules
and adds citations to equivalent federal rules as incorporated by reference. The
MPCA also makes dight modificationsto existing language to improve clarity.]//

Subp. 13.Special requirementsfor hazardous wastes F020, F021, F022, F023,
F026, F027, and F028. The following requirements apply to the hazardous wastes
indicated:

A. Hazardous wastes F020, F021, F022, F023, F026, and FO27 listed under part
7045.0135, subpart 2 1a, item B, must not be placed in alandfill.

[In item A, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

B. Hazardous waste FO28 and treatment residues and soils contaminated with
hazardous wastes F020, F021, F022, FO23, FO26, FO27, and F028 listed under part
7045.0135, subpart 2 1a, item B, must not be managed at |andfills unless the owner or
operator operates the landfill in accordance with all applicable requirements of this part
and in accordance with a management plan that is approved by the commissioner
considering the following factors:

[In item B, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

[For text of subitems (1) to (4), see M.R]

C. The commissioner shall impose additional design, operating, and monitoring
requirements if the commissioner finds that the additional requirements are necessary for
landfills used to dispose of hazardous waste FO28 and treatment residues and soil
contaminated with hazardous wastes FO20, F021, F022, F023, F026, FO27, and FO28
listed under part 7045.0135, subpart 2 1a, item B, in order to reduce the possibility of
migration of these wastes to ground water, surface water, or air so as to protect human
health and the environment.

[In item C, the MPCA replaces a citation to a repealed subpart with the revised
citation.])//

7045.0539 MISCELLANEOUSUNITS.

[For text of subpart 1, see M.R\]
Subp. 2. Environmental performance standards. A miscellaneous unit must be
located, designed, constructed, operated, maintained, and closed in a manner that will
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ensure protection of human health and the environment. Permits for miscellaneous units
are to contain the terms and provisions necessary to protect human health and the
environment, including, but not limited to, as appropriate, design and operating
requirements, detection and monitoring requirements, and requirements for responses to
releases of hazardous waste or hazardous constituents from the unit. Permit terms and
provisions shall include those requirements of parts 7023:9000-t67023.9050; 7045.0526
to 7045.0542, 7045.0547, and 7045.0548, and chapter 7001 that are appropriate for the
miscellaneous unit being permitted. Protection of human health and the environment
includes, but is not limited to:
[In subpart 2, the MPCA deletes a citation to chapter 7023 that was repealed in a
previous rulemaking. The MPCA also adopts cross references to the air emission
standards that apply to miscellaneous units. These references were added through
amendments to the federal regulations found at required RCRA Amendment 154-
1.18: “Consolidated Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers,” = 40 CFR 264.601. Further information can be
found in 59 FR 62896-62953, December 6, 1994.]//

[For text of items Ato C, see M.R]

[For text of subps 3 and 4, see M.R/]

7045.0540 AIR EMISSION STANDARDS FOR TANKS, SURFACE
IMPOUNDMENTS, AND CONTAINERS.

Subpart 1. Incorporation of federal regulations. The owners and operators of
facilities that treat, store, or dispose of hazardous waste in tanks, surface impoundments,
or containers must comply with Code of Federal Regulations, title 40, part 264, subpart
CC, air emission standards for tanks, surface impoundments, and containers, sections
264.1080 to 264.1090, as amended, which are incorporated by reference subject to the
exceptions in subpart 2.

[The MPCA is creating a new rule part to include new requirements addressing air
emission standards that will apply to tanks, surface impoundments and containers.
The State rules previoudy provided air emission standards only for process vents
(part 7045.0547) and equipment leaks (part 7045.0548). The new standards,
referenced in subpart 1, are based on federal regulations found in required RCRA
Amendment 154, 154-1, 154-2, 154-3, 154-4, 154-5, 154-6: “ Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers,” = 40 CFR
264.1080-1091. Further information can befound in 59 FR 62896-62953, December 6,
1994; as amended by 60 FR 26828-26829, May 19, 1995; 60 FR 50426-50430,
September 29, 1995; 60 FR 56952-56954, November 13, 1995; 61 FR 4903-4916,
February 9, 1996; 61 FR 28508-28511, June 5, 1996; and 61 FR 59932-59997,
November 25, 1996. By adopting the federal regulations by reference, the MPCA also
adopts language from required RCRA Amendment 163.11-18: “Organic Air
Emission Standardsfor Tanks, Surface Impoundments, and Containers; Clarification
and Technical Amendment” = 40 CFR 264.1080(b)(1); 264.1080(c); 264.1082(b);
264.1082(c)(2)(ix)(A-B);  264.1082(c)(3);  264.1082(c)(4)(ii); 264.1083(a)(2);
264.1083(b)(1); 264.1084(c)(2)(iii); 264.1084(c)(2)(iii)(B); 264.1084(c)(2)(iii)(B)(12);
264.1084(e)(4); 264.1084(F)(3)()(D)(4); 264.1084(f)(3)(iii); 264.1084(f)(4);
264.1084(j)(2)(iii); 264.1085(b)(2); 264.1085(d)(1)(iii); 264.1085(d)(2)(i)(B);
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264.1085(€)(2)(iii); 264.1086(c)(2); 264.1086(c)(4)(i); 264.1086(d)(2); 264.1086(d)(4)(i);
264.1086(g); 264.1087(c)(3)(ii); 264.1087(c)(7); 264.1089(a); 264.1089(b)(1)(ii)(B);
264.1089(f)(1); and 264.1089(j)(1-2). Further information about these amendments
can be found in 62 FR 64636-64671, December 8, 1997. Finally, in this subpart, the
MPCA adopts language from required RCRA Amendment 177. “Organic Air
Emisson Standards: Clarification and Technical Amendments” = 40 CFR
264.1080(b)(5); 264.1083(a)(1)(i-ii); 264.1083(b)(1)(i-ii); 264.1084(h)(3)(i-ii). Further
information about these amendments can be found in 64 FR 3382, January 21,
1999.1//
Subp. 2. Additions, modifications, or_exceptionsto incor porated regulations.
A. The agency does not incorporate the following Code of Federal Regulations,
title 40, part 264, subpart CC provisions, as amended:
(1) Code of Federal Regulations, title 40, section 264.1080(d) to (g), governing
specific exclusions; and
(2) Code of Federal Regulations, title 40, section 264.1082(c)(4)(ii), governing
authority that EPA cannot delegate to states.
[Initem A, the MPCA clarifiesthat it does not incor por ate specific federal exclusions
that do not apply in Minnesota. The exceptions to the adoption by reference are: (1)
The MPCA does not adopt the exclusions for peroxide manufacturers or site specific
exclusions for dtes that are located in states other than Minnesota; and (2) The
MPCA does not have the authority to grant variances to specific land disposal
treatment standards.]//
B. Part 7045.0090, adoption and incorporation by reference, also applies.
[Initem B, the MPCA clarifies that the conditions established in part 7045.0090 also
apply to thisincor poration by reference.]//

7045.0542 THERMAL TREATMENT.

[For text of subps 1 to 3, see M.R]

Subp. 4. Performance standards. A thermal treatment facility thermally treating
hazardous waste must be designed, constructed, and maintained so that, when operated in
accordance with operating requirements specified under subpart 6 it will comply with all
federal and state air quality rules and regulations and will meet the performance standards
of items A to E, whichever are applicable:

[For text of items Ato D, see M.R]

E. A thermal treatment facility thermally treating hazardous wastes FO20, FO21,
F022, F023, F026, and FO27 listed under part 7045.0135, subpart 2 1a, item B, must
achieve a destruction and removal efficiency ("DRE") of 99.9999 percent for each
principal organic hazardous constituent designated in its permit. This performance must
be demonstrated on principal organic hazardous constituents that are more difficult to
incinerate than tetra-, penta-, and hexachlorodibenzo-p-dioxins and dibenzofurans. DRE
is determined for each principal organic hazardous constituent from the equation in item
A. In addition, the owner or operator of the thermal treatment facility must notify the
commissioner of the intent to burn waste F020, F021, F022, FO23, FO26, or FO27.
[In item E, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//
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[ For text of subps 5109, see M.R]

7045.0543 APPENDICES TO FACILITY STANDARDS.
[The MPCA addsa new part 7045.0543.]//

Subpart 1. Incorporation of federal regulations. The following appendices found in

Code of Federal Regulations, title 40, part 264, as amended, are incorporated by
reference:
[In subpart 1, items A to E, the MPCA incorporates by reference the Appendices to
Facility Standardsthat are found in 40 CFR 265. By adopting the federal appendices
by reference as amended, the MPCA is adopting standards or tests that are
referenced ether in current rules or in rules that are being adopted or revised for
interim statusfacilitiesin thisrulemaking. By adopting these appendices by reference
as amended, the MPCA will ensure that the most current version of these standards
will be incorporated into the State rules. The MPCA’s discussion of the
reasonableness of incorporating federal regulations “as amended” is provided in
Section |V of this Statement. A detailed explanation is provided below for the federal
appendicesthat are being incorporated in thisrulemaking.]//

A. Appendix I, Recordkeeping Instructions,

[In item A, the MPCA incorporates 40 CFR 264, Appendix |, which contains
instructions on how hazardous waste records must be kept. These appendices were
adopted by EPA as part of required RCRA Amendment 131.2: “Recordkeeping
Instructions; Technical Amendment,” = 40 CFR 264 Appendix |, Tables 1 and 2.
Further information can befound in 59 FR 13891-13893, M ar ch 24, 1994.]//

B. Appendix 1V, Cochran's Approximation to the Behrens-Fisher Students' T-test;
[Initem B, the MPCA incorporates 40 CFR 264, Appendix |1V, the Behrens Fisher T-
test. The details of this test were formerly located in part 7045.0544 but are being
adopted by referencein thisrulemaking in order to accommodate future changes and
also to mor e conveniently locate information regarding the federal Appendicesin one
rule part. However, a reference to the T-test in part 7045.0544 is being retained to
accommodate existing cross references.]//

C. Appendix V, Examples of Potentially Incompatible Waste; and
[In item C, the MPCA incorporates 40 CFR 264, Appendix V, which is the list of
examples of potentially incompatible waste. Thislist is referenced in an amendment
to part 7045.0532 being added in this rulemaking. The MPCA bedlieves it is
reasonableto incorporatethislist of examples, by reference, in order to accommodate
futurerevisonsl]//

D. Appendix I1X, Ground Water Monitoring List.

[In item D, the MPCA incorporates 40 CFR 264, Appendix IX, the ground water
monitoring list. Thisadoption by reference of Appendix I X replacesthe list formerly
provided in part 7045.0143. The MPCA believes, for the reasons provided in the
discussion in part IV of this Statement, that incor porating the list by reference will
provide better future accuracy of thislist. Becausethelist in 7045.0143 is specifically
referred to in two placesin the existing rules (7001.0640 subpart 1, item D subitem (2)
and subpart 13, item E), the MPCA is not repealing that existing rule part, but is
instead deleting the existing list and providing a crossreferenceto therule (7045.0543,
item D (above) that incor poratesthe federal Appendix 1 X by reference.)//
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Subp. 2. Additions, modifications, or_exceptionsto incor porated regulations. Part
7045.0090, adoption and incorporation by reference, also applies.
[In subpart 2, the MPCA provides exceptions to itsincorporationsin subpart 1. The
MPCA also refers readers to part 7045.0090 governing general adoption and
incor poration by reference.]//

7045.0544 COCHRAN'SAPPROXIMATION TO THE BEHRENS-FISHER
STUDENTS T-TEST.

sgnmeanee Part 7045 0543 subpart 1, item B, mcorporates thlstest bv reference

Subp. 2. [Seerepeder.]

Subp. 3. [See repealer.]
[The MPCA amends this part by cross referencing to part 7045.0543, subp. 1, item B
where the MPCA has incorporated the Cochran’s Approximation from the federal
rules. The MPCA retains part 7045.0544 as a reference point for existing cross
references within therules. The MPCA believesit is reasonable to minimize changes
to crossreferences as much as possible by retaining thisexisting rule part.]//

7045.0550 CONTAINMENT BUILDINGS.

Subpart 1. I ncor por ation of federal regulations. The owners and operators of

facilities that store or treat hazardous waste in containment buildings must comply with
Code of Federal Regulations, title 40, part 264, subpart DD, Containment Buildings,
sections 264.1100 to 264.1110, as amended, which isincorporated by reference subject to
the exceptions in subpart 2.
[In subpart 1, of new part 7045.0550, the MPCA incor por ates by reference language
from required RCRA Amendment 109.17: “Land Disposal Restrictions for Newly
Listed Wastes and Hazardous Debris” = 40 CFR 264.1100-1102, Subpart DD.
Further information regarding this amendment can be found in 57 FR 37194-37282,
August 18, 1992.]//

Subp. 2. Additions, modifications, or exceptionsto incor porated regulations. Part
7045.0090, adoption and incorporation by reference, also applies.

[In subpart 2, the MPCA provides any exceptions to its incorporation by reference
and refers readers to the general part governing adoption and incorporation by
reference.]//

7045.0552 FACILITIESGOVERNED BY INTERIM STATUS.

Subpart 1. General requirements. Parts 7045.0552 to 7045:0642 7045.0651 establish
minimum standards for the management of hazardous waste during the period of interim
status and until certification of final closure or, if the facility is subject to postclosure
requirements, until postclosure responsibilities are fulfilled. Except as provided in Code
of Federal Regulations, title 40, section 265.1080(b), as incorporated in part 7045.0645,
the standards in parts 7045.0552 to 7045.0651, and the standards for the corrective action
management units in part 7045.0545, temporary unitsin part 7045.0546, and staging piles
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in part 7045.0547, apply to: (1) owners and operators of facilities that treat, store, or
dispose of hazardous waste who have fully complied with the requirements for interim
status under chapter 7001 and section 3005(e) of the federal Resource Conservation and
Recovery Act (RCRA) until either a permit isissued under chapter 7001 and section 3005
of RCRA or until applicable interim status closure and postclosure responsibilities are
fulfilled and (2) those owners and operators of facilities in existence on November 19,
1980, who have failed to provide timely notification as required by section 3010(a) of
RCRA or failed to file Part A of the permit application in chapter 7001. These standards,
and those in parts 7045.0545 to 7045.0547, apply to owners and operators of existing
facilities who have fully complied with the requirements for state or federal interim status
until apermit isissued or until applicable interim status closure and postclosure
responsibilities are fulfilled, and those who have failed to achieve state or federal interim
status.

[In two places in subpart 1, the MPCA corrects citations to a range of rules that
changed as partswere added. The MPCA also adoptslanguage from required RCRA
Amendment 154-1.22: “Consolidated Organic Air Emission Standards for Tanks,
Surface Impoundments, and Containers’ = 40 CFR 265.1(b). Further information
regar ding thisamendment can be found in 59 FR 62896-62953, December 6, 1994.]//

Parts 7045.0552 to 7045.0642 7045.0651 apply to the owners and operators of all
facilities that treat, store, or dispose of hazardous waste referred to in parts7045.1300-to
#045:1380 part 7045.1390, land disposal restrictions, and those restrictions are
considered material conditions or requirements of parts 7045.0552 to 7045.0642
7045.0651, interim status standards.

[In this paragraph of subpart 1, the MPCA corrects citations to two ranges of rules
that changed as parts were added. The MPCA also provides the correct citation,
7045.1390, for arepealed range of rules.]//

Subp. 1la. Applicability for ownersand operators of facilities not regulated as
hazar dous waste facilities by federal regulation. Owners and operators of hazardous
waste facilities that are not federally regulated as hazardous waste facilities that are, for
example, regulated as facilities by state rule only, are subject to the applicable
requirements of parts 7045.0552 to 70450642 7045.0651 on the effective date of any
rules that make the facility subject to regulation. The facility shall submit a Part B
application for a hazardous waste facility permit to the commissioner within one year of
the effective date of any rules that first make the facility subject to the requirement to
obtain a hazardous waste facility permit.

[In subpart 1a, the MPCA correctsa citation to a range of rulesthat changed as parts
wer e added.]//

[For text of subp 2, see M.R/]

Subp. 3. Exemptions. The requirements of parts 7045.0552 to 7045.0648 7045.0651
do not apply to the following specific waste management units, facilities, or activities,
although all other waste management activities of the owner or operator may be
regulated:

[In subpart 3, the MPCA corrects a citation to a range of rulesthat changed as parts
were added.]//

[ For text of item A, see M.R.]
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B. afacility managing recyclable hazardous wastes subject to regulation under part
7045.0125, 7045.0665, 7045.0675, or 7045.0685; however, this exemption does not
apply where part 7045.0125, 7045.0665, 7045.0675, or 7045.0685 makes the
requirements of parts 7045.0552 to 7045.:0648 7045.0651 applicable by cross-reference;
[In item B, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

[For text of items Cto E, see M.R]

F. an elementary neutralization unit, a pretreatment unit, or a wastewater treatment
unit, if the unit does not receive hazardous waste from generators other than the owner or
operator of the unit, provided that if the owner or operator is diluting hazardous ignitable
(D001) wastes (other than the D001 high TOC subcategory defined in Code of Federal
Regulations, title 40, section 268.40, Table of Treatment Standards for Hazardous Wastes,
asincorporated in part 7045.1390), or reactive (D003) waste, to remove the characteristic
before land disposal, the owner or operator must comply with part 7045.0562, subpart 2;

[For text of items G to I, see M.R/]

[In item F, the MPCA adds qualifying conditions to an existing exclusion for
elementary neutralization units, pretreatment units and wastewater treatment units.
The conditions only apply to units treating two specific waste characteristics
(ignitable and reactive) and reference existing requirements in part 7045.0562,
subpart 2 (which addresses required precautions) for managing these wastes. The
additional conditions correspond to requirements found in RCRA Amendment
137.13: “Universal Treatment Standards and Treatment Standards for Organic
Toxicity Characteristic Wastes and Newly Listed Wastes’ = 40 CFR 265.1(c)(10).
Further information regarding the need for and reasonableness of this amendment
can be found in 59 FR 47982-48110, September 19, 1994, as amended at 60 FR 242-
302, January 3, 1995. Although the language being added at this time is essentially
the same as the federal regulations (except for the substitution of cross references to
State rule parts and the removal of a reference to the definitions part of the rules),
this excluson remains more restrictive than the federal counterpart because the
existing language restricts this exemption to waste generated onsite. This is
reasonable asthe MPCA has consistently not allowed accepting waste from off-site at
unper mitted facilities. This is an existing difference and is not being changed as a
result of thisrulemaking.]/

J. (1) except as provided in subitem (2), treatment or containment activities during
immediate response to any of the following situations: a discharge of a hazardous waste,
an imminent and substantial threat of a discharge of a hazardous waste, or a discharge of
amaterial which, when discharged, becomes a hazardous waste;

(2) afacility otherwise regulated by parts 7045.0552 to #0645-0642 7045.0651
shall comply with all applicable requirements of parts 7045.0395, 7045.0397, 7045.0558,
and 7045.0566 to 7045.0576; or
[In subitem (2), the M PCA correctsa citation to arange of rulesthat changed as parts
were added.]//

(3) aperson who is covered by subitem (1) and who continues or initiates
hazardous waste treatment or containment activities after the immediate response is over
is subject to al applicable requirements of parts 7045.0552 to 70450642 7045.0651 and
the agency's permitting procedures for those activities,
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[In subitem (3), the MPCA correctsa citation to arange of rulesthat changed as parts
wer e added.]//

K. treatment of hazardous waste by the generator in the generator's accumulation
tanks or containers in accordance with part 7045.0292. If the treatment involves
evaporation of agqueous waste or polymerization of polyester or other chemical fixation
treatment processes in open containers, the generator is exempt from parts 7045.0552 to
7045.0642 7045.0651, but before beginning the treatment process must submit to the
commissioner the information required under part 7045.0539, subpart 2, items A to C,
that is relevant to the treatment activity and must be notified by the commissioner that the
treatment activity is approved. The commissioner shall approve the treatment activity if
the commissioner finds that the treatment activity will not endanger human health and the
environment; or
[In item K, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

[For text of item L, see M.R/]

Subp. 4. Restrictions. Hazardous wastes FO20, FO21, F022, F023, F026, F027, and
F028 listed under part 7045.0135, subpart 2 1a, item B, must not be managed at facilities
governed by interim status unless:

[In subpart 4, the MPCA replaces a citation to a repealed subpart with the revised
citation.]//

[For text of items Ato C, see M.R.]

7045.0556 GENERAL FACILITY STANDARDS.

[For text of subps1 and 2, see M.R]
Subp. 3. Required notices. Notices are required in the following situations:
[For text of items A and B, see M.R/]

C. Before transferring ownership or operation of afacility during its operating life,
or of adisposal facility during the postclosure care period, the owner or operator shall
notify the new owner or operator in writing of the requirements of parts 7045.0552 to
7045.0642 7045.0651. An owner's or operator's failure to notify the new owner or
operator of these requirements does not relieve the new owner or operator of the
obligation to comply with all applicable requirements.

[In item C, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

[For text of item D, see M.R]
Subp. 4. Security. Security measures include the following:
A. The owner or operator shall prevent the unknowing entry, and minimize the
possibility for the unauthorized entry, of persons or livestock onto the active portion of
the facility, unless:

[For text of subitem (1), see M.R/]
(2) disturbance of the waste or equipment, by the unknowing or unauthorized
entry of persons or livestock onto the active portion of afacility, will not cause a
violation of the requirements of parts 7045.0552 to 70450642 7045.0651.
[In subitem (2), the MPCA correctsa citation to arange of rulesthat changed as parts
were added.]//
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[For text of items B and C, see M.R/]
Subp. 5. General inspection requirements. General inspection requirements are
listed initems A to E.

[For text of items A and B, see M.R/]

C. The frequency of inspection may vary for the items on the schedule. However, it

the frequency must be based on the rate of possible deterioration of the equipment and
the probability of an environmental or human health incident if the deterioration er,
malfunction, or any operator error goes undetected between inspections. Areas subject to
spills, such asloading and unloading areas, must be inspected daily when in use. At a
minimum, the inspection schedule must include the terms and frequencies called for in
parts 7045.0626, subpart 5; 7045.0628, subparts 4 and 7; 7045.0630, subpart 5;
7045.0632, subpart 9; 7045.0634, subpart 4; 7045.0638, subpart 2c; 7045.0640, subpart
4; and 7045.0642, subpart 4; and the process vent and, equipment leak , and tank, surface
impoundment, and container standards in Code of Federal Regulations, title 40, sections
264-1033-264-1052, 2641053 -and-264-1058 265.1033, 265.1052, 265.1053, and
265.1058, as amended, and sections 265.1084 to 265.1090(b), as incorporated in part
7045.0645.
[In the first sentences of item C, the MPCA has made several changes smply to
clarify the meaning of existing language. These changes do not alter the effect of the
rule and are not based on federal amendments. The MPCA also adoptsreferencesto
newly added requirements addressng air emissons from tanks, surface
impoundments and containers that are based on required RCRA Amendment 154-
1.25. “Consolidated Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers’ = 40 CFR 265.15(b)(4). Further information
regarding the amendments can be found in 59 FR 62896-62953, December 6, 1994.
This amendment also adopts language from required RCRA Amendment 163.20:
“Organic Air Emisson Standards for Tanks, Surface Impoundments, and
Containers; Clarification and Technical Amendment” = 40 CFR 265.15(b)(4). A
discussion of these amendments can be found in 62 FR 64636-64671, December 8,
1997.1/1

[For text of items D and E, see M.R]
[ For text of subps 6 to 8, see M.R]

7045.0564 WASTE ANALYSISREQUIREMENTS.

Subpart 1. Waste analysis. The analysis must comply with the requirementsin items
A toD.

A. Before an owner or operator treats, stores, or disposes of any hazardous waste,
or nonhazardous waste if applicable under part 7045.0596, subpart 2a, the owner or
operator shall obtain a detailed chemical and physical analysis of a representative sample
of the waste. This analysis must contain all the information which must be known in
order to treat, store, or dispose of the waste in accordance with the requirements of parts
7045.0552 to 7045:0642 7045.0651 and #045:1300-t67045:1380 7045.1390.

[In item A, the MPCA corrects a citation to a range of rules that changed as parts
were added. The MPCA also provides the replacement citation for a repealed range
of rules]//
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B. The analysis may include data developed under parts 7045.0102 to 7045.0143
7045.0155, and existing published or documented data on the hazardous waste or on
hazardous waste generated from similar processes, including data obtained from the
generator.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//
[For text of items C and D, see M.R]

Subp. 2. Waste analysis plan. The owner or operator shall develop and follow a
written waste analysis plan which describes the procedures the owner or operator will
carry out to comply with subpart 1. The owner or operator shall keep this plan at the
facility. The plan must specify:

[For text of items Ato E, see M.R]

F. Where applicable, the methods that will be used to meet the additional waste

analysis requirements for specific waste management methods as specified in parts
7045.0628, subpart 12; 7045.0630, subpart 4; 7045.0632, subpart 3; 7045.0634, subpart
3; 7045.0638, subpart 7; 7045.0640, subpart 2; and 7045.0642, subpart 3; and-7045:1315
Code of Federal Regulations, title 40, section 268.7, as incorporated in part 7045.1390;
and the process vent and, equipment leak, and tank, surface impoundment, and container
test methods and procedures in Code of Federal Regulations, title 40, sections
264-1034(d)-and-264-1063(d) 265.1034(d) and 265.1063(d), as amended, and section
265.1084, as incorporated in part 7045.0645.
[In item F, the MPCA replaces citations to repealed land disposal restriction rules
with citations to the new land disposal rules being adopted in this rulemaking. This
amendment refers directly to the federal counterpart being adopted by reference in
this rulemaking, because in part 7045.1390 where this information is being
incor porated by reference, the incorporation does not provide the necessary level of
specificity to identify the applicable section. This amendment corresponds to 40 CFR
265.13(b)(6). It is based on required RCRA Amendment 154-1.23: “Consolidated
Organic Air Emisson Standards for Tanks, Surface Impoundments, and
Containers.” Further information can be found in 59 FR 62896-62953, December 6,
1994.1/1

G. For off-site facilities, the waste analysis plan must also specify the procedures
whieh that will be used to inspect and, if necessary, analyze each movement of hazardous
waste received at the facility to ensure that it matches the identity of the waste designated
on the accompanying manifest or shipping paper. The plan must describe:

(1) the procedures whieh that will be used to determine the identity of each
movement of waste managed at the facility; and

(2) the sampling method whieh that will be used to obtain a representative
sample of the waste to be identified, if the identification method includes sampling; and
[In item G, and subitems (1) and (2), the MPCA changes “which” to “that” for
grammatical purposes. The MPCA also adds the word, “and” to accommodate this
expanded list.]

(3) the procedures that the owner or operator of an off-site landfill receiving
containerized hazardous waste will use to determine whether a hazardous waste generator
or treater has added a biodegradabl e sorbent to the waste in the container.
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In subitem (3) the MPCA adds a requirement for a plan to contain information about
the use of sorbents to eiminate free liquids in waste being landfilled. This
requirement is from required RCRA Amendment 118.2: “Liquidsin Landfills11” =
40 CFR 265.13(c)(3). Further information regarding the need for and reasonableness
of thisamendment can be found in 57 FR 54452-54461, November 18, 1992.]//

H. For surface impoundments exempted from the land disposal restrictions under
part7045.1310 Code of Federal Regulations, title 40, section 268.4, as incorporated in
part 7045.1390, the procedures and schedule for:

(1) the sampling of impoundment contents;

(2) the analysis of test data; and

(3) the annual removal of residues which are not delisted under part 7045.0075,
subpart 2, or which exhibit a characteristic of hazardous waste under part 7045.0131, and
either do not meet applicable treatment standards of parts7045.1350-t6-7045:1360 Code
of Federal Regulations, title 40, sections 268.40 to 268.42, as incorporated in part
7045.1390, or, where no treatment standards have been established, such residues are
prohibited from land disposal under parts7045-1320-t6-7045.1333 Code of Federa
Reqgulations, title 40, sections 268.30 to 268.35, as incorporated in part 7045.1390, or
RCRA section 3004(d).

[Initem H, the MPCA replaces citations to repealed rules with citations to equivalent
federal rulesasincorporated by reference.]//

|. For owners and operators seeking an exemption to the air emission standardsin
part 7045.0540 in accordance with Code of Federal Regulations, title 40, section
265.1083, as incorporated in part 7045.0645:

(1) if direct measurement is used for the waste determination, the procedures
and schedules for waste sampling and analysis and the results of the analysis of test data
to verify the exemption; and

(2) if knowledge of the waste is used for the waste determination, any

information prepared by the facility owner or operator or by the generator of the
hazardous waste, if the waste is received from off site, that is used as the basis for
knowledge of the waste.
[Initem I, subitems (1) and (2), the MPCA is adding requirementsthat apply to waste
analysis at facilities that are subject to the air emission standards being added in this
rulemaking. The adopted language is from required RCRA Amendments 154-1.24,
and 154-5. “Consolidated Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers’ = 40 CFR 265.13(b)(8). Further information may
be found in 59 FR 62896-62953, December 6, 1994. The MPCA also adds language to
clarify that air emission standardsarefound in part 7045.0540.]//

7045.0584 OPERATING RECORD.

[For text of subps 1 and 2, see M.R/]
Subp. 3. Record information. The following information must be recorded, asit
becomes available, and maintained in the operating record until closure of the facility:
[For text of items A and B, see M.R]
C. A description and the quantity of each hazardous waste received, and the
method and date of treatment, storage, or disposal at the facility in accordance with the

ncooley Page 150 5/13/2008



O©CoOoO~NOOLh, WN P

record-keeping instructions in Code of Federal Regulations, title 40, part 265, Appendix |,

as incorporated in part 7045.0643.

[In item C, the MPCA initiates adding a reference to recordkeeping requirements
that must be followed. This language corresponds to federal provisionsin 40 CFR
265.73(b)(2).]//

[For text of item D, see M.R]

E. Records and results of waste analyses, waste determinations, and trial tests
performed as specified in parts 7045.0564; 7045.0628, subpart 12; 7045.0630, subpart 4;
7045.0632, subpart 3; 7045.0634, subpart 3; 7045.0638, subpart 7; 7045.0640, subpart 2;
and 7045.0642, subpart 3; 7045-1310;-and-7045:-1315 Code of Federal Regulations, title
40, sections 268.4(a) and 268.7, as incorporated in part 7045.1390; and the process vent
and, equipment leak, and tank, surface impoundment, and container test methods and
procedures in Code of Federal Regulations, title 40, sections 264-1034-and-264-1063
265.1034 and 265.1063, as amended, and section 265.1084, as incorporated in part
7045.0645.

[In item E, the MPCA is adding requirements that apply to the operating records at
facilitiesthat are subject to the air emission standar ds being added in thisrulemaking.
This language is based on required RCRA Amendment 154-1.26: “Consolidated
Organic Air Emission Standardsfor Tanks, Surface Impoundments, and Containers’

=40 CFR 265.73(b)(3). Further information regarding this amendment can be found
in 59 FR 62896-62953, December 6, 1994. The MPCA also replaces citations to
repealed rules with citations to equivalent federal rules as incorporated by reference.
Finally, the MPCA replaces two incorrect citations to two CFR sections in part 264
with the appropriate citationsin part 265.]//

[For text of items F and G, see M.R ]

H. Monitoring, testing, or analytical data, and corrective action where required by
parts 7045.0556, subpart 8; 7045.0590, subparts 1, 6, 7, and 8; 7045.0592, subparts 1 and
7; 7045.0628, subparts 2, 4, and 7; 7045.0630, subparts 2a, 3, and 5; 7045.0632, subparts
4b, 8, and 9; 7045.0634, subparts 4 and 6, item D, subitem (1); 7045.0636; 7045.0638,
subparts 2a, 2b, and 2c; and 7045.0640, subpart 4, and the process vent ard, equipment
leak, and tank, surface impoundment, and container test methods and procedures and
record keeping requirements in Code of Federal Regulations, title 40, sections 264-1034
265.1034(c) to (), 264-1035,-264-1063 265.1035, 265.1063(d) to (i), and 264-1064
265.1064, as amended, and sections 265.1083 to 265.1090, as incorporated in part
7045.0645. As required by parts 7045.0590, subparts 6 and 7; and 7045.0592, subpart 7,
monitoring data at disposal facilities must be kept throughout the postclosure period.
[Initem H, the MPCA is adding requirements that apply to the operating records at
facilitiesthat are subject to the air emission standar ds being added to thisrulemaking.
This amendment is based on required RCRA Amendment 154-1.26: “ Consolidated
Organic Air Emission Standardsfor Tanks, Surface Impoundments, and Containers’
= 40 CFR 265.73(b)(6). Further information can be found in 59 FR 62896-62953,
December 6, 1994. Thisamendment also addresses changes based on required RCRA
Amendment 163.21: “Organic Air Emisson Standards for Tanks, Surface
Impoundments, and Containers, Clarification and Technical Amendment” = 40 CFR
265.73(b)(6). Further information may be found in 62 FR 64636-64671, December 8,
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1997. Finally, the MPCA replacesincorrect citations to federal regulations found in
part 264 with the appropriate citationsto related regulationsin part 265.]//
[For text of item|, see M.R]

J. Records of the quantities and date of placement of each shipment of hazardous

waste placed in land disposal units under an extension to the effective date of any land
disposal restriction granted underpart7045.0075-subpart-8-6r-9; by the United States
Environmental Protection Agency under Code of Federal Regulations, title 40, section
268.5, monitoring data required pursuant to a petition under part 7045.0075, subpart 9, or
a certificate and demonstration under Code of Federal Regulations, title 40, section 268.8,
as amended incorporated in part 7045.1390, and the notice required by a generator under
part7045.1315,subpart-1-Hem-C Code of Federal Regulations, title 40, section
268.7(a)(3), as incorporated in part 7045.1390.
[In item J, the MPCA revises language to clarify that only the EPA can grant
extensions to the effective dates for land disposal restrictions. In this rulemaking the
MPCA isrepealing part 7045.0075, subpart 8, and replacing citations to it with the
applicable federal citation. The MPCA also replaces citations to other repealed rules
with citations to equivalent federal regulations that are being incorporated in this
rulemaking by referencel]//

K. For an off-site treatment facility, the notice, and the certification and
demonstration, if applicable, required by a generator or the owner or operator under Code
of Federal Regulations, title 40, section sections 268.7(a)(1) and 268.8, as amended,-and
part7045.1315-subpart-1-Hem-A incorporated in part 7045.1390.

[In item K, the MPCA replaces a citation to a repealed rule with citations to
equivalent federal regulations asincor porated by reference.]//

L. For an on-site treatment facility, the information contained in the notice and the
certification and demonstration, if applicable, required by a generator or the owner or
operator under Code of Federal Regulations, title 40, section sections 268.7(a)(1) and

268.8, as amended—and-part 7045-1315,-subpart-1-+em-A incorporated in part

7045.1390, except for the manifest number required under part-7045-1315,-subpart-1;
Hem-Asubitem(3) Code of Federal Regulations, title 40, section 268.7(a)(1)(i), as

incorporated in part 7045.1390.
[Initem L, the MPCA replaces citationsto a repealed rule with citations to equivalent
federal regulationsasincorporated by reference.]//

M. For an off-site land disposal facility, the notice, certification and demonstration,
if applicable, required by the generator, owner or operator of atreatment facility under
Code of Federal Regulations, title 40, section 268.7(b)(1)(2) or 268.8, as amended;-or

part 7045.1315-subpart 2-Hems-A-and-B incorporated in part 7045.1390, for the facility

or part7045-1315-subpart-1-HemB Code of Federal Regulations, title 40, section
268.7(a)(3), asincorporated in part 7045.1390, for the generator, whichever is applicable.

[In item M, the MPCA replaces citations to a repealed rule with citations to
equivalent federal regulationsasincorporated by reference.]//

N. For an on-site land disposal facility, the information contained in the notice and
the certification and demonstration, if applicable, required by a generator or the owner or
operator under Code of Federal Regulations, title 40, section 268.7 or 268.8, as amended
incorporated in part 7045.1390, erpart7045:1315 except for the manifest number,
whichever is applicable.
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[Initem N, the MPCA replaces citationsto arepealed rule with citations to equivalent
federal regulations asincorporated by reference.]//

O. For an off-site storage facility, a copy of the notice, and the certification and
demonstration if applicable, required by the generator or the owner or operator under
Code of Federal Regulations, title 40, section 268.7 or 268.8, as amended;-or-part
#045:1315 incorporated in part 7045.1390.

[Initem O, the MPCA replacescitationsto a repealed rule with citationsto equivalent
federal regulations asincorporated by reference.]//

P. For an on-site storage facility, the information contained in the notice, except the
manifest number, and the certification and demonstration if applicable, required by the
generator or the owner or operator of atreatment facility under Code of Federal
Regulations, title 40, section 268.7 or 268.8, as amended,-orpart7045:1315 incorporated
in part 7045.1390.

[Initem P, the MPCA replaces citations to a repealed rule with citations to equivalent
federal regulationsasincorporated by reference.]//

7045.0586 RETENTION AND DISPOSITION OF RECORDS.
[For text of subpart 1, see M.R.]

Subp. 2. Retention of records. The retention period for all records required under
parts 7045.0552 to 7045.0642 7045.0651 is three years and is extended automatically
during the course of any unresolved enforcement action regarding the facility.

[In subpart 2, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//

[ For text of subp 3, see M.R]

7045.0588 REQUIRED REPORTS.

[For text of subps 1to 3, see M.R]

Subp. 4. Additional reports. In addition to submitting the manifest discrepancy report
described in part 7045.0582, subpart 3, and the annual report and the unmanifested waste
reports described in subparts 2 and 3, the owner or operator shall also report to the
commissioner and the Environmental Protection Agency Region V Administrator:

[For text of items Ato C, see M.R/]
D. as otherwise required by the process vent and, equipment leak, and tank, surface

impoundment, and container emission standards in Code-of-Federal-Regulations-title 40;

part-265-subparts AA-and- BB -as-amended parts 7045.0645, 7045.0647, and 7045.0648.
[In item D, the MPCA is adopting requirements that apply to the reports required

from facilities that are subject to the air emission standards being added in this
rulemaking. This language is based on required RCRA Amendment 154-1.27:
“Consolidated Organic Air Emission Standards for Tanks, Surface |mpoundments,
and Containers’ = 40 CFR 265.77(d). Further information about the air emission
standards can be found at 59 FR 62896-62953, December 6, 1994.]//

7045.0594 CLOSURE.
[ For text of subpart 1, see M.R]
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Subp. 2. Closur e performance standar d. The owner or operator shall close the
facility in amanner minimizing the need for further maintenance. Closure procedures
must result in controlling, minimizing, or eliminating, to the extent necessary to protect
human health and the environment, postclosure escape of hazardous waste, hazardous
constituents, leachate, contaminated runoff, or hazardous waste decomposition products
to the ground or surface waters or to the atmosphere, in accordance with all closure
requirements including the requirements of parts 7045.0628, subpart 9; 7045.0630,
subpart 6; 7045.0632, subpart 7; 7045.0634, subpart 6; 7045.0638, subpart 4; 7045.0640,
subpart 5; and 7045.0642, subpart 5; and Code of Federal Regulations, title 40, section
265.1102, as incorporated in part 7045.0649.

[In subpart 2, the MPCA adds a reference to closure and post closure requirements
that apply to containment buildings. The amendment is based on required RCRA
Amendment 109.20: “Land Disposal Redtrictions for Newly Listed Wastes and
Hazardous Debris’ = 40 CFR 265.111(c). Further information can be found in 57 FR
37194-37282, August 18, 1992. Finally, the MPCA replaces an incorrect CFR citation
to part 264 with the appropriate citation to related regulationsin part 265.]//
Subp. 3. Submittal of closure plan. The closure plans must be submitted as follows:
A. A copy of the written closure plan and all revisions to the plan must be

furnished to the commissioner upon request, including request by mail until final closure
is completed and certified. For facilities without approved closure plans, the plan must
also be provided to the commissioner as requested, during site inspections on the day of
the inspection. The plan must identify steps necessary to perform partial and/or final
closure of the facility at any point during its active life. The closure plan must include:

(1) A description of how each hazardous waste management unit will be closed,
if applicable, and how the facility will be finally closed, in accordance with subpart 2.
The description must identify the maximum extent of the operation which will be
unclosed during the active life of the facility and how the facility will meet the
requirements of subpart-2-part parts 7045.0590; 7045.0592; 7045.0594; 7045.0596 -and
the-apphicable-closurerequirements-of parts, 7045.0626, subpart 8; 7045.0628, subpart 9;
7045.0630, subpart 6; 7045.0632, subpart 7; 7045.0634, subpart 6; 7045.0638, subpart 4;
7045.0640, subpart 5; 7045.0642, subpart 5; and 7045.0655, subpart 6, wi-be-met and
Code of Federal Regulations, title 40, section 265.1102, asincorporated in part
7045.0649;
[In subitem (1), the MPCA adopts cross references to specific closure requirements
for various types of facilities. These amendments are based on required RCRA
Amendment 109.20: “Land Disposal Restrictions for Newly Listed Wastes and
Hazardous Debris’ = 40 CFR 265.112(d)(4). Further information can be found in 57
FR 37194-37282, August 18, 1992. The MPCA also provides a cross reference to
federal requirementsthat are being incorporated in part 7045.0649.]//

[For text of subitems (2) to (6), see M.R]
[For text of itemsBto F, see M.R]
[For text of subp 4, see M.R/]

7045.0596 CLOSURE ACTIVITIES.
[ For text of subps 1 and 2, see M.R/]
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Subp. 2a. Conditionsfor receiving nonhazardous waste. The commissioner shall
allow an owner or operator to receive only nonhazardous waste in alandfill, land
treatment, or surface impoundment unit after the final receipt of hazardous waste at that
unit if:

A. the owner or operator submits an amended Part B application, or a Part B
application, if not previously required, and demonstrates that:
[For text of subitems (1) and (2), see M.R]

(3) the nonhazardous waste will not be incompatible with any remaining wastes
in the unit, or with the facility design and operating requirements of the unit or facility
under parts 7045.0552 to 7045.0642 7045.0651,

[In subitem (3), the MPCA correctsa citation to arange of rulesthat changed as parts
wer e added.]//

[ For text of subitems (4) and (5), see M.R.]
[ For text of items B to D, see M.R]
[ For text of subps 3 and 4, see M.R]

7045.0600 POSTCLOSURE.

Subpart 1. Scope. This part and parts 7045.0602 to 7045.0606 apply to the owners and

operators of all hazardous waste disposal facilities, including surface impoundments and
waste piles from which the owner or operator intends to remove the wastes at closure, to
the extent that the owner or operator is required to provide postclosure care in part
7045.0630, subpart 6, or Hpart 7045.0632, subpart 7--and-alse; tank systems that are
required under part 7045.0628, subpart 9, to meet the requirements for landfills;; and
containment buildings that are required under Code of Federal Regulations, title 40,
section 265.1102, as incorporated in part 7045.0649, to meet the requirement for
landfills, except as provided otherwise in part 7045.0552.
[In subpart 1, the MPCA adds language to apply the post closure care requirements
to the owner or operator of containment buildings. The amendment is based on
required RCRA Amendment 109.19: “Land Disposal Restrictions for Newly Listed
Wastes and Hazar dous Debris’ = 40 CFR 265.110(b)(4). Further information can be
found in 57 FR 37194-37282, August 18, 1992.]//

Subp. 2. Submittal of postclosure plan. The postclosure plan must be submitted as
follows:

[For text of items Ato C, see M.R/]

D. The commissioner shall provide the owner or operator and the public, through a
newspaper notice, the opportunity to submit written comments, to request modification,
or to request a public information meeting on the postclosure plan or substantive
amendments to the postclosure plan within 30 days of the date of the notice. In response
to arequest or at his or her own discretion, the commissioner shall hold a public
information meeting whenever a meeting might clarify one or more issues concerning the
postclosure plan. The commissioner shall approve, modify, or disapprove postclosure
plans for facilities having interim status within 90 days of the receipt of the plan. If the
commissioner does not approve the plan, he or she shall provide the owner or operator
with a detailed written statement of reasons for the refusal, and the owner or operator
shall submit amodified or new plan for approval within 30 days after receiving this
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written statement. The commissioner shall approve or modify this plan in writing within
60 days. If the commissioner modifies the plan, this modified plan becomes the approved
postclosure plan. A copy of the modified plan and a detailed statement of reasons for the
maodifications shall be mailed to the owner or operator. The commissioner shall ensure
that the approved postclosure plan is consistent with part this part and with the
postclosure care and use of property requirements in parts 7045.0602, 7045.0604, and
7045.0606.
[In item D, the MPCA revises language to add references to the requirements for
providing notification to local land authorities (part 7045.0604) and notification in
property deeds (part 7045.0606). Although the phrasing of this part of the Staterules
does not exactly correspond to the requirements of the final sentences in 40 CFR
265.118(f), the MPCA believes that it addresses the same aspects of regulation. These
additions are based on required RCRA Amendment 109.21: “Land Disposal
Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40 CFR 265.118(f).
Further information can befound in 57 FR 37194-37282, August 18, 1992.]//

[For text of subp 3, see M.R/]

7045.0608 FINANCIAL REQUIREMENTS.

[In this rulemaking the MPCA has made a number of amendments to the
requirements for providing financial assurance, both for permitted facilities and for
facilities governed by the interim status requirements. A discussion of the
reasonableness of the MPCA’s general decisions regarding the use of particular
financial assurance mechanismsis provided in the discussion for the amendments to
part 7045.0498 (financial assurance for permitted hazardous waste facilities) and is
also applicable to the amendments being made to the following financial assurance
rulesfor interim status hazar dous waste facilities.]//

Subpart 1. Scope. The requirements of parts 7045.0610, 7045.0612, and 7045.0620 to
7045.0624 apply to owners and operators of hazardous waste facilities except as provided
otherwise in this part or in part 7045.0552.

The requirements of parts 7045.0614 to 7045.0618 apply only to owners and operators
of disposal facilities and; tank systemsthat are required under part 7045.0628, subpart 9,
to meet the requirements for landfills;,_and containment buildings that are required under
Code of Federal Regulations, title 40, section 265.1102, asincorporated in part
7045.0649, to meet the requirements for landfills.

The state and the federal government are exempt from the requirements of parts

7045.0608 to 7045.0624.
[In subpart 1, the MPCA applies post closure care financial assurance requirements
to the owners and operators of containment buildings that are required to close as
landfills. Requirementsfor containment buildings are being added in thisrulemaking.
These requirements are based on required RCRA Amendment 109.22: “Land
Disposal Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40 CFR
265.140(b)(1-3). Further information can be found in 57 FR 37194-37282, August 18,
1992.]/1

[ For text of subp 2, see M.R.]
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7045.0610 COST ESTIMATE FOR FACILITY CLOSURE.

Subpart 1. Cost estimate requirements. The owner or operator shall prepare a
detailed written estimate, in current dollars, of the cost of closing the facility in
accordance with the closure plan in part 7045.0594 and applicable closure requirements
in parts 7045.0626, subpart 8; 7045.0630, subpart 6; 7045.0632, subpart 7; 7045.0634,
subpart 6; 7045.0638, subpart 4; 7045.0640, subpart 5; and 7045.0642, subpart 5; and
Code of Federal Regulations, title 40, section 265.1102, asincorporated in part
7045.0649. The closure cost estimate must equal the cost of closure at the point in the
facility's operating life when the extent and manner of its operation would make closure
the most expensive, as indicated by its closure plan. The closure cost shall be estimated
asfollows:

[In subpart 1, the MPCA adds a reference to the requirements being adopted in this
rulemaking that apply to containment buildings. The reference in this part is based
on required RCRA Amendment 109.23: “Land Disposal Restrictionsfor Newly Listed
Wastes and Hazardous Debris’ = 40 CFR 265.142(a). Further information can be
found in 57 FR 37194-37282, August 18, 1992.]//

[For text of items Ato C, see M.R]

[For text of subps 2 to 4, see M.R/]

7045.0612 FINANCIAL ASSURANCE FOR FACILITY CLOSURE.

[For text of subps1to 5, see M.R]
Subp. 6. Financial test and cor por ate guar antee for closure. The financial test and
corporate guarantee for closureis as follows:
[For text of items Ato K, see M.R]

L. An owner or operator may meet the requirements of this part by obtaining a

written guarantee, hereafter referred to as "corporate guarantee.” The guarantor must be
the parent corporation of the owner or operator. The guarantor must meet the
requirements for owner or operator in items A to J; and must comply with the terms of
the corporate guarantee. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8. A certified copy of the corporate
guarantee must accompany the items sent to the commissioner as specified initem E. The
terms of the corporate guarantee must provide that:
[Initem L, the MPCA clarifiesthat the owner or operator must send a certified copy
of the corporate guarantee to the commissioner. The rule formerly implied that the
original document had to be sent to the commissioner. This change is based on
RCRA Amendment 113: “Consolidated Liability Requirements’ = 40 CFR
265.143(e)(10). Further information can be found in 53 FR 33938-33960, September 1,
1988; as amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September
16, 1992.]//

[ For text of subitems (1) to (3), see M.R]
[ For text of subps 7 to 9, see M.R]

7045.0616 FINANCIAL ASSURANCE FOR POSTCLOSURE CARE.
[For text of subps1to 5, see M.R]
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Subp. 6. Financial test and cor por ate guar antee for postclosure care. The
following isthe financial test and corporate guarantee for postclosure care:
[For text of itemsAto L, see M.R]

M. An owner or operator may meet the requirements of this part by obtaining a

written guarantee, hereafter referred to as "corporate guarantee.” The guarantor must be
the parent corporation of the owner or operator. The guarantor must meet the
requirements for owners or operatorsin items A to K, and must comply with the terms of
the corporate guarantee. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8. A certified copy of the corporate
guarantee must accompany the items sent to the commissioner as specified initem E. The
terms of the corporate guarantee must provide that:
[Initem M, the MPCA clarifiesthat the owner or operator must send a certified copy
of the corporate guarantee to the commissioner. The rule formerly implied that the
original document had to be sent to the commissioner. This change is based on
RCRA Amendment 113: “Consolidated Liability Requirements’ = 40 CFR
265.143(e)(10). Further information can be found in 53 FR 33938-33960, September 1,
1988; as amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September
16, 1992.]//

[ For text of subitems (1) to (3), see M.R]
[ For text of subps 7 to 9, see M.R]

7045.0620 LIABILITY REQUIREMENTS.

[The MPCA has made a number of amendments to the requirements for liability
coverage, both for permitted facilities and for facilities governed by the interim status
requirements. A discussion of the reasonableness of the MPCA’s general decisions
regarding the use of particular financial assurance mechanisms is provided in the
discusson for the amendments to part 7045.0518 (liability requirements for
hazardous waste facilities) and is applicable to the amendments being made to the
following rules on liability requirements for interim status hazardous waste
facilities.]//

Subpart 1. Coverage for sudden accidental occurrences. An owner or operator of a
hazardous waste treatment, storage, or disposal facility, or agroup of these such facilities,
shall must demonstrate financial responsibility for bodily injury and property damage to
third parties caused by sudden accidental occurrences arising from operations of the
facility or group of facilities. The owner or operator shal must have and maintain
liability coverage for sudden accidental occurrences in the amount of at least $1,000,000
per occurrence with an annual aggregate of at least $2,000,000, exclusive of legal defense
costs. Thisliability coverage may be demonstrated #r-one-of-three-ways; as specified in
items A;B-andCto F:

A. An owner or operator may demonstrate the required liability coverage by having
liability insurance as specified in subitems (1) and (2):

(1) Each insurance policy must be amended by attachment of the hazardous
waste facility liability endorsement or evidenced by a certificate of liability insurance.
The wording of the endorsement must be identical to the wording specified in part
7045.0524, subpart 9. The wording of the certificate of insurance must be identical to the
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wording specified in part 7045.0524, subpart 10. The owner or operator shalh must submit
asigned duplicate original of the endorsement or the certificate of insurance to the
commissioner. If requested by the commissioner, the owner or operator shall provide a
signed duplicate original of the insurance policy.

(2) Each insurance policy must be issued by an insurer which islicensed to
transact the business of insurance or eligible to provide insurance as an excess or surplus
linesinsurer in one or more states.

B. An owner or operator may meet the requirements of this part by passing a
financial test or using the corporate guarantee for liability coverage as specified in
subparts 5 and 6.

C. An owner or operator may meet the requirements of this part by obtaining a
letter of credit for liability coverage as specified in subpart 7.

D. An owner or operator may meet the requirements of this part by obtaining a
trust fund for liability coverage as specified in subpart 8.

E. An owner or operator may demonstrate the required liability coverage through
the use of the combl natl ons of insurance, f| nanci al test, l-nsuraaee—theeelcperate

corporate quarantee Ietter of credlt and trust fund except that the owner or operator may
not combine afinancial test covering part of the liability coverage requirement with a
guarantee unless the financial statement of the owner or operator is not consolidated with
the financial statement of the guarantor. The amounts of coverage demonstrated must
total at least the minimum amounts required by subpart-2 this part. If the owner or
operator demonstrates the required coverage through the use of a combination of
financial assurances under this item, the owner or operator must specify other assurance
as "excess' coverage.
F. An owner or operator must notify the commissioner in writing within 30 days

whenever:

(1) aclaim resultsin areduction in the amount of financial assurance for
liability coverage provided by a financial instrument authorized in items A to E;

(2) acertification of valid claim for bodily injury or property damage caused by
a sudden or nonsudden accidental occurrence arising from the operation of a hazardous
waste treatment, storage, or disposal facility is entered between the owner or operator and
third-party claimant for liability coverage under items A to E; or

(3) afinal court order establishing ajudgment for bodily injury or property
damage caused by a sudden or nonsudden accidental occurrence arising from the
operation of a hazardous waste treatment, storage, or disposal facility isissued against the
owner or operator or an instrument that is providing financial assurance for liability
coverage under items A to E.
[In subpart 1, the MPCA amends the rule to clearly identify the expanded range of
options being provided in this rulemaking for demonstrating liability coverage for
sudden, accidental occurrences and to add new requirements for liability coverage
based on the corresponding federal regulations in 40 CFR 265.147(a). The changes
are based on RCRA Amendment 113: “Consolidated Liability Requirements’ = 40
CFR 265.147(a). Further information can be found in 53 FR 33938-33960, September
1, 1988; as amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844,
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September 16, 1992. The MPCA has also made minor, clarifying changes that do not
change the effect of this provison. The MPCA has also changed “shall” to “must,”
and “these” to “such.”]//

Subp. 2. Coverage for nonsudden accidental occurrences. An owner or operator of
a surface impoundment, landfill, or land treatment facility which is used to manage
hazardous waste, or a group of these such facilities, shalt must demonstrate financial
responsibility for bodily damage injury and property damage to third parties caused by
nonsudden accidental occurrences arising from operations of the facility or group of
facilities. The owner or operator shalt must have and maintain liability coverage for
nonsudden accidental occurrences in the amount of at least $3,000,000 per occurrence
with an annual aggregate of at least $6,000,000, exclusive of legal defense costs. An
owner or operator who must meet the requirements of this part may combine the required
per-occurrence coverage levels for sudden and nonsudden accidental occurrencesinto a
single per-occurrence level, and combine the required annual aggregate coverage levels
for sudden and nonsudden accidental occurrences into a single annual aggregate level.
Owners or operators who combine coverage levels for sudden and nonsudden accidental
occurrences must maintain liability coverage in the amount of at least $4,000,000 per
occurrence and $8,000,000 annual aggregate. This liability coverage may be
demonstrated ir-one-of-three ways as specified in items A; B-and-C to F:

[For text of item A, see M.R/]

B. An owner or operator may meet the requirements of this part by passing a
financial test or using the corporate guarantee for liability coverage as specified in
subparts 5 and 6.

C. An owner or operator may meet the requirements of this part by obtaining a
letter of credit for liability coverage as specified in subpart 7.

D. An owner or operator may meet the requirements of this part by obtaining a
trust fund for liability coverage as specified in subpart 8.

E. An owner or operator may demonstrate the required liability coverage through

use of the combl nati ons of insurance, flnanC|aI test, msuranee—theeepperateguarantee—a

3 es t orporat
quarantee letter of credlt and trust fund except that the owner or operator may not

combine afinancial test covering part of the liability coverage requirement with a
guarantee unless the financial statement of the owner or operator is not consolidated with
the financial statement of the guarantor. The amounts of coverage demonstrated must
total at least the minimum amounts required by subpart-1 this part. If the owner or
operator demonstrates the required coverage through the use of a combination of
financial assurances under this item, the owner or operator shall specify at least one such
assurance as "primary" coverage and shall specify other assurance as "excess' coverage.
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whenever:
(1) aclaim resultsin areduction in the amount of financial assurance for

liability coverage provided by afinancial instrument authorized in items A to E;

(2) acertification of valid claim for bodily injury or property damage caused by
a sudden or nonsudden accidental occurrence arising from the operation of a hazardous
waste treatment, storage, or disposal facility is entered between the owner or operator and
third-party claimant for liability coverage under items A to E; or

(3) afinal court order establishing ajudgment for bodily injury or property
damage caused by a sudden or nonsudden accidental occurrence arising from the
operation of a hazardous waste treatment, storage, or disposal facility isissued against the
owner or operator or an instrument that is providing financial assurance for liability
coverage under items A to E.
[In subpart 2, the MPCA amends the rule to clearly identify the expanded range of
options being provided in this rulemaking for demonstrating liability coverage for
non-sudden, accidental occurrences and to add new requirements for liability
coverage based on the corresponding federal regulations in 40 CFR 147(b). The
changes are based on adopts optional language from RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 265.147(b). Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992. The MPCA has also made
minor, clarifying changesto change “shall” to “must” that do not change the effect of
thisprovision.]/

[For text of subps 3 and 4, see M.R/]
Subp. 5. Financial test for liability coverage. The financial test for liability coverage
isasfollows:

[For text of items Ato G, see M.R]
H. If the owner or operator no longer meets the requirements of item A, he or she
shall must obtain insurance, aletter of credit, atrust fund, or a corporate guarantee for the
entire amount of required liability coverage as specified in this part. Evidence of
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Hasdranee liability coverage must be submitted to the commissioner within 90 days after
the end of the fiscal year for which the year-end financial data show that the owner or
operator no longer meets the test requirements.

[In item H, the MPCA makes minor changes to change “shall” to “must” and to
address the types of insurance that will be allowed for liability coverage. The
amendments addressing the changes to the liability insurance options are based on
RCRA Amendment 113: “Consolidated Liability Requirements’ = 40 CFR
265.147(f)(6). Further information can be found in 53 FR 33938-33960, September 1,
1988; as amended by 56 FR 30200, July 1, 1991; and 57 FR 42832-42844, September
16, 1992.]//

[For text of item|, see M.R]
Subp. 6. Corporate guarantee for liability coverage. The corporate guarantee for
liability coverageis asfollows:

A. Subject to item B, an owner or operator may meet the requirements of this part

by obtaining a written corporate guarantee. The guarantor must be the parent corporation
of the owner or operator. The guarantee guarantor must meet the requirements for owners
or operators in subpart 5. The wording of the corporate guarantee must be identical to the
wording specified in part 7045.0524, subpart 8a. The guarantee must be signed by two
corporate officers of the parent corporation. A corporate resolution authorizing the parent
corporation to provide the corporate guarantee for the subsidiary must be attached to the
guarantee. A certified copy of the corporate guarantee must accompany the items sent to
the commissioner as specified in subpart 5, item E. The terms of the corporate guarantee
must provide that:
[In subpart 6, the MPCA makes a minor correction to use the correct term
‘guarantor,” rather than ‘guarantee’ This is the same term used in paralle
provisions for liability requirements for facility standardsin part 7045.0518, subpart
rav

[For text of subitems (1) and (2), see M.R]
[For text of item B, see M.R|]
Subp. 7. Letter of credit for liability coverage.

A. An owner or operator may satisfy the requirements of this part by obtaining an
irrevocable standby letter of credit that conforms to the requirements of this subpart and
submitting a copy of the letter of credit to the commissioner.

B. Thefinancial institution issuing the letter of credit must be an entity that has the
authority to issue letters of credit and whose |etter of credit operations are regulated and
examined by afederal or state agency.

C. The wording of the letter of credit must be identical to the wording in part
7045.0524, subpart 11.

D. An owner or operator who uses aletter of credit to satisfy the requirements of
this part may also establish a standby trust fund. Under the terms of aletter of credit, all
amounts paid pursuant to a draft by the trustee of the standby trust will be deposited by
the issuing institution into the standby trust in accordance with instructions from the
trustee. The trustee of the standby trust fund must be an entity that has the authority to act
as atrustee and whose trust operations are regulated and examined by afederal or state

agency.
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E. The wording of the standby trust fund must be identical to the wording in part
7045.0524, subpart 13.

[In subpart 7, the MPCA adds a new subpart that providesthe option of using a letter
of credit for liability coverage. This option is based on federal language for use by
interim status facilities. The MPCA bdieves thisis a reasonable financial assurance
mechanism. The adopted language is based on optional RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 265.147(h). Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

Subp. 8. Trust fund for liability coverage.

A. An owner or operator may satisfy the requirements of this part by establishing a
trust fund that conforms to the requirements of this subpart and submitting an originally
signed duplicate of the trust agreement to the commissioner.

B. The trustee must be an entity that has the authority to act as atrustee and whose
trust operations are regulated and examined by afederal or state agency.

C. Thetrust fund for liability coverage must be funded for the full amount of the
liability coverage to be provided by the trust fund before it may be relied upon to satisfy
the requirements of this part. If at any time after the trust fund is created, the amount of
fundsin the trust fund is reduced below the full amount of the liability coverage to be
provided, the owner or operator, by the anniversary date of the establishment of the fund,
must either add sufficient funds to the trust fund to cause its value to equal the full
amount of liability coverage to be provided or obtain other financial assurance as
specified in this part to cover the difference. For purposes of this subpart, "the full
amount of the liability coverage to be provided" means the amount of coverage for
sudden or nonsudden occurrences reguired to be provided by the owner or operator by
this part, less the amount of financial assurance for liability coverage that is being
provided by other financial assurance mechanisms being used to demonstrate financial
assurance by the owner or operator.

D. The wording of the trust fund must be identical to the wording in part

7045.0524, subpart 13.
[In subpart 8, the MPCA adds a new subpart that providesthe option of using a trust
fund for liability coverage. This option is based on federal language for use by
interim status facilities. The MPCA bdieves thisis a reasonable financial assurance
mechanism. The adopted language is based on optional RCRA Amendment 113:
“Consolidated Liability Requirements’ = 40 CFR 265.147(j). Further information
can be found in 53 FR 33938-33960, September 1, 1988; as amended by 56 FR 30200,
July 1, 1991; and 57 FR 42832-42844, September 16, 1992.]//

7045.0626 USE AND MANAGEMENT OF CONTAINERS.

Subpart 1. Scope. This part applies to owners and operators of hazardous waste
facilities that store containers of hazardous waste, except as part 7045.0552 provides
otherwise. Under parts part 7045.0127, subparts 2 to 4, and 7045.0135-subpart-4-Hem-C
Code of Federal Regulations, title 40, section 261.33(c), asincorporated in part
7045.0135, if a hazardous waste is emptied from a container, the residue remaining in the
container is not considered a hazardous waste if the container is empty, as defined in part
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7045.0127, subparts 2 to 4. In that event, management of the container is exempt from
the requirements of this part.
[In subpart 1, the MPCA replaces citations to repealed rules with citations to
equivalent federal rules asincor porated by reference.]//

[For text of subps2to 6, see M.R]

Subp. 7. Special requirementsfor ignitable or reactive waste. Containers holding
ignitable or reactive waste must be located at least 15 meters (50 feet) from the facility's
property line, when physically possible based on the dimensions of the property. When it
is not physically possible to place containers at |east 50 feet from the property line, based
on the dimensions of the property, the ignitable or reactive waste must be placed at |east
as far as the specified minimum distance from property line found in Fable-Number
79.503-F-6f the Minnesota Uniferm State Fire Code asthcorperated-by-reference-thpart
#510-3510, chapter 7510. Nothing in this subpart shall relieve the facility owner or
operator from the obligation to comply with any local, state, or federal law governing
storage of these wastes.

[In subpart 7, the MPCA corrects a reference and cite to a State Fire Code that has
been amended by another rulemaking since originally adopted.]//
[For text of subp 8, see M.R]

Subp. 9. Air emission standards. The owner or operator must manage all hazardous

waste placed in a container in accordance with the applicable requirements of parts
7045.0645, 7045.0647, and 7045.0648.
[In subpart 9, the MPCA adopts language referring to the air emission standardsthat
are being applied to containers at interim status facilities as a result of this
rulemaking. The reference is from required RCRA Amendment 154, 154-1.28:
“Consolidated Organic Air Emission Standards for Tanks, Surface |mpoundments,
and Containers’ = 40 CFR 265.178. Further information regarding the air emission
standar ds can be found in 59 FR 62896-62953, December 6, 1994; as amended by 61
FR 59932-59997, November 25, 1996.]//

7045.0628 TANK SYSTEMS.

Subpart 1. Scope. This part applies to owners and operators of facilities that use tank
systems, including tank systems, sumps, and other such collection devices or systems
used in conjunction with drip pads, as defined in part 7045.0020 and regulated under part
7045.0644, to treat or store hazardous waste, except asitems A and B and part 7045.0552
provide otherwise.

A. Tank systems that are used to store or treat hazardous waste containing no free
liguids and that are located inside a building with an impermeable floor are exempt from
the requirements of subpart 4. To demonstrate the absence or presence of freeliquidsin
the stored or treated waste, EPA: the following test must be used: Method 9095 (Paint
Filter Liquids Test) as described in "Test Methods for Evaluating Solid WWastes Waste,
Physical/Chemical Methods," {EPA publication Ne: SW-846 }-+aust-be-used,
incorporated by reference in part 7045.0065, item D.

[In item A, the MPCA corrects the name of the EPA test method for verifying the
presence of liquids in order to correspond to the federal counterpart in 40 CFR
265.190(a). The amendment is based on required RCRA Amendment 126.15:
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“Testing and Monitoring Activities” Further information can be found in 58 FR
46040-46051, August 31, 1993; asamended at 59 FR 47980-47982, September 19, 1994.
The MPCA also provides languageto clarify whereto find the prescribed test method,
which has changed asaresult of these amendments.]//
[For text of item B, see M.R]
[For text of subps2t0 9, see M.R]

Subp. 10. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
waste must not be placed in atank unless:

[For text of items A and B, see M.R]
C. the tank is used solely for emergencies.

The owner or operator of afacility which treats or stores ignitable or reactive waste in
atank shall comply with the requirements for the maintenance of protective distances
between the waste management area and any public ways, streets, aleys, or an adjoining
property line that can be built upon, as required in the buffer zone requirements for tanks,
contained in article79-of the Minnesota Uniform State Fire Code, as-+Hacorporated-by
reference-th-part 7510-3510 chapter 7510.

[In item C, the MPCA corrects a reference to a previousy amended State Fire
Codel]/l

[For text of subps 11 and 12, see M.R]

Subp. 13. Air emission standards. The owner or operator of afacility must manage

all hazardous waste placed in atank in accordance with parts 7045.0645, 7045.0647, and
7045.0648.
[In subpart 13, the MPCA adopts language referring to the air emisson standards
that arebeing applied to tanksat interim statusfacilitiesas aresult of thisrulemaking.
The reference is from required RCRA Amendment 154, 154-1.29: “Consolidated
Organic Air Emission Standardsfor Tanks, Surface Impoundments, and Containers’
= 40 CFR 265.202. Further information can be found in 59 FR 62896-62953,
December 6, 1994; asamended by 61 FR 59932-59997, November 25, 1996.]//

7045.0629 REQUIREMENTSFOR SMALL QUANTITY AND VERY
SMALL QUANTITY GENERATORSTHAT ACCUMULATE
HAZARDOUSWASTE IN TANKS.

[For text of subps 1to 4, see M.R]
Subp. 5. Ignitable and reactive wastes. Generators regulated under this part must
comply with the following specia requirements for ignitable or reactive waste:
[For text of item A, see M.R]

B. The owner or operator of afacility which treats or stores ignitable or reactive
waste in covered tanks must comply with the buffer zone requirements for tanks
contained in article79-of the Minnesota Uniferm State Fire Code, asthcorperated-by
reference-th-part 7510-3510 chapter 7510.

[In item B, the MPCA corrects a reference to a previousy amended State Fire
Codel]//

[ For text of subp 6, see M.R]
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7045.0630 SURFACE IMPOUNDMENTS.

[For text of subps 1 and 1a, see M.R/]
Subp. 2. General operating requirements.

A. A surface impoundment must maintain enough freeboard to prevent any
overtopping of the dike by overfilling, wave action or a storm. There must be at least 60
centimeters (two feet) of freeboard. Any point source discharge from a surface
impoundment to waters of the United States is subject to the requirements of the Federal
Water Pollution Control Act Amendments of 1972, United States Code, title 33, section
1342, as amended. Spills may be subject to the Federal Water Pollution Control Act
Amendments of 1972, United States Code, title 33, section 1312, as amended.

B. Surface impoundments that are newly subject to RCRA section 3005(j)(1) due
to the promulgation of additional listings or characteristics for the identification of
hazardous waste must be in compliance with subpart 1a not later than 48 months after the
promulgation of the additional listing or characteristic. This compliance period shall not
be cut short as the result of the promulgation of land disposal prohibitions under Code of
Federal Regulations, title 40, part 268, as amended, or the granting of an extension to the
effective date of a prohibition pursuant to Code of Federal Regulations, title 40, section
268.5, as incorporated in part 7045.1390, within this 48-month period.

[In item A, the MPCA adopts language to address wastes that are newly regulated
under the land disposal restrictions. The adopted language is based on required
RCRA Amendment 109.24: “Land Disposal Restrictionsfor Newly Listed Wastes and
Hazardous Debris’ = 40 CFR 265.221(h). Further information about the land
disposal restrictions can be found in 57 FR 37194-37282, August 18, 1992.]//

[For text of subps 2ato 5, see M.R]
Subp. 6. Closure and postclosur e care. The requirements of closure and postclosure

care are asfollows:

[For text of item A, see M.R]

B. If the owner or operator removes or decontaminates all the impoundment
materials described in item A, the impoundment is not further subject to the requirements
of parts 7045.0552 to 7045.0642 7045.0651. At closure and throughout the operating
period, unless the owner or operator can demonstrate that any waste removed from the
surface impoundment is not a hazardous waste, he or she becomes a generator of
hazardous waste and must manage it in accordance with all applicable requirements of
parts 7045.0205 to 7045.0397 and 7045.0552 to 70450642 7045.0651.

[Initem B, the MPCA corrects citations to ranges of rulesthat changed as partswere
added.]//

[For text of items C and D, see M.R]

Subp. 7. Special requirementsfor ignitable or reactive wastes. Ignitable or reactive
waste must not be placed in a surface impoundment unless the waste and the
impoundment satisfy all applicable requirements of parts7045.1300-t0-7045.1380 part
7045.1390, and:

[In subpart 7, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of items A and B, see M.R/]
Subp. 8. Special requirementsfor incompatible wastes. Incompatible waste, or
incompatible wastes and materials, must not be placed in the same surface impoundment
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unless part 7045.0562, subpart 2, isfollowed. For examples of potentially incompatible
wastes, or incompatible waste and materials, see part 7045.0643, subpart 1, item D.

[In subpart 8, the MPCA initiates providing a citation to a rule that incorporates an
appendix which lists examples of potentially incompatible wastes and materials. This
citation corresponds to parenthetical information provided in the federal counterpart
to this rule found at 40 CFR 265.230. The reference to part 7045.0643, subpart 1,
item D is to the rule being added in this rulemaking that incorporates appendices
from the federal regulations.]//

Subp. 9. Air emission standards. The owner or operator must manage all hazardous

waste placed in a surface impoundment in accordance with parts 7045.0645 and
7045.0648.
[In subpart 9, the MPCA requires surface impoundments to comply with the
requirements for air emissions being adopted in this rulemaking. The language is
based on required RCRA Amendment 154, 154-1.30: “Consolidated Organic Air
Emisson Standards for Tanks, Surface Impoundments, and Containers’ = 40 CFR
265.231. Further information can be found in 59 FR 62896-62953, December 6, 1994;
asamended by 61 FR 59932-59997, November 25, 1996.]//

7045.0632 WASTE PILES.

[For text of subps 1 to 4b, see M.R]

Subp. 5. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
waste must not be placed in a pile unless the waste and pile satisfy all applicable
requirements of parts-#045-1300-t6-7045-1380 part 7045.1390:

[In subpart 5, the MPCA provides the replacement citation for a repealed range of
rules]//

[ For text of items A and B, see M.R]
[ For text of subps 6 to 9, see M.R]

7045.0634 LAND TREATMENT.

[For text of subps1to 6, see M.R]

Subp. 7. Special requirementsfor ignitable or reactive waste. Ignitable or reactive
wastes must not be land treated, unless the waste and treatment zone meet all applicable
requirements of parts7045.1300-t0-7045:-1380 part 7045.1390, and the waste is
immediately incorporated into the soil so that the resulting waste, mixture, or dissolution
of material no longer meets the definition of ignitable or reactive waste under parts
7045.0131, subpart 2 or 5; and 7045.0562, subpart 2 is complied with.

[In subpart 7, the MPCA provides the replacement citation for a repealed range of
rules]//

[ For text of subp 8, see M.R.]

7045.0638 LANDFILLS.
[ For text of subps 1to 3, see M.R]
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Subp. 4. Closur e and postclosur e. Closure and postclosure requirements are as
follows:
[For text of item A, see M.R]

B. After final closure, the owner or operator shall comply with al postclosure
requirements contained in parts 7045.0600 to 7045.0606 including maintenance and
monitoring throughout the postclosure care period. The owner or operator must:

[For text of subitem (1), see M.R\]

(2) maintain and monitor the leak detection system in accordance with part

7045.0538, subparts 3, item C, subitems (3), unit (d), and (4); and 2c, item B, and comply
with al other applicable leak detection system requirements of thispart parts 7045.0552
to 7045.0651 governing interim status facility standards,
[In subitem (2), the MPCA adopts language referring to the leak detection system
requirements that can be found in the entire range of interim status rules. The
existing language referred only to the leak detection requirements that apply to
landfills. However, in an EPA program authorization review, the EPA identified the
fact that the corresponding federal regulationsin 40 CFR 264.310(b)(2) reference the
entire part of the federal regulations that regulate interim status. The MPCA is
making the changes in this subpart to correct this error. The language of this
amendment is based on required RCRA Amendment 100: “Liners and Leak
Detection Systems for Hazardous Waste Land Disposal Units’ = 40 CFR
264.310(b)(2). Further information can be found in 57 FR 3462-3497, January 29,
1992.1/

[For text of subitems (3) to (5), see M.R]
Subp. 5. Special requirementsfor ignitable or reactive waste. Special requirements
for ignitable or reactive waste are as follows:

A. Except as provided in item B, and subparts 7 and 9, ignitable or reactive waste
must not be placed in alandfill unless the waste and landfill meet all applicable
requirements of parts#045:1300-t6-7045-1380 part 7045.1390, and the resulting waste,
mixture, or dissolution of material no longer meets the definition of ignitable or reactive
waste under part 7045.0131, subpart 2 or 5, and compliance with part 7045.0562, subpart
2, is maintained.

[In item A, the MPCA provides the replacement citation for a repealed range of
rules]//

B. Except for prohibited wastes which remain subject to treatment standards in
parts7045:1350-t0-7045:1360 Code of Federal Regulations, title 40, sections 268.40 to
268.42, as incorporated in part 7045.1390, ignitable wastes in containers may be
landfilled without meeting the requirements of item A if the wastes are disposed so that
they are protected from any material or conditions which may cause them to ignite.
| gnitable wastes must be disposed in nonleaking containers which are carefully handled
and placed so asto avoid heat, sparks, rupture, or any other condition that might cause
ignition of the wastes; must be covered daily with soil or other noncombustible material
to minimize the potential for ignition of the wastes; and must not be disposed in cells that
contain or will contain other wastes which may generate heat sufficient to cause ignition
of the wastes.

[In item B, the MPCA replaces citations to repealed rules with citations to equivalent
federal rulesasincor porated by referencel]//
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[For text of subp 6, see M.R/]

Subp. 7. Special requirementsfor liquid waste. Bulk or noncontainerized liquid
waste or waste containing free liquids, whether or not abserbents sorbents have been
added, must not be placed in alandfill.

A. A container holding liquid waste or waste containing free liquids must not be
placed in alandfill, unless:

(1) al free standing liquid has been removed by decanting, or other methods;
has been mixed with abserbent sorbent or solidified so that free standing liquid is no
longer observed; or has been otherwise eliminated;

[For text of subitems (2) to (4), see M.R]

B. To demonstrate the presenee-or absence or presence of freeliquidsin either a

containerized or a bulk waste, the following test must bedemenst#ated—us—ng%hePamt
Fiter LiguidsTest; used: Method 9095 (Paint Filter Liquids Test) as described in " Test
Methods for Evaluating Solid WWastes Waste, Physical/Chemical Methods,” EPA
publication rumber SW-846, incorporated in part 7045.0065, item D.
[In item B, the MPCA rephrases existing language and makes corrections to
information regarding the name of the EPA test methods for determining the
presence of free liquids. The amendment is based on required RCRA Amendment
126.15: “Testing and Monitoring Activities’ = 40 CFR 265.314(d). Further
information can be found in 58 FR 46040-46051, August 31, 1993; as amended at 59
FR 47980-47982, September 19, 1994.]//

C. Sorbents used to treat free liquids to be disposed of in landfills must be
nonbiodegradable. Nonbiodegradabl e sorbents are materials listed or described in
subitem (1) or materials that pass one of the tests in subitem (2).

(1) Nonbiodegradable sorbents:

(a) inorganic minerals, other inorganic materials, and elemental carbon (for
example, aluminosilicates, clays, smectites, Fuller's earth, bentonite, calcium bentonite,
montmorillonite, calcined montmorillonite, kaolinite, micas (illite), vermiculites, and
zeolites; calcium carbonate (organic free limestone); oxides/hydroxides, alumina, lime,
silica (sand), and diatomaceous earth; perlite (volcanic glass); expanded volcanic rock;
volcanic ash; cement kiln dust; fly ash; rice hull ash; and activated charcoal/activated

carbon);

(b) high molecular weight synthetic polymers (for example, polyethylene,
high density polyethylene (HDPE), polypropylene, polystyrene, polyurethane,
polyacrylate, polynorborene, polyisobutylene, ground synthetic rubber, cross-linked
alylstyrene and tertiary butyl copolymers). This does not include polymers derived from
biological material or polymers specifically designed to be degradable; or

(c) mixtures of these nonbiodegradable materials.

(2) Tests for nonbiodegradabl e sorbents must use the following methods. The
methods are incorporated by reference under part 7045.0538, subpart 10, item D, subitem

2:

(a) the sorbent material is determined to be nonbiodegradable under ASTM
Method G21-70 (1984a), Standard Practice for Determining Resistance of Synthetic
Polymer Material to Fungi;

ncooley Page 169 5/13/2008



O©CO~NO U WNPE

(b) the sorbent material is determined to be nonbiodegradable under ASTM
Method G22-76 (1984b), Standard Practice for Determining Resistance of Plastics to
Bacteria; or

(c) the sorbent material is determined to be nonbiodegradable under OECD
test 301B: [CO, Evolution (Modified Sturm Test)].
[In subpart 7, the MPCA makes a number of changes to the regulations governing
landfills. At several points, the MPCA changes the word “absorbent” to the broader
term “sorbent,” based on federal language. @ The MPCA also adopts specific
requirements regarding the use of sorbentsto treat free liquids. These changes are
reasonable for the reasons discussed in part 7045.0538, subpart 10 and are based on
language from required RCRA Amendment 118.3: “Liquids in Landfills [I” = 40
CFR 265.314. Further information can be found in 57 FR 54452-54461, November 18,
1992.]/1

[For text of subp 8, see M.R]

Subp. 9. Special requirementsfor disposal of laboratory packs. Small containers of
hazardous waste in overpacked drums, or laboratory packs, may be placed in alandfill if
the requirements of items A to F are met:

A. Hazardous waste must be packaged in nonleaking inside containers. The inside

containers must be of a design and constructed of a material that will not react
dangerously with, be decomposed by, or be ignited by the waste held therein. Inside
containers must be tightly and securely sealed. The inside containers must be of the size
and type specified authorized in the United States Department of Transportation
hazardous materials regulations under Code of Federal Regulations, title 49, parts 173,
178, and 179, and 180, as amended, if those regulations specify a particular inside
container for the waste.
[In item A, the MPCA is amending the State rules on the advice of Minnesota's
Department of Transportation. The amendments revise language to conform with
amended U.S. Department of Transportation regulations. The language of thisitem is
dightly different than the federal counterpart found at 40 CFR 265.316, but the
MPCA believesit isthe more accurate and current reference to the applicable United
States Department of Transportation requirements.]//

B. The inside containers must be overpacked in an-epen aremovable head metal
shipping container as specified in United States Department of Transportation regulations
under Code of Federal Regulations, title 49, section 173.12 and parts 178 and, 179, and
180, as amended;-of-ne-mere than-416-iter (110-gallon)-capacity-and. Theinside
containers must be surrounded by a sufficient quantity of abserbent chemically
compatible sorbent material, determined to be nonbiodegradable in accordance with
subpart 7, item C, to completely abserb sorb all of the liquid contents of the inside
containers. The gross weight of the complete package must not exceed 205 kilograms
(452 pounds). The metal outer container must be full after packing it has been packed
with inside containers and abserbent sorbent material.

[In item B, the MPCA adopts language addressing changes to the corresponding
federal EPA regulation regarding overpacking of containers and also to address
changes made to the federal Department of Transportation regulations. The changes
are based on required RCRA Amendment 118.4: “Liquidsin LandfillsIl” = 40 CFR
265.316(b). Further information can be found in 57 FR 54452-54461, November 18,
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1992. The MPCA isrevising the federal language dightly to reflect revisons in the
cited U.S. Department of Transportation regulations. The MPCA believes that these
differences, taken on the advice of the Minnesota Department of Transportation, are
amore accuratereferenceto therulesthat actually apply.]//

C. The abserbent sorbent material used must not be capable of reacting
dangerously with, being decomposed by, or being ignited by the contents of the inside
containers, in accordance with part 7045.0562, subpart 2.

[In item C, the MPCA changes “absorbent” to “sorbent” for the same reasons
discussed in subpart 7 of thispart.]/
[For text of items D and E, see M.R]

F. The disposal complies with parts7045:-1300-t67045:1380 part 7045.1390.

Persons who incinerate lab packs aceerdingto-part 7045.1360 in accordance with Code
of Federal Regulations, title 40, section 268.42(c)(1), asincorporated in part 7045.1390,
may use fiber drumsin place of metal outer containers. The fiber drums must meet the
United States Department of Transportation specifications in Code of Federal Regulation,
title 49, section 173.12, as amended, and be overpacked aceerding-to in accordance with
item B.
[In item F, the MPCA replaces a reference to a repealed range of rules with the
correct citation being adopted or incorporated by reference in this rulemaking. The
MPCA also is amending the rules at this time to include the phrase “as amended” in
regard to future changesto Department of Transportation specifications. Thistype of
prospective adoption is reasonable for the reasons discussed in part IV of this
Statement of Need and Reasonableness. Finally, the MPCA revises language at the
end of theitem for grammatical purposes.]//

7045.0643 APPENDICES TO INTERIM STATUSFACILITY STANDARDS.
Subpart 1. Incorporation of federal regulations. The following appendices found in

Code of Federal Regulations, title 40, part 265, as amended, are incorporated by
reference:
[In subpart 1, items A to E, the MPCA incorporates by reference the appendices to
Interim Facility Standards that are found in 40 CFR 265. In these appendices, the
MPCA is adopting standards or teststhat are referenced either in current rulesor in
rulesthat are being adopted or revised for interim status facilities in this rulemaking.
By adopting these appendices by reference as amended, the MPCA will ensure that
the most current standards are incorporated into the State rules. The MPCA’s
discussion of the reasonableness of incorporating federal regulations “ as amended” is
provided in Section IV of this Statement of Need and Reasonableness. Note: the EPA
repealed its former Appendix Il from the federal regulations which is why it is not
included thethese incor por ated appendices.]//

A. Appendix |, Recordkeeping Instructions,
[In item A, the MPCA incorporates Appendix |, regarding recordkeeping. This
Appendix was amended as described in required RCRA Amendment 131.2:
“Recordkeeping Instructions, Technical Amendment” = 40 CFR 265 Appendix I,
Tables 1 and 2. Further information can be found in 59 FR 13891-13893, March 24,
1994.1/1

B. Appendix |11, EPA Interim Primary Drinking Water Standards;
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[In item B, the MPCA incorporates Appendix III, a listing of drinking water
standards. The MPCA believesit isreasonable to incorporate these standar ds, which
arereferred to in part 7045.0590, subpart 6, by reference in order to accommodate
futurerevisonsl]//

C. Appendix IV, Tests for Significance;

[Initem C, the MPCA incor porates Appendix |V, which establishes tests to determine
significance. The MPCA believes it is reasonable to incor porate this test, which is
referred toin part 7045.0592, subpart 2, by referencein order to accommodate future
revisons.//

D. Appendix V, Examples of Potentially Incompatible Waste; and
[In item D, the MPCA incorporates Appendix V, which provides examples of
incompatible wastes. The MPCA believes it is reasonable to incorporate this list of
examples, which arereferred toin part 7045.0630, subpart 8, by referencein order to
accommodate futurerevisions.]//

E. Appendix VI, Compounds with Henry's Law Constant Less Than 0.1 Y/X.
[Initem E, the MPCA adopts language regarding the use of Henry’s Law Constant.
This Appendix was amended as described in required RCRA Amendment 163.38:
“Organic Air Emisson Standards for Tanks, Surface Impoundments, and
Containers; Clarification and Technical Amendment” = 40 CFR 265 Appendix VI.
Further information can be found in 62 FR 64636-64671, December 8, 1997.
Appendix VI is referenced in 265.1081 which the MPCA is incorporating in this
rulemaking as part of the air emission standards.]//

Subp. 2. Additions, modifications, or_exceptionsto incor porated regulations. Part
7045.0090, adoption and incorporation by reference, also applies.
[In subpart 2, the MPCA provides a reference to part 7045.0090 which applies
whenever regulations are incorporated by reference. Part 7045.0090, subpart 1f,
specifically applies when federal interim status facility standards are incorporated by
referencel]//

7045.0645 AIR EMISSION STANDARDS FOR TANK S, SURFACE
IMPOUNDMENTS, AND CONTAINERS.

Subpart 1. Incorporation of federal regulations. The owners and operators of
interim status facilities that treat, store, or dispose of hazardous waste in tanks, surface
impoundments, or containers must comply with Code of Federal Regulations, title 40,
part 265, subpart CC, air emission standards for tanks, surface impoundments, and
containers, sections 265.1080 to 265.1091, as amended, which are incorporated by
reference subject to the exceptions in subpart 2.
[In part 7045.0645, the MPCA incorporates federal requirements addressing air
emission standards that apply to interim status facilities that treat, store or dispose of
hazardous waste in tanks, surface impoundments or containers. The State rules
previousy only provided air emisson standards for process vents and equipment
leaks. The new standards, referenced in subpart 1 are based on federal regulations
found in 40 CFR 265, subpart CC (40 CFR 265.1080 through 265.1090), “Air
Emisson Standards for Tanks, Surface Impoundments, and Containers” By
incor porating these standards by reference, the MPCA also effectively incorporates
language from theserelated RCRA Amendments:
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e RCRA Amendments 154, 154-1.26, 154-2, 154-3, 154-4, 154-5, 154-6:
“Consolidated Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers’ = 40 CFR 265.1080-1091. Further information
can be found in 59 FR 62896-62953, December 6, 1994; as amended by 60 FR
26828-26829, May 19, 1995; 60 FR 50426-50430, September 29, 1995; 60 FR
56952-56954, November 13, 1995; 61 FR 4903-4916, February 9, 1996; 61 FR
28508-28511, June 5, 1996; and 61 FR 59932-59997, November 25, 1996.]

e RCRA Amendment 177: “Organic Air Emisson Standards: Clarification and
Technical Amendments’ = 40 CFR 265.1080(b)(5); 265.1084(a)(1)(i-ii);
265.1084(a)(3)(ii)(B,D); 265.1084(a)(3)(iii); 265.1084(b)(1)(i-ii);
265.1084(b)(3)(ii)(B,D); 265.1084(b)(3)(iii); 265.1085(h)(3)(i-ii); and 265.1087(€)(6).
Further information can befound in 64 FR 3382, January 21, 1999.

e RCRA Amendment 163.28-37: “Organic Air Emisson Standards for Tanks,
Surface Impoundments, and Containers, Clarification and Technical
Amendment” = 40 CFR 265.1080; 265.1081; 265.1082; 265.1083; 265.1084;
265.1085; 265.1086; 265.1087; 265.1088; and 265.1090. Further information can
befound in 62 FR 64636-64671, December 8, 1997.]//

Subp. 2. Additions, modifications, or_exceptionsto incor porated regulations.
A. The agency does not incorporate the following Code of Federal Regulations,
title 40, part 265, subpart CC, provisions, as amended:
(1) Code of Federal Regulations, title 40, section 265.1080(d) to (g), governing
specific exclusions; and
(2) Code of Federal Regulations, title 40, section 265.1083(c)(4)(ii), governing
authority that EPA cannot delegate to states.

[In item A, the MPCA clarifies that it does not incorporate parts of the federal

regulations governing specific exclusons and authority that does not apply in

Minnesota. The exceptions to the adoption by reference are: (1) the MPCA does not

adopt specific exclusions relating to peroxide manufacturers (described in 265.1080

(d)), and sites located in other states (described in 265.1080 (€) to (g)); and (2) the

MPCA does not have the authority to grant variances to specific land disposal

treatment standards (described in 265.1083 (c )(4)(ii)). See the discussion of the

similar exclusion in part 7045.1390, subpart 5, item A of thisdocument.]//
B. Part 7045.0090, adoption and incorporation by reference, also applies.

[In item B, the MPCA refers readers to the general State rule part governing

adoption and incor por ation by reference.]//

7045.0649 CONTAINMENT BUILDINGS.

Subpart 1. I ncor por ation of federal regulations. The owners and operators of
interim status facilities that store or treat hazardous waste in containment buildings must
comply with Code of Federal Regulations, title 40, part 265, subpart DD, Contai nment
Buildings, sections 265.1100 to 265.1110, as amended, which are incorporated by
reference subject to the exceptions in subpart 2.
[In part 7045.0649, the MPCA incor por ates the requirements of 40 CFR 265, subpart
DD, “Containment Buildings’ by reference, as amended. The MPCA believes that it
is efficient and reasonable to adopt this section of the federal regulations by reference
as amended. In the incorporated federal regulations, sections 265.1103-1110 are
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“reserved.” Sincethe MPCA incorporates these sections of RCRA as amended, if the
EPA incorporates regulations into these reserved sections, they would be
automatically incorporated into the State rules unless the MPCA amends its rulesto
provide exceptions to particular provisons. By adopting this rule, the MPCA also
adopts amendments based on required RCRA Amendment 109.25: “Land Disposal
Restrictions for Newly Listed Wastes and Hazardous Debris’ = 40 CFR 265.1100-
1110. Further information can befound in 57 FR 37194-37282, August 18, 1992.]//
Subp. 2. Additions, modifications, or exceptionsto incorporated regulations. Part
7045.0090, adoption and incorporation by reference, also applies.
[In subpart 2, the MPCA provides exceptions to its incorporation by reference in
subpart 1 by referring readersto the general State rule part governing adoption and
incor por ation by reference.]//

7045.0652 FACILITIESGOVERNED BY FACILITY STANDARDS.

Subpart 1. General requirements. Parts 7045.0652 and 7045.0655 apply in lieu of
parts 7045.0450 to 7045.0642 7045.0651 to the owner or operator of the following types
of unitsor facilities:

[In subpart 1, the MPCA corrects a citation to a range of rulesthat changed as parts
were added.]//
[For text of items Ato D, see M.R]
[For text of subp 2, see M.R]

7045.0655 GENERAL FACILITY STANDARDS.

[For text of subps1to 5, see M.R]

Subp. 6. Closure. At closure, the owner or operator of an elementary neutralization
unit, pretreatment unit, or wastewater treatment unit shall remove al hazardous waste and
hazardous waste residues from the unit.

At closure, the owner or operator of a combustion waste facility shall analyze the
waste present in the facility aceerdingto in accordance with parts 7045.0102 to
7045.0143 7045.0155 and shall submit the waste analysis results and proposed closure
methods to the commissioner. Based on the waste analysis and proposed closure methods,
the agency shall determine which closure standards from parts 7045.0450 to 7045.0551,
if any, apply to the facility.

[In subpart 6, the MPCA makes a grammatical change that does not alter the
meaning of the rules. The MPCA also corrects citations to ranges of rules that
changed as partswere added.]//

[For text of subp 7, see M.R/]

7045.0665 USE HAZARDOUSWASTESUSED IN A MANNER

CONSTITUTING DISPOSAL.

[In part 7045.0665, the MPCA revisesthetitleto clarify the subject of thispart.]/
Subpart 1. Scope. Hems-A-and-B-apphy This part applies to hazardous wastes that are

used in amanner constituting disposal.

[Insubpart 1, the M PCA reviseslanguage to clarify to what thisentire part applies.]//
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[For text of item A, see M.R]
B. Hazardous wastes are not used in a manner constituting disposal if:
[For text of subitems (1) and (2), see M.R]

(3) the products meet the applicable treatment standards in parts7045.1350-t0
7045:1360-or-apphicable prohibitionlevelsinpart 70451330 Code of Federal
Regulations, title 40, sections 268.40 to 268.49, as incorporated in part 7045.1390, or, if
no treatment standards have been established, meet the applicable prohibition levelsin
Code of Federal Regulations, title 40, section 268.32, as incorporated in part 7045.1390,
or RCRA section 3004(d) where no treatment standards have been established, for each
recyelable-material hazardous waste that they contain.
[In subitem (3), the MPCA is deleting citations to repealed State rules and replacing
them with citations to equivalent federal rules that are being incorporated by
reference in this rulemaking. The references to the deleted and replaced citations
refer to the land disposal restrictions that are discussed in more detail in this
Statement at part 7045.1390. Thislanguage in subpart 1, item B, now correspondsto
40 CFR 266.20(b) with the following exception. In the last sentence the MPCA has
changed the term “recyclable material,” which is used in the federal counterpart, to
“hazardous waste” The MPCA believes that the treatment standards referred to
only apply to hazardous wastes and would not necessarily apply to recyclable
materials that may or may not be hazardous wastes. The term “hazardous waste’ is
moreaccurate and approprlateto thisapplication.]//

[The MPCA IS deletmg the Iast paragraph of |tem B addruung the regulation of
fertilizers and is providing new requirements addressing fertilizers in item D,
subitems (1) and (2) below.]//

C. Antiskid/deicing uses of dags, which are generated from high temperature

metals recovery (HTMR) processing of hazardous waste K061, K062, and FOO06, in a
manner constituting disposal are not covered by the exemption in item B and remain
subject to regulation.
[In item C, the MPCA adopts language from required RCRA Amendment 136.2:
“Removal of the Conditional Exemption for Certain Slag Residues’ = 40 CFR
266.20(c); Further information about the Amendment can be found at 59 FR 43496-
43500, August 24, 1994.]//

D. Fertilizers that contain recyclable materials are not subject to regulation
provided that:

(1) they are zinc fertilizers that meet the requirementsin Code of Federal
Regulations, title 40, section 261.4(a)(21), as amended; or

(2) they meet the applicable treastment standards in Code of Federal Regulations,
title 40, sections 268.40 to 268.49, as incorporated in part 7045.1390, for each hazardous
waste that they contain.
[Item D, addressing the use of fertilizers, is added to incorporate a paragraph that
was formerly at the end of item B, subitem (3), along with certain modifications to
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make it consistent with the federal counterpart found at 40 CFR 266.20(d). The
change is based on RCRA Amendment 200: “Zinc Fertilizers Made from Recycled
Hazardous Secondary Materials’ = 40 CFR 266.20(d). Further information can be
found at 67 FR 48393-48415, July 24, 2002.]//
[For text of subps lato 3, see M.R]

Subp. 4. Standar ds applicable to facilities managing wastes that areto beused in
a manner that constitutes disposal. Facilities managing wastes in a manner that
constitutes disposal are subject to the following requirements:

A. owners or operators of facilities that store recyclable wastes that are to be used
in amanner that constitutes disposal, but who are not the ultimate users of the wastes are
subject to all applicable provisions of parts 7023.9000-t67023.9050; 7045.0450 to
7045.0534,-7045.0544 7045.0551, and 7045.0552 to 7045:0632 7045.0651, and chapter
7001; and
[Initem A, the MPCA deetes a citation to chapter 7023 that the MPCA repealed in a
prior rulemaking. The MPCA also corrects citations to ranges of rules that changed
aspartswere added.]//

B. owners or operators of facilities that use recyclable wastes that are to be used in

amanner that constitutes disposal are subject to all applicable provisions of parts
#023-9000-t6-7023-9050; 7045.0450 to 7045-0538,7045-0544 7045.0551, 7045.0552 to
#045.0638 7045.0651, and 7045.1390 and chapter 7001.
[Initem B, the MPCA makes several changes. First, the MPCA deletes a citation to
chapter 7023 that the MPCA repealed in a prior rulemaking. Second, the MPCA
corrects a citation to a range of rules that changed as parts were added in this
rulemaking. Finally, the MPCA adopts a reference to the land disposal restrictions
that would also apply to facilities managing wastes to be used in a manner that
constitutes disposal using the citerevised in thisrulemaking.]//

7045.0686 SPECIAL REQUIREMENTSFOR MANAGEMENT OF SPENT
OR WASTE HOUSEHOLD BATTERIES.

Subpart 1. Scope. The requirements of this part apply to operators who collect, store,
transport, or reclaim spent or waste household batteries as a part of a household battery
management program.

[For text of item A, see M.R]

B. Operators who collect, transport, or store spent or waste household batteries
which are sent for recycling but who do not reclaim them are subject to regulation under
subparts 2 and 3, but are not otherwise subject to regulation under parts 7023.9000-to
#023.9050; 7045.0205 to 7645:1380 7045.1390, and chapter 7001 for such collection,
transportation, and storage.

[Initem B, the MPCA deletes a citation to chapter 7023 that the MPCA repealed in a
prior rulemaking. The MPCA also correctsa citation to arange of rulesthat changed
as partswere added.]//

[For text of items C and D, see M.R]
[ For text of subps 2 to 4, see M.R]
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7045.0692 HAZARDOUS WASTE BURNED FOR ENERGY RECOVERY.

[For text of subps 1to 4, see M.R]

Subp. 5. Standar ds applicable to marketer s of hazardous waste fuel. Marketers are
subject to the requirementsin items A to F.

[For text of items A and B, see M.R]

C. If amarketer isagenerator, or becomes a generator by initiating a shipment of
hazardous waste fuel, the marketer must comply with parts 7045.0205 to 7045.0320. If
the marketer operates a facility, the marketer must comply with parts 7045.0450 to
#045.0534 7045.0551. If the marketer is operating afacility under interim status, the
marketer must comply with parts 7045.0552 to 7045.0632 7045.0651. If the marketer
stores hazardous waste, the marketer must comply with the agency's permitting
procedures in chapter 7001 and-parts7023.9000-t6-7023.9050 for storage of hazardous
waste.

[Initem C, the MPCA corrects two citations to ranges of rules that changed as parts
were added. The MPCA also deletes a citation to chapter 7023 that the MPCA
repealed in a prior rulemaking.]//

[For text of items D and E, see M.R]

F. In addition to the applicable record keeping requirements of parts 7045.0205 to
7045.0320, 7045.0450 to 7045:0534 7045.0551, and 7045.0552 to #045.0632 7045.0651,
amarketer must keep a copy of each certification notice received or sent for three years
from the date the marketer last engaged in a hazardous waste fuel marketing transaction
with the person who sent or received the certification notice.

[Initem F, the MPCA corrects citations to ranges of rulesthat changed as parts were
added.]//

Subp. 6. Standar ds applicableto burners of hazardous waste fuel. Owners and
operators of industrial furnaces and boilersidentified in subpart 2, item B, that burn
hazardous fuel are subject to the requirementsinitems A to F.

[For text of items Ato D, see M.R]

E. Generators who accumulate waste for longer than the time periodsin item D,
and burners who receive waste from off-site and store it, must comply with the following
reguirements:

(1) the agency's permitting procedures in chapter 7001 and-parts7023.9000-to
#023:9050 for hazardous waste storage facilities, parts 7045.0205 to 7045.0536,
7045.0544, 7045.0552 to 7045.0632, 7045.1000 to 7045.1030, and 7045:1300-t6
#645:1380 7045.1390; and
[In subitem (1), the MPCA deletes a citation to chapter 7023 that the M PCA repealed
in a prior rulemaking. The MPCA also provides the replacement citation for a
repealed range of rules.]//

[For text of subitem (2), see M.R]
[For text of item F, see M.R]

7045.0800 MIXTURES OF USED OIL AND HAZARDOUSWASTE.

[For text of subps 1 and 2, see M.R/]
Subp. 3. Rebuttable presumption of mixing. Except as provided in items A to C,
used oil containing more than 1,000 ppm total halogens is presumed to have been mixed
with a halogenated hazardous waste listed in part 7045.0135, and thus s subject to
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regulation as a listed hazardous waste. Persons may rebut this presumption by
demonstrating that the used oil does not contain hazardous waste. Demonstration must
either involve applying knowledge of the source of halogens or the use of an analytical
method from Environmental Protection Agency document SW-846, Editien-H—{such-as
method-8010A-0r-8021) as incorporated by reference in part 7045.0065, item D, to show
that the used oil does not contain greater than 100 ppm of any individual halogenated
hazardous constituent listed in part 7045.0139.
[In subpart 3, the MPCA revises language to mor e accurately identify the prescribed
analytic method. The MPCA also provides a clearer reference to where it is
incor porated into these rules.]//

[For text of items Ato C, see M.R]

Subp. 4. Characteristic waste. Mixtures of used oil and hazardous waste that solely
exhibits one or more of the hazardous waste characteristics identified in part 7045.0131
and mixtures of used oil and hazardous waste that is listed in part 7045.0135 solely
because it exhibits one or more of the characteristics of hazardous waste identified in part
7045.0131 are subject to:

[For text of item A, see M.R]

B. except as provided in item C, regulation as used oil under parts 7045.0790 to
7045.0990 and regulation under the land disposal restrictions of parts7045-1300-te
70451380 part 7045.1390, if the resultant mixture does not exhibit any characteristic of
hazardous waste identified in part 7045.0131; or
[In item B, the MPCA provides the replacement citation for a repealed range of
rules]//

[For text of item C, see M.R.]

7045.0805 WASTE CONTAINING OR CONTAMINATED WITH USED
OIL.

A. Waste contaminated with used oil that is destined for disposal is subject to
evaluation under parts 7045.0102 to 7045.0143 7045.0155 to determine if it is hazardous
waste, and the appropriate solid or hazardous waste management standards based on the
results of the evaluation, unlessthe waste is:

[In item A, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of subitems (1) and (2), see M.R]
[For text of items B to E, see M.R]

7045.0855 STANDARDS FOR USED OIL GENERATORS.
[ For text of subpart 1, see M.R]

Subp. 2. Storage.
A. Used ail generators shall comply with all applicable spill prevention, control,
and countermeasures requirements of Code of Federal Regulations, title 40, part 112, as
amended, in addition to the requirements of this part. Used oil generators shall also

comply with the underground storage tank standards of Cede-of-Federal-Regulationstitle
40-part-280; chapter 7150 for used oil stored in underground tanks, whether or not the
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used oil exhibits any characteristic of hazardous waste, in addition to the requirements of
this part.
[In item A, the MPCA deletes a reference to the federal underground storage tank
standards and replaces it with language to clarify that the State rules governing
storage tank standards found in chapter 7150 apply to used oil generators who store
used oil in underground tanks. The federal regulations gover ning under ground tanks
wer e in effect before the adoption of the State rules gover ning under ground tanks and
a reference to the federal regulations was reasonable. However, now that the State
rules are in effect, it is reasonable to delete the redundant reference to the federal
regulations. None of thesereferencesto existing rules and statutes change the effect of
thisitem.]//

B. Used oil generators who store used oil fer-mere-than-seven-daysin aboveground

tanks ef-atleast- 110-galtensin-size are subject to parts7100.0010-t6-7100-0090 chapter
7151, in addition to the requirements of this part. Used oil generators who store at |east

10,000 gallons of used ail at one time are subject to the requirements of Minnesota
Statutes, chapter 115E, to prepare and maintain a discharge prevention and response plan,
in addition to the requirements of this part. All used oil generators shall comply with the
storage and use requirements of article79-of the Minnesota Uniferm State Fire Code, as
HAcorperated-by-reference Hpart7530-3510 chapter 7510, in addition to the requirements
of this part.
[In item B, the MPCA removes obsolete and superfluous time and size limits.
Appropriate limits are provided in applicable chapter 7151 rules. The MPCA also
corrects a citation to repealed chapter 7100 rules that were previoudy changed and
moved to chapter 7151. The MPCA also corrects an obsolete reference to provide the
current State Fire Code. These changes maintain the original intent of the rule that
above ground storage tank rules, spill prevention and response rules, and State Fire
Codes apply to those storing used ail.]/

[For text of items C and D, see M.R]

Subp. 3. On-site burning in small burning units designed to burn used ail.
Generators who store used oil in vessels directly connected to burning units shall comply
with article-61-of the Minnesota Uniferm State Fire Code, as+acorporated-by-referencen
part7510:3510 chapter 7510. Generators may burn used oil in burning units designed to
burn used oil provided that:

[Insubpart 3, the MPCA correctsareferenceto the State Fire Code.]//
[For text of items Ato D, see M.R]
E. the unit isusedHr-aeeerdanee and its operation comply with the Minnesota
Statutes-section-299F.015 Fire Code.
[For text of subps4 and 5, see M.R/]

Subp. 6. Closure.

A. Generators who store or process used oil in aboveground tanks must to the
extent practical, at closure of the tank system, remove or decontaminate visible residues
in tanks, contaminated containment system components, contaminated soils, and
structures and equipment contaminated with used oil and manage them as hazardous
waste unless the materials are not hazardous waste under parts 7045.0102 to 7645.6143
7045.0155.
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[In item A, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//

B. Owners and operators who store used oil in containers must, at closure, remove
containers holding used oils or residues of used oil from the site. The owner or operator
must remove or decontaminate used oil residues, contaminated containment system
components, contaminated soils, and structures and equipment contaminated with used
oil, and manage them as hazardous waste unless the materials are not hazardous waste
under parts 7045.0102 to 7045.0143 7045.0155.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//
[For text of subp 7, see M.R/]

7045.0865 STANDARDS FOR USED OIL TRANSPORTERSAND
TRANSFER FACILITIES.
[ For text of subps 1 to 6, see M.R]

Subp. 7. Used oil dischar ges.
[For text of items Ato C, see M.R/]

D. Anair, rail, highway, or water transporter who has discharged used oil must
give notice, if required by Code of Federal Regulations, title 49, section 171.15, as
amended, to the National Response Center (800) 424-8802, and report in writing as
requwed by Code of Federal Regulatlons title 49 sectlon 171 16, as amended to the

Informatlon 5\/stems Manaqer PHH 63 Pi pellne and Hazardous Materlals Safetv
Administration, Department of Transportation, Washington, D.C. 20590-0001, or submit
an electronic hazardous materials incident report to the Information Systems Manager,
DHM-63, Pipeline and Hazardous Materials Safety Administration, Department of
Transportation, Washington, D.C. 20590-0001 at http://hazmat.dot.gov.
[In item D, the MPCA follows advice from Minnesota’'s Department of
Transportation to revise language to conform with amended U.S. Department of
Transportation regulations.]//

[For text of subp 8, see M.R/]

Subp. 9. Used oil storage at transfer facilities. This subpart applies to used ail
transfer facilities where used oil is stored for more than 24 hours and no more than 35
days. Transfer facilities where used oil is stored for more than 35 days are subject to
regulation under part 7045.0875.

A. Used ail transporters shall comply with all applicable spill prevention, control,
and countermeasures requirements of Code of Federal Regulations, title 40, part 112, as
amended, in addition to the requirements of this part. Used oil transporters shall also

comply with the underground storage tank standards of Code-of Federal-Regulations-title

40-part-280,-as-amended; chapter 7150 for used oil stored in underground tanks, whether
or not the used oil exhibits any characteristic of hazardous waste, in addition to the

requirements of this part.

[In item A, the MPCA deletes a reference to the federal underground storage tank
standards and replaces it with language to clarify that the State rules governing
storage tank standards found in chapter 7150 apply to used oil transporterswho store
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used ail in underground tanks. The federal regulations gover ning under ground tanks
werein effect before the adoption of the State rules gover ning under ground tanks and
a reference to the federal regulations was reasonable. However, now that the State
rules are in effect, it is reasonable to delete the redundant reference to the federal
regulations. None of thesereferencesto existing rules and statutes change the effect of
thisitem.]//

B. Used oil transporters who store used oil fer-mere-than-seven-daysin

aboveground tanks ef-at-teast-110-gallonsin-size are subject to parts7100.0010-to
#100-0090 chapter 7151, in addition to the requirements of this part. Used oil transporters

who store at least 10, 000 galons of used oil at one time are subject to the requirements of
Minnesota Statutes, chapter 115E, to prepare and maintain a discharge prevention and
response plan, in addition to the requirements of this part. All used oil transporters shall
comply with the storage and use requirements of article79-ef the Minnesota Uniferm
State Fire Code, as-+reorporated-by-referenceirpart 75103510 chapter 7510, in addition
to the requirements of this part.

[In item B, the MPCA removes obsolete and superfluous time and size limits.
Appropriate limits are provided in applicable chapter 7151 rules. The MPCA also
corrects a citation to repealed chapter 7100 rules that were previoudy changed and
moved to chapter 7151. The MPCA also corrects an obsolete reference to provide the
current State Fire Code. These changes maintain the original intent of the rule that
above ground storage tank rules, spill prevention and response rules, and State Fire
Codes apply to transporterswho store used oil.]//

C. Used ail transporters shall not store used oil in units other than containers or
tanks and shall ensure that the following requirements for containers and tanks are met.
Containers and tanks used to store used oil at transfer facilities must be in good condition,
not leaking, and closed. Containers must be equipped with a secondary containment
system consisting of dikes, berms, or retaining walls and a floor that covers the entire
areawithin the dikes, berms, or retaining walls, or an equivalent secondary containment
system. The entire containment system, including walls and floors, must be sufficiently
impervious to used oil to prevent any used oil released into the containment system from
migrating out of the system to the soil, groundwater, or surface water. Containers,
aboveground tanks, and fill pipes of underground tanks used to store used oil at transfer
facilities must be marked with the words "Used Oil." Aboveground tanks used to store
used oil at transfer facilities are may also be subject to the secondary containment

requwementsef—pm and other requwements in chapter 7151.

[Initem C the M PCA clarlflasthat the storagetank standards found in chapter 7151
apply to transfer facilitiesthat store used oil in aboveground tanks. This change does
not add new regulation but only clarifies that certain requirements of the above
ground tank standards may also apply. The MPCA also isremoving a statement that
double walled tanks meet the secondary containment requirement for above ground
tanks. Therequirementsfor the application of secondary containment are addressed
in more detail in chapter 7151 and the MPCA believesit is more appropriate to refer
readers to that chapter rather than to smply identify double walled tanks, which is
only one of the options allowed for secondary containment.]//
[For text of item D, see M.R]
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[ For text of subps 10 to 12, see M.R.]

Subp. 13. Closure.

A. Owners and operators who store or process used oil in aboveground tanks must,
at closure of the tank system, remove or decontaminate residues in tanks, contaminated
containment system components, contaminated soils, and structures and equipment
contaminated with used oil and manage them as hazardous waste unless the materials are
not hazardous waste under parts 7045.0102 to 7045.0143 7045.0155. If the owner or
operator demonstrates that not all contaminated soils can be practicably removed or
decontaminated as required in this item, then the owner or operator must close the tank
system and perform postclosure care in accordance with the closure and postclosure care
requirements of part 7045.0638, subpart 4, that apply to hazardous waste landfills.

[In item A, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//

B. Owners and operators who store used oil in containers must, at closure, remove
containers holding used oils or residues of used oil from the site. The owner or operator
must remove or decontaminate used oil residues, contaminated containment system
components, contaminated soils, and structures and equipment contaminated with used
oil, and manage them as hazardous waste unless the materials are not hazardous waste
under parts 7045.0102 to 7645.0143 7045.0155.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
[For text of subp 14, see M.R]

7045.0875 STANDARDS FOR USED OIL PROCESSORS AND
REREFINERS.

[For text of subps 1 to 4, see M.R]
Subp. 5. Used oil storage and management.

A. Used oil processorg/rerefiners shall comply with al applicable spill prevention,
control, and countermeasures requirements of Code of Federal Regulations, title 40, part
112, as amended, in addition to the requirements of this part. Used oil
processors/rerefiners shaII also comply with the underground storage tank standards of

: Al hapter 7150 for used oil

stored in underground tanks whether or not the used oil exhibits any characteristic of
hazardous waste, in addition to the requirements of this part.
[In item A, the MPCA deletes a reference to the federal underground storage tank
standards and replaces it with language to clarify that the State rules governing
storage tank standards found in chapter 7150 apply to used oil processors and
rerefiners who store used oil in underground tanks. The federal regulations
governing underground tanks were in effect before the adoption of the State rules
governing underground tanks and a reference to the federal regulations was
reasonable. However, now that the State rules are in effect, it is reasonable to delete
the redundant reference to the federal regulations. None of these references to
existing rules and statutes change the effect of thisitem.]//

B. Used oil processorg/rerefiners who store used oil fer-mere-than-seven-daysin

aboveground tanks ef-at-teast-110-gallonsin-size are subject to parts7100.0010-to
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#100-0090 chapter 7151, in addition to the requirements of this part. Used ail
processorg/rerefiners who store at least 10,000 gallons of used oil at one time are subject
to the requirements of Minnesota Statutes, chapter 115E, to prepare and maintain a
discharge prevention and response plan, in addition to the requirements of this part. All
used oil processors/rerefiners shall comply with the storage and use requirements of
article 79-of the Minnesota Uniferm State Fire Code, astncorperated-by-reference-thpart
#510-3510 chapter 7510, in addition to the requirements of this part.

[In item B, the MPCA removes obsolete and superfluous time and size limits.
Appropriate limits are provided in applicable chapter 7151 rules. The MPCA also
corrects a citation to repealed chapter 7100 rules that were previoudy changed and
moved to chapter 7151. The MPCA also corrects an obsolete reference to provide the
current State Fire Code. These changes maintain the original intent of the rule that
above ground storage tank rules, spill prevention and response rules, and State Fire
Codes apply to those storing used oail ]/

C. Used oil processorg/rerefiners shall not store used oil in units other than
containers or tanks and shall ensure that the following requirements for containers and
tanks are met. Containers and tanks used to store used oil at processing/rerefining
facilities must be in good condition, not leaking, and closed. Containers must be equipped
with a secondary containment system. The secondary containment system must consist of,
at aminimum, dikes, berms, or retaining walls, and a floor which covers the entire area
within the dike, berm, or retaining wall. An equivalent secondary containment system
may be used for containers. The entire containment system, including walls and floor,
must be sufficiently impervious to used oil to prevent any used oil released into the
containment system from migrating out of the system to the soil, groundwater, or surface
water. Containers, aboveground tanks, and fill pipes of underground tanks used to store
used oil at transfer facilities must be marked with the words "Used Oil." Aboveground
tanks used to store used oil at transfer facilities are may also be subject to the secondary

containment requi rementsef—paﬁsll@&@@i@te—?—l@@@@ge and other reqw rementsin
chapter 7151. Beuble-w ,
[Initem C, the MPCA clarlflasthat the storage tank standards found in chapter 7151
apply to used oil processors and rerefiners that store used ail in aboveground tanks.
This change does not add new regulation but only clarifies that certain requirements
of the aboveground tank standards may also apply in accordance with the
requirements of those rules. The MPCA also is removing a statement that double
walled tanks meet the secondary containment requirement for above ground tanks.
The requirements for the application of secondary containment are addressed in
more detail in chapter 7151 and the MPCA Dbelieves it is more appropriate to refer
readersto that chapter rather than tolist just one of the options.]//
[For text of item D, see M.R/]

E. Closure:

(1) Owners and operators who store or process used oil in aboveground tanks
must, at closure of the tank system, remove or decontaminate residues in tanks,
contaminated containment system components, contaminated soils, and structures and
equipment contaminated with used oil, and manage them as hazardous waste unless the
materials are not hazardous waste under parts 7045.0102 to 7045:0343 7045.0155. If the
owner or operator demonstrates that not all contaminated soils can be practicably
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removed or decontaminated as required in this subitem, then the owner or operator must
close the tank system and perform postclosure care in accordance with the closure and
postclosure care requirements of part 7045.0638, subpart 4, that apply to hazardous waste
landfills.

[In subitem (1), the MPCA correctsa citation to a range of rulesthat changed as parts
wer e added.]//

(2) Owners and operators who store used oil in containers must, at closure,
remove containers holding used oils or residues of used oil from the site. The owner or
operator must remove or decontaminate used oil residues, contaminated containment
system components, contaminated soils, and structures and equipment contaminated with
used oil, and manage them as hazardous waste unless the materials are not hazardous
waste under parts 7045.0102 to 7045.0143 7045.0155.

[In subitem (2), the MPCA correctsa citation to a range of rulesthat changed as parts
wer e added.]//
[For text of subps6to 11, see M.R]

7045.0885 STANDARDS FOR USED OIL BURNERSWHO BURN OFF-
SPECIFICATION USED OIL FOR ENERGY RECOVERY.

[For text of subps1to 5, see M.R]
Subp. 6. Used oil storage.

A. Applicability of federal storage regulations. Used oil burners must comply with

all applicable spill prevention, control, and countermeasures requirements of Code of
Federal Regulations, title 40, part 112, as amended, in addition to the requirements of this
subpart. Used oil burners must comply with the underground storage tank standards of
2l d; chapter 7150 for used oil
stored in underground tanks Whether or not the used oil exhlblts any characteristic of
hazardous waste, in addition to the requirements of this part.
[In item A, the MPCA deletes a reference to the federal underground storage tank
standards and replaces it with language to clarify that the State rules governing
storage tank standards found in chapters 7150 apply to used oil burners who store
off-specification used oil for energy recovery in underground tanks. The federal
regulations governing underground tanks were in effect before the adoption of the
State rules governing underground tanks and a reference to the federal regulations
was reasonable. However, now that the State rules are in effect, it is reasonable to
delete the redundant reference to the federal regulations. None of these referencesto
existing rules and statutes change the effect of thisitem.]//

B. Used ail burners who store used oil fermerethan-seven-days in aboveground

tanks ef-at-teast 110-galtensh-size are subject to parts#100.0010-t6-7100.0090 chapter
7151, in addition to the requirements of this subpart. Used oil burners who store at least

10,000 gallons of used ail at one time are subject to the requirements of Minnesota
Statutes, chapter 115E, to prepare and maintain a discharge prevention and response plan,
in addition to the requirements of this part. All used oil burners shall comply with the
storage and use requirements of article79-of the Minnesota Uniferm State Fire Code, as

Hcorperated-by-reference part#510-3510 chapter 7510, in addition to the requirements
of this part.
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[In item B, the MPCA removes obsolete and superfluous time and size limits.
Appropriate limits are provided in applicable chapter 7151 rules. The MPCA also
corrects a citation to repealed chapter 7100 rules that were previoudy changed and
moved to chapter 7151. The MPCA also corrects an obsolete reference to provide the
current State Fire Code. These changes maintain the original intent of the rule that
above ground storage tank rules, spill prevention and response rules, and State Fire
Codes apply to those storing used ail ]/

C. Used oil burners shall not store used oil in units other than containers or tanks
and must ensure that the following requirements for containers and tanks are met.
Containers and tanks used to store used oil at burning facilities must be in good condition,
not leaking, and closed. Containers must be equipped with a secondary containment
system. The secondary containment system must consist of, at a minimum, dikes, berms,
or retaining walls, and a floor which covers the entire area within the dike, berm, or
retaining wall. An equivalent secondary containment system may be used for containers.
The entire containment system, including walls and floor, must be sufficiently
impervious to used oil to prevent any used oil released into the containment system from
migrating out of the system to the soil, groundwater, or surface water. Containers,
aboveground tanks, and fill pipes of underground tanks used to store used oil at transfer
facilities must be marked with the words "Used Oil." Aboveground tanks used to store
used oil at burning facilities are may also be subject to the secondary containment

requwementsef—paﬁs—?—l@@@@i@%e—?—l@@@@ge and other requwements in chapter 7151.

[Initem C the M PCA Clarlflesthat the storage tank standards found in chapter 7151
apply to used oil burnerswho store used oil in aboveground tanks. This change does
not add new regulation but only clarifies that certain requirements of the
aboveground tank standards may also apply in accordance with the requirements of
those rules. The MPCA also isremoving a statement that double walled tanks meet
the secondary containment requirement for above ground tanks. The requirements
for the application of secondary containment are addressed in more detail in chapter
7151 and the MPCA believes it is more appropriate to refer readers to that chapter
rather than to smply identify double walled tanks, which is only one of the options
allowed for secondary containment.]//
[For text of item D, see M.R]
[For text of subps 7109, see M.R]

Subp. 10. Closure.

A. Owners and operators who store or process used oil in aboveground tanks must,
at closure of the tank system, remove or decontaminate residues in tanks, contaminated
containment system components, contaminated soils, and structures and equipment
contaminated with used oil, and manage them as hazardous waste unless the materials are
not hazardous waste under parts 7045.0102 to 7045.0143 7045.0155. If the owner or
operator demonstrates that not all contaminated soils can be practicably removed or
decontaminated as required in thisitem, then the owner or operator must close the tank
system and perform postclosure care in accordance with the closure and postclosure care
requirements of part 7045.0638, subpart 4, that apply to hazardous waste landfills.

[In item A, the MPCA corrects a citation to a range of rules that changed as parts
were added.]//
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B. Owners and operators who store used oil in containers must, at closure, remove
containers holding used oils or residues of used oil from the site. The owner or operator
must remove or decontaminate used oil residues, contaminated containment system
components, contaminated soils, and structures and equipment contaminated with used
oil, and manage them as hazardous waste unless the materials are not hazardous waste
under parts 7045.0102 to 7045.0143 7045.0155.

[In item B, the MPCA corrects a citation to a range of rules that changed as parts
wer e added.]//
[For text of subp 11, see M.R]

7045.1390 LAND DISPOSAL RESTRICTIONS.

Subpart 1. Incorporation of federal land disposal restrictions. Code of Federal

Regulations, title 40, part 268, as amended, land disposal restrictions, is incorporated by
reference, except as provided in subparts 2 to 5.
[In subpart 1, the MPCA incorporates 40 CFR 268, Land Disposal Restrictions, by
reference, asamended. The MPCA has gone through along process of addressing the
federal land disposal restrictions in the State rules. The MPCA has amended the
rules several times over many years to add new elements of the federal land disposal
restrictionsto the State rules asthey wereissued by EPA. Up to this point the MPCA
has used a combination of incorporation by references and adopting the federal
language into the Staterules. In thisrulemaking, the MPCA has decided to repeal the
previoudy adopted land disposal restriction language and to ssimply incor porate all of
the federal land disposal restrictions by reference.  The MPCA believes this is
reasonable for threereasons./

First, the MPCA is required to adopt the land disposal restrictions to maintain
hazardous waste program authorization. The land disposal restrictions are more
stringent elements of the hazar dous waste program and therefore required (while the
MPCA may decline to adopt federal amendments that reduce the stringency of
existing land disposal restrictions, the main body of land disposal restrictions is a
required element). Secondly, the federal land disposal restrictions are at this time
essentially complete.  Although the EPA will continue to amend and refine the
requirements, there are no longer any major elements that remain to be adopted.
The MPCA'’s piecemeal process of addressing different elements of the land disposal
restrictions can now be more appropriately replaced by a single incorporation by
reference to the full set of federal land disposal restrictions. Finally, for the reasons
discussed in Part IV of this Statement, the MPCA bélieves that incorporating by
reference is a reasonable and effective way to keep the State rules consistent with
those aspects of the federal regulations that the MPCA does not anticipate modifying
to meet State only concerns.//

One significant exception to the MPCA'’s incor porating the land disposal restrictions
by referenceisthat the MPCA considered and re ected the federal language found at
40 CFR 268.2(g) and 268.2(h), the definitions of debris and hazardous debris, and in
other sections of 40 CFR part 268 that would allow hazar dous debristo be disposed in
landfills. The MPCA is concerned that hazardous debris may easily be contaminated
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with mercury that would belisted or TCLP hazardouswaste and that disposal of such
mercury contaminated debris in landfills is not adequately protective. Minnesota’'s
environment is sensitive to mercury contamination. The MPCA has placed a high
priority on effortsto reduce mercury in the environment. The MPCA believes that it
is reasonable to decline to adopt these federal amendments that would reduce the
management standards for hazardous debris which could easily be contaminated with
mercury. Even though the federal regulations that address the management of
hazardous debris are not optional provisons, RCRA allows authorized states to be
mor e stringent than EPA. Since the MPCA finds unacceptable the potential risk for
releasing mercury allowed by the EPA’s hazardous debris exclusion, it is choosing not
to incorporatethat exclusion.//

In this rulemaking to amend the land disposal restrictions, the MPCA is
incor porating language from the following RCRA Amendments except as described
in subparts 2-5 (note that later RCRA amendments has supplanted certain content of
earlier amendments):

e Required RCRA Amendment 95: “Land Disposal Restrictions for Electric Arc
Furnace Dust (K061)” = 40 CFR 268.41(a)/Table CCWE, 268.41(b), and
268.42(a)/Table 2; regarding the need for and reasonableness of this amendment,
the MPCA agrees with and is relying on the EPA’ s rationale found in 56 FR
41164-41178, August 19, 1991. Some tables and other content from this
amendment have been supplanted by subsequent amendments. For example, the
information formerly in 40 CFR 268.41 is now in 40 CFR 268.40. Also, some
tables have since been repealed.//

e Required RCRA Amendment 109: “Land Disposal Restrictions for Newly Listed
Wastes and Hazardous Debris’ = 40 CFR 268.5(h)(2)(ii, iv-vi); 268.7(a)(1)(iii-Vv);
268.7(a)(2); 268.7(a)(3)(iv-vi); 268.7(a)(4); 268.7(b)(4); 268.7(b)(5); 268.7(d);
268.7(d)(1); 268.7(d)(1)(i-iii); 268.7(d)(2); 268.7(d)(3); 268.7(d)(3)(i-iii); 268.9(d);
268.9(d)(2)(i-iii); 268.9(d)(2); 268.14(a-c); 268.36(a-h); 268.36(h)(1-4); 268.36(i);
268.40(b, d); 268.41(a); 268.41(a)/Table CCWE; 268.41(c); 268.42/Table 2,
268.42(b-d); 268.43/Table CCW; 268.45(a); 268.45(a)(1-5); 268.45(b); 268.45(b)(1-
3); 268.45(c); 268.45(d)(1); 268.45(d)(1)(i-ii); 268.45(d)(2-5); 268.45/Table 1,
268.46; 268.46/Table 1, 268.50(a)(1-2); 268 Appendix Il. Further information can
be found in 57 FR 37194-37282, August 18, 1992.//

e Required RCRA Amendment 116: “Hazardous Soil Case-By-Case Capacity
Variance’ = 40 CFR 268.35(c-e) and 268.35(e)(1-2). Further information can be
found in 57 FR 47772-47776, October 20, 1992.//

e Required RCRA Amendment 123: “Land Disposal Restrictions, Renewal of the
Hazar dous Waste Debris Case-by-Case Capacity Variance’ =40 CFR 268.35(¢e)(1-
5); 268.35(e)(5)(i-ii); and 268.35(e)(5)(ii)(A-H). Further information can be found
in 58 FR 28506-28511, May 14, 1993.//

e Required RCRA Amendment 124: “Land Disposal Restrictions for Ignitable and
Corrosive Characteristic Wastes Whose Treatment Standards Were Vacated” =
40 CFR 268.1(€)(4-5); 268.2(i); 268.7(a); 268.7(a)(1)(ii); 268.7(b)(4)(ii); 268.9(a);
268.37(a); 268.37(b); 268.40(b); 268.41(a)/Table CCWE; 268.42(a)/Table 2; and
268.43(a) Table CCW. Further information can be found in; 58 FR 29860-29887,
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May 24, 1993.//

Required RCRA Amendment 126: “Testing and Monitoring Activities’ = 40 CFR
268.7(a); 268.40(a); 268.41(a); 268 Appendix |; and 268 Appendix I X. Further
information can be found in 58 FR 46040-46051, August 31, 1993.//

Required RCRA Amendment 134: “Correction of Beryllium Powder (PO15)
Listing” = 40 CFR 268.42(a)/Table 2. Further information can be found in 59 FR
31551-31552, June 20, 1994.//

Required RCRA Amendment 136: “Removal of the Conditional Exemption for
Certain Slag Residues’ = 40 CFR 268.41(a)/Table CCWE. Further information
can befound in 59 FR 43496-43500, August 24, 1994.//

Required RCRA Amendment 137: “Universal Treatment Standards and
Treatment Standards for Organic Toxicity Characteristic Wastes and Newly

268.7(a)(1); 268.7(a)(1)(i-vi); 268.7(a)(2)(i); 268.7(a)(2)(i)(A-D); 268.7(a)(2)(ii);
268.7(a)(3); 268.7(a)(3)(i-v); 268.7(a)(3)(V)(A-B); 268.7(a)(3)(vii-vii); 268.7(a)(4);
268.7(a)(4)(i-iii); 268.7(a)(5-10); 268.7(b)(4)(ii); 268.7(b)(5)(iv); 268.7(d);
268.7(d)(1); 268.9(a); 268.9(d)(1)(i-ii); 268.9(d)(2)(i-ii); 268.38(a-d); 268.38(d)(1-4);
268.38(e); 268.40(a); 268.40(a)(1-3); 268.40(b-d); 268.40(d)(1-3); 268.40(e-f);
268.40/Table; 268.41 and Table CCWE; 268.42 note; 268.42(a); 268.42(a)/Tables
1-3; 268.42(c)(2); 268.42(d); 268.43; 268.43/Table CCW; 268.45(b)(2); 268.46;
268.48(a); 268.48/Table UTS; 268/Appendix 1V; 268/Appendix V; and
268/Appendix X. Further information can be found in 59 FR 47982-48110,
September 19, 1994 as amended at 60 FR 242-302, January 3, 1995.//

Required RCRA Amendment 151, 151-1, 151-2, 151-3, 151-4, 151-5, and 151-6:
“Land Disposal Redtrictions Phase Ill—Decharacterized Wastewaters,
Carbamate Wastes, and Spent Potliners’ = 40 CFR 268.1(c)(3); 268.1(c)(3)(i-iii);
268.1(c)(4); 268.1(c)(4)(i-iv); 268.1(e)(3-4); 268.1(e)(4)(i-ii); 268.1(e)(5); 268.2(f);
268.2(f)(1-3); 268.2(i-1); 268.3(a-c); 268.3(c)(1-6); 268.7(a); 268.7(a)(1)(ii);
268.7(a)(2)(iv-vi); 268.7(a)(2)(i)(B); 268.7(a)(3)(ii); 268.7(b)(4)(ii); 268.7(b)(5)(iv-V);
268.8; 268.9(a); 268.9(d); 268.9(d)(1)(i)-(ii); 268.9(d)(3); 268.9(d)(3)(i)-(iv); 268.9(e-
g); 268.39(a-f); 268.39(f)(1-4); 268.39(g); 268.40(a, €); 268.40(e)(1-4); 268.40(9);
268.40/Table; 268.42 Table 1; 268.44(a); 268.48(a)/Table UTS; and 268 Appendix
XI. Further information can be found in 61 FR 15566-15660, April 8, 1996; as
amended at 61 FR 15660-15668, April 8, 1996; 61 FR 19117, April 30, 1996; 61 FR
33680-33690, June 28, 1996; 61 FR 36419-36421, July 10, 1996; 61 FR 43924-
43931, August 26, 1996; and 62 FR 7502-7600, February 19, 1997.//

Required RCRA Amendment 155Error! Bookmark not defined.: “Land Disposal
Restrictions Phase Il -- Emergency Extension of the K088 National Capacity
Variance” =40 CFR 268.39(c). Further information can be found in 62 FR 1992-
1997, January 14,1997.//

Required RCRA Amendment 160: “Land Disposal Restrictions Phase 111 --
Emergency Extension of the K088 National Capacity Variance, Amendment” =40
CFR 268.39(c). Further information can be found in 62 FR 37694-37699, July
14,1997.//

Required RCRA Amendment 161: “Emergency Revision of the Carbamate Land
Disposal Restrictions’ = 268.40(g) and 268.48(a)/Table. Further information can
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befound in 62 FR 45568, August 28, 1997.//

Optional RCRA Amendment 162: “Clarification of Standards for Hazardous
Waste LDR Treatment Variances’ = 40 CFR 268.44(a) intro and 268.44(a)(1);
268.44(a)(2) intro and (i-ii); 268.44(h) intro; 268.44(h)(1); 268.44(h)(2) intro;
268.44(h)(2)(i-1i); 268.44(h)(3); 268.44(m); and 268.44(p). Further information can
be found in 62 FR 64504-64509, December 5, 1997.//

Required RCRA Amendment 167a: “Land Disposal Restrictions Phase 1V —
Treatment Standards for Metal Wastes and Mineral Processing Wastes’ = 40
CFR 268.2(i); 268.3(d); 268.34(a); 268.34(b); 268.34(c); 268.34(d) intro;
268.34(d)(1-4); 268.40(e); 268.40(h); 268.40/Table Treatment Standards for
Hazardous Wastes, and 268.48(a)/Table UTS. Further information can found in
63 FR 28556-28753, May 26, 1998. The revised numerical Universal Treatment
Standards (UTS) for metal constituents Barium, Lead, Selenium, Beryllium,
Nickel, Thallium, and Vanadium are less stringent than existing standards and
are optional for State adoption. The revised UTS for Cadmium, Chromium,
Silver, Antimony and Zinc are more stringent so arerequired. In thisrulemaking
the MPCA isadopting both the required and optional treatment standards.//
Optional RCRA Amendment 167b: “Land Disposal Restrictions Phase 1V —
Hazardous Soils Treatment Standards and Exclusions’ = 40 CFR 268.2(k);
268.7(a)(1); 268.7(a)(2); 268.7(a)(2)(i); 268.7(a)(2)(ii); 268.7(a)(3) intro;
268.7(a)(3)(ii); 268.7(a)(4); 268.7(a)(4)/table; 268.7(a)(5); 268.7(a)(6); 268.7(b)(1-3);
268.7(b)(3)(ii)/Table; 268.7(b)(4) intro; 268.7(e) intro; 268.7(e)(1-2); 268.44(h)(3)
intro; 268.44(h)(3)(i); 268.44(h)(3)(I)(A-B); 268.44(h)(3)(ii); 268.44(h)(4-5);
268.49(a-b); 268.49(c) intro; 268.49(c)(1) intro; 268.49(c)(1)(A-C); 268.49(c)(2);
268.49(c)(3) intro; 268.49(c)(3)(A-B); 268.49(d); 268.49(e) intro; 268.49(e)(1);
268.49(e)(2) intro; and 268.49(e)(2)(A-B). Further information can be found in 63
FR 28556-28753, May 26, 1998.//

Conditionally required RCRA Amendment 167c. “Land Disposal Restrictions

268.7(b)(3)(ii)/Table; 268.7(b)(4)(iv); 268.7(b)(4)(v); 268.7(b)(5-6); 268.40(e);
268.40/table Treatment Standards for Hazardous Wastes; 268.42(a); 268.42(a)(1—
3); 268.45(a) intro; 268.45(d)(3); 268.45(d)(4); 268.48(a)/table UTS; Appendix VII
Table 1-2; and Appendix VIII. Further information can be found in 63 FR 28556-
28753, June 8, 1998. These changes are conditionally required. If, as Minnesota
has done, the State has adopted the optional revisions to the recordkeeping and
paperwork requirements in Revison Checklist 157, then the State is required to
adopt the changes to 40 CFR 268.7 in this checklist with the exception of adding
theentriesfor contaminated soilsin the Tables at 268.7(a)(4) and 268.7(b)(3)(iii)./
Optional RCRA Amendment 170: “Land Disposal Restrictions Phase IV -- Zinc
Micronutrient Fertilizers, Amendment” = 40 CFR 268.40(i) (first entry). Further
information can be found in 63 FR 46332-46334, August 31, 1998.//

Required RCRA Amendment 171: “Emergency Revision of the Land Disposal
Restrictions (LDR) Treatment Standards for Listed Hazardous Wastes from
Carbamate Production” = 40 CFR 268.40(g), 268.40(i), 268.40/Table, and
268.48(a)/Table. Further information can be found in 63 FR 47410-47418,
September 4, 1998.//
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e Optional RCRA Amendment 172: *“Land Disposal Restrictions Phase 1V --
Extension of Compliance Date for Characteristic Slags’ = 40 CFR 268.34(b)-(f).
Further information can befound in 63 FR 48124-48127, September 9, 1998.//

e Required RCRA Amendment 173: *“Land Disposal Restrictions, Treatment
Standards for Spent Potliners from Primary Aluminum Reduction (K088); Final
Rule” =40 CFR 268.39(c) and 268.40/Table. Further information can be found in
63 FR 51254-51267, September 24, 1998.//

e Required RCRA Amendment 179: “Land Disposal Restrictions Phase 1V --
Technical Corrections and Clarifications to Treatment Standards’ = 40 CFR
268.2(h, k); 268.7(a)(4)/Table; 268.7(b)(3)(ii)/Table; 268.7(b)(4)(iv); 268.9(d)(2)
intro; 268.9(d)(2)(i); first 268.40(i-j); 268.40/Table; 268.48(a)/Table; 268.49(c)(3)
intro; 268.49(c)(3)(A); 268.49(c)(3)(B). Further information can be found in 64
FR 25408-25417, May 11, 1999.//

e Optional RCRA Amendment 183: “Land Disposal Restrictions Phase IV --
Technical Corrections’ = 40 CFR 268.7(a)(3)(iii); 268.40(j); 268.40/Table; and
268.49(c)(1)(A-B). Further information can be found in 64 FR 56469-56472,
October 20, 1999.//

e Optional RCRA Amendment 185: “Organobromine Production Wastes Vacatur”
=40 CFR 268.33; 268.40/table; and 268.48(a)/table. Further information can be
found in 65 FR 14472-14475, Mar ch 17, 2000.//

e Required RCRA Amendment 187: *“Petroleum Refining Process Wastes —
Clarification” = 40 CFR 268 Appendix VII. Further information can be found in
64 FR 36365-36367, June 8, 2000.//

e Required RCRA Amendment 189: “Chlorinated AliphaticsListing and L DRsfor
Newly Identified Wastes” = 40 CFR 268.33(a); 268.33(b) intro; 268.33(b)(1-5);
268.33(c); 268.33(d) intro; 268.33(d)(1-2); 268.40/Table; and 268.48(a)/Table.
Further information can befound in 65 FR 67068-67133, November 8, 2000.//

e Optional RCRA Amendment 190: “Land Disposal Restrictions Phase IV --
Deferral for PCBsin Soil” = 40 CFR 268.32(a); 268.32(b) intro; 268.32(b)(1)(i-ii);
268.32(b)(2)(i-ii); 268.32(b)(3-4); 268.48(a)/Table UTS; 268.49(d); and 268
Appendix III. Further information can be found in 65 FR 81373-81381,
December 26, 2000.//

e Required RCRA Amendment 192b: “Land Disposal Restrictions Correction” =
40 CFR 268 Appendix VII, Table 1. Further information can be found in 66 FR
27266-27297, May 16, 2001.]//

Subp. 2. General additions, modifications, or exceptionsto incor poration of
regulations.

[In subpart 2, the MPCA provides general exceptionsto itsincor porationsin subpart

1/

A. Part 7045.0090, adoption and incorporation by reference, also applies.
[Initem A, the MPCA refers readers to the general rule part that governs adoption
and incor poration by reference.]//

B. The agency does not incorporate the definitions of debris or hazardous debrisin
Code of Federal Regulations, title 40, section 268.2, or the requlations related to debris
and hazardous debris throughout Code of Federal Regulations, title 40, part 268,
including the treatment standards for hazardous debris in section 268.45. Wastes that
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would be federally regulated as debris or hazardous debris are regulated as hazardous
waste.
[In item B, as discussed in the introduction to this part, the MPCA is specifically
declining to incorporate the land disposal restrictions relating to hazardous debris.
The effect of thiswill be that hazardous debriswill not be excluded from land disposal
treatment standardsin Minnesota.]//

Subp. 3. Exceptions or additionsto Code of Federal Regulations, title 40, subpart
A.

A. The agency does not incorporate Code of Federal Regulations, title 40, section
268.1(c)(3), alowing disposal into an injection well.
[In item A, the MPCA is declining to allow the subsurface injection of hazardous
waste because of Minnesota's existing laws banning disposal of waste into the
saturated or unsaturated zones (see the discussion in Part 7045.0071). The use of an
injection well for waste disposal is not allowed in Minnesota. Thus, it isreasonable to
clarify that although injection is referenced in the EPA’s land disposal restrictions,
Minnesota prohibits this practice and is not adopting the EPA regulationsin 40 CFR
part 268 related to injection wells.]//

B. Referencesto "EPA" in Code of Federal Regulations, title 40, sections
268.1(e)(3) and 268.2(]) mean the federal Environmental Protection Agency.
[In item B, the MPCA clarifies that in the cited sections, 40 CFR 267.1(e)(3), Wastes
identified or listed as hazardous after November 8, 1984 for which EPA has not
promulgated land disposal prohibitions or treatment standards, and 40 CFR 268.2(j),
Inorganic metal-bearing waste is one for which EPA has established treatment
standards for metal hazardous constituents, and which does not otherwise contain
significant organic or cyanide content which are referenced in 40 CFR 268.3(c)(1),
and is specifically listed in appendix XI of thispart. In these sections, theterm ‘EPA’
will continueto refer to the EPA and will not, through operation of part 7045.0090, be
considered to refer to the MPCA. Thisisreasonable because the activities referenced
at each of these two provisions (establishing treatment standards) are EPA actions
that cannot be conducted by a state.]//

C. The agency does not incorporate the definitions found in Code of Federal
Regulations, title 40, section 268.2, paragraph a, ¢, d, e, f, g, or h.
[Initem C, the MPCA is not adopting certain definitions found in 40 CFR 268.2. For
the definitions in 268.2(a-f), the MPCA already has definitions of these termsin part
7045.0020. In some instances, those definitions differ from the EPA’S definitions in
40 CFR 268.2. The MPCA believesthat it isappropriateto continueto usein theland
disposal restrictions the same definitions that the MPCA uses for its other hazardous
waste rules to ensure that the same types of waste are consistently regulated. The
MPCA is also not adopting the EPA’s definitions for the terms “debris’ or
“hazardous debris,” in 40 CFR 268.2 (g) and (h). Asnoted in subpart 2 above, the
MPCA is not adopting the EPA’s exclusions related to debris and hazardous debris.
The MPCA is incorporating the EPA’s definitions of the termsin 40 CFR 268.2(i-k)
because the MPCA does not have definitions for these terms. These definitions are
related to required RCRA Amendment 151: “Land Disposal Restrictions Phase I11-
Decharacterized Wastewaters, Carbamate Wastes, and Spent Potliners’ = 40 CFR
268.2; as supported at 61 FR 15566-15660, April 8, 1996; as amended at 61 FR 15660-
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15668, April 8, 1996; 61 FR 19117, April 30, 1996; 61 FR 33680-33690, June 28, 1996;
61 FR 36419-36421, July 10, 1996; 61 FR 43924-43931, August 26, 1996; and 62 FR
7502-7600, February 19, 1997.]//

D. References in Code of Federal Requlations, title 40, section 268.7(a)(9)(iii), to

D001 to D043 do not include DOO9.
[In item D, the MPCA follows the EPA’s advice to states incorporating federal
regulations by reference to correct an error that appeared in 40 CFR 268.7(s)(9)(iii).
The EPA is in the process of correcting a number of errorsin the CFR. Until that
process is completed, this smply clarifies the EPA’s intent for this range or waste
codesin thisprovision.]//

E. The agency does not incorporate Code of Federal Regulations, title 40, section
268.5, governing procedures for case-by-case extensions to an effective date. That section
is administered by the EPA.

[Initem E, the MPCA cannot incorporate 40 CFR 268.5, because the RCRA does not
allow the EPA to delegateto the statesits authority to issue these extensions.]//

F. The agency does not incorporate Code of Federal Regulations, title 40, section

268.6, governing petitions to allow land disposal of awaste prohibited under subpart C.
Part 7045.0075, subpart 9, applies.
[Initem F, the MPCA cannot incorporate 40 CFR 268.6, because the RCRA does not
allow the EPA to delegate to the states its authority to issue no-migration petitions.
While the EPA approves federal petitions, State rules require that no-migration
petitions also be approved by the MPCA through a petition process found in part
7045.0075, subpart 12.]//

G. The agency does not incorporate Code of Federal Regulations, title 40, section

268.4(a)(3)(ii) and (iii), relating to waivers or modifications of surface impoundment
requirements.
[In item G, the MPCA chooses not to incorporate 40 CFR 268.4(a)(3)(ii) to allow
waivers or modifications of the liner requirements applicable to surface
impoundments. The MPCA believesthat existing part 7045.0532, subpart 3, provides
an equivalent standardsto those offered under 268.4(3)(ii). The MPCA does not want
to establish a new process by which it will issue waivers to those requirements. In
Minnesota, a person can seek a variance to hazardous waste rule requirements
through the process established in part 7045.0060. Similarly, the MPCA chooses not
to incorporate 40 CFR 268.4(a)(3)(iii) which allows waivers based on a demonstration
of no migration. Existing State rules provide the owners or operators of any land
disposal facility the ability to demonstrate no migration through the petition process
in part 7045.0075, subpart 12. The MPCA finds it unnecessary to duplicate this
existing mechanism, so is declining to incorporate 40 CFR 268.4(a)(3)(iii)) by
reference.]//

Subp. 4. Exceptions or_additionsto Code of Federal Regulations, title 40, subpart
B. The agency does not incorporate the EPA schedule in Code of Federal Regulations,
title 40, section 268.13, for wastes identified or listed after November 8, 1984. That
section is administered by the Environmental Protection Agency.

[In subpart 4, the MPCA cannot incorporate 40 CFR 268.13, because the RCRA does
not allow the EPA to delegate to the states its authority to provide the schedule by
which the EPA must evaluate wastes for land disposal restrictions.]//
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Subp. 5. Exceptions or additionsto Code of Feder al Regulations, title 40, subpart
D.

A. The agency does not incorporate Code of Federal Regulations, title 40, section
268.42(b), governing the demonstration of an alternative treatment method. That section
is administered by the EPA.

[Initem A, the MPCA cannot incorporate 40 CFR 268.42(b), because the RCRA does
not allow the EPA to delegate to the states its authority to review and approve
alternative treatment methods.]//

B. The agency does not incorporate Code of Federal Regulations, title 40, section

268.44, paragraphs (a) to () or (0), governing variance from a treatment standard and
wastes excluded in various states. That section is administered by the EPA.
[Initem B, the MPCA cannot incorporate 40 CFR 268.44(a)-(g), because the RCRA
does not allow the EPA to delegate to the states its authority to provide generatorsthe
option of seeking a variance from a specific treatment standard. The MPCA chooses
not to incor porate 40 CFR part 268.44(0) relating to other state activities becauseit is
not relevant to any MPCA function.]//

REPEAL ER. Minnesota Rules, parts 7045.0020, subpart 45a; 7045.0075, subparts 8
and 10; 7045.0135, subparts 1, 2, 2a, 3, and 4; 7045.0139, subpart 2; 7045.0141, subparts
2,3,4,5,6,7,8,9,10,11,12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23; 7045.0143,
subparts 2, 3, 4,5, 6, 7,9, 10, 12, 13, 14, 15, 17, 20, 21, 23, 25, and 27; 7045.0544,
subparts 2 and 3; 7045.1300; 7045.1305; 7045.1309; 7045.1310; 7045.1315; 7045.1320;
7045.1325; 7045.1330; 7045.1333; 7045.1334; 7045.1335; 7045.1339; 7045.1350;
7045.1355; 7045.1358; 7045.1360; and 7045.1380, are repealed.

[Finally, in the REPEALER, the Revisor of Minnesota Statutes, who's office is
responsible for keeping the official source of Minnesota Rules, provides a compilation
of the provisionsremoved during the cour se of thisrulemaking.]/
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