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May 7, 2021
VIA EFILING ONLY
Katie Izzo
Rule Coordinator
Minnesota Pollution Control Agency
Katie.Izzo@state.mn.us
Re:

In the Matter of Clean Cars Minnesota Rulemaking
OAH 71-9003-36416; Revisor R-4626

Dear Ms. Izzo:
Enclosed herewith and served upon you is the REPORT OF THE
ADMINISTRATIVE LAW JUDGE in the above-entitled matter. The Administrative Law
Judge has determined there are no negative findings in these rules.
The Office of Administrative Hearings has closed this file and is returning the rule
record so that the Minnesota Pollution Control Agency can maintain the official
rulemaking record in this matter as required by Minn. Stat. § 14.365. Please ensure that
the agency’s signed order adopting the rules is filed with our office. The Office of
Administrative Hearings will request copies of the finalized rules from the Revisor’s
office following receipt of that order. Our office will then file the adopted rules with the
Secretary of State, who will forward one copy to the Revisor of Statutes, one copy to the
Governor, and one to the agency for its rulemaking record. The Agency will then receive
from the Revisor’s office three copies of the Notice of Adoption of the rules.
The Agency’s next step is to arrange for publication of the Notice of Adoption in
the State Register. Two copies of the Notice of Adoption provided by the Revisor’s
office should be submitted to the State Register for publication. A permanent rule with a
hearing does not become effective until five working days after a Notice of Adoption is
.
published in the State Register in accordance with Minn. Stat. § 14.27.
If you have any questions regarding this matter, please contact Denise Collins at
(651) 361-7875, denise.collins@state.mn.us or via facsimile at (651) 539-0310.
Sincerely,

DENISE S. COLLINS
Legal Assistant
Enclosure
cc:
Legislative Coordinating Commission
Revisor of Statutes
Joseph Dammel
aq-rule4-10ah

OAH 71-9003-36416
Revisor ID No. R-4626
STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
In the Matter of the Proposed
Rules of the Minnesota Pollution
Control Agency Adopting Vehicle
Greenhouse Gas Emissions Standards
(Clean Cars Minnesota), Minnesota Rules
Chapter 7023

REPORT OF THE
ADMINISTRATIVE LAW JUDGE

This matter came before Administrative Law Judge Jessica A. Palmer-Denig for
rulemaking hearings on February 22 and 23, 2021. To safeguard public health due to the
ongoing COVID-19 pandemic, the public hearings were held remotely through an
interactive video conference on the WebEx platform.
As explained below, the Minnesota Pollution Control Agency (Agency or MPCA)
proposes to amend its administrative rules to adopt vehicle greenhouse gas (GHG)
emission standards. This rule is known as the Clean Cars Minnesota Rule. The public
hearing and this Report are part of a larger rulemaking process under the Minnesota
Administrative Procedure Act.1 The Minnesota Legislature designed this process to
ensure that state agencies meet all of the requirements of law and rule in adopting and
amending rules.
The public hearing was conducted to permit agency representatives and the
Administrative Law Judge to hear public comments regarding the impact of the proposed
rules, and any changes that might be appropriate. Further, the hearing process provides
the public an opportunity to review, discuss, and critique the proposed rules, and to
ensure a fully developed rulemaking record. In addition to the comments received at the
public hearings, the public was permitted to submit written comments into the record.
As described more extensively below, the agency must establish that the proposed
rules are needed and reasonable; the rules are within the agency’s statutory authority;
the agency has fulfilled all procedural requirements; and that any modifications to the rule
made after the proposed rules were initially published in the State Register are within the
scope of the matter that was originally announced.
SUMMARY OF CONCLUSIONS
The MPCA established it has the statutory authority to adopt the proposed rules,
it complied with all procedural requirements of law and rule, and that the proposed rules
are needed and reasonable. Therefore, the Administrative Law Judge APPROVES the
proposed rules and recommends they be adopted.
1

See Minn. Stat. §§ 14.05-.20 (2020).

Based upon all the record, including the Agency’s exhibits, and the oral and written
comments received, the Administrative Law Judge makes the following:
FINDINGS OF FACT
I.

Background Regarding the Proposed Rules

1.
The MPCA seeks to amend its rules governing GHG and other air pollution
emissions from passenger cars, light-duty trucks, and medium-duty vehicles. Specifically,
the MPCA proposes to adopt California’s Low Emission Vehicle (LEV) and Zero Emission
Vehicle (ZEV) standards, and to create an initial credit bank for crediting manufacturers.2
2.
Low-emission vehicles are conventional internal combustion engine (ICE)
passenger cars, light-duty trucks, sports utility vehicles (SUVs) and medium-duty
vehicles. Zero-emission vehicles are vehicles powered by electricity and have no tailpipe
emissions.3
3.
The federal Clean Air Act (CAA) prohibits any state from adopting new
motor vehicle emission standards that differ from those established under the CAA.4
However, the CAA permits the Environmental Protection Agency (EPA) to waive the
express preemption of state regulations for the State of California, under section 209(b),
and section 177 permits other states to adopt regulations that are identical to those
promulgated by California.5
4.
California developed both the LEV and ZEV standards under its section 209
authority to create two key mechanisms for reducing emissions from vehicles: first,
reducing emissions from ICE passenger cars, light-duty trucks, and medium-duty
vehicles; and second, increasing the proportion of ZEVs that produce no emissions from
the tailpipe.6
5.
California has adopted LEV standards in stages covering different time
periods, labeled as LEV I, LEV II, and the current version, LEV III, which covers Model
Years (MY) 2015-2025.7 The MPCA proposes to adopt the LEV III standards.8 California
adopted the ZEV standard in 1990.9
6.
At the time that this proceeding was filed, California’s LEV standard
governed in 14 states and the District of Columbia, and the ZEV standard applied in 12
2

Exhibit (Ex.) D at 8, 12-13 (SONAR).
Id. at 11-12.
4
See 42 U.S.C. § 7543(a) (2018).
5
42 U.S.C §§ 7507, 7543(b)(2) (2018).
6
Ex. D at 11. Electric vehicles (EVs) include battery electric vehicles (BEVs), plug-in hybrid electric vehicles
(PHEVs), and hydrogen-fueled vehicles. Id. at 12. PHEVs are considered “transitional zero emission
vehicles” or “TZEVs” in California’s regulatory language, although TZEV is not a commonly used term. The
MPCA notes that the terms TZEV and PHEV are synonymous, but that it has used PHEV for consistency
throughout this rulemaking. Id. at 12, n.10.
7
Id. at 22.
8
Id. at 8.
9
Id. at 22.
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states.10 During the pendency of this matter, the State of Virginia also adopted the LEV
and ZEV standards.11 States that have adopted these standards are referred to as
“Section 177 states.”12
7.
Both the LEV standard and the federal standard are tailpipe emissions
standards for GHGs and other air pollutants. A tailpipe emissions standard requires
vehicles to emit less than a maximum amount of a given pollutant per mile and is usually
written as grams per mile. California certifies vehicles as meeting the LEV standards while
the federal government certifies vehicles to meet the federal standards.13
8.
Until 2020, California’s LEV standard was identical to the federal standard.14
However, on April 30, 2020, the EPA published its final Safer Affordable Fuel-Efficient
(SAFE) Vehicles rule.15 That rule rolls back the federal GHG emission standards for
passenger cars and light-duty trucks that were finalized in 2012, and sets new, less
stringent GHG emissions standards for MY 2021-2026.16
9.
The MPCA maintains that the EPA’s SAFE Vehicles rule reduces
environmental protections, impedes Minnesota’s ability to address GHG emissions and
climate change, and conflicts with the MPCA’s mission to protect and improve the
environment.17
10.
The MPCA states that, in light of the federal government’s actions, adopting
the California LEV standard is necessary to avoid erosion of environmental gains in
Minnesota. The MPCA asserts that the proposed rule will allow Minnesota to maintain the
current GHG emissions standards and continue to receive the anticipated benefits it has
relied on to help it achieve its emission reduction goals.18 The MPCA further states that
the ZEV standard will help put the state on a path toward the levels of EV adoption that
will eventually be necessary to meet Minnesota’s GHG emission reduction goals.19
11.
The MPCA notes that in 2007, the Minnesota Legislature passed the
bipartisan Next Generation Energy Act (NGEA), which set goals for Minnesota to achieve
10

Id. at 8, 22. Colorado, Connecticut, Maine, Maryland, Massachusetts, New Jersey, New York, Oregon,
Rhode Island, Vermont, and Washington have adopted the LEV and ZEV standards, while Delaware,
Pennsylvania, and the District of Columbia have adopted only the LEV standard. Id. at 22.
11
Va. Code Ann. § 10.1-1307.04 (2021); see also Governor Northam Signs Key Bills into Law,
https://www.governor.virginia.gov/newsroom/all-releases/2021/march/headline-893938-en.html
(press
release announcing signing of Virginia law on March 19, 2021).
12
Ex. D at 22.
13
Id. at 11.
14
California and the federal government harmonized the LEV standards in 2012. Id. at 22.
15
Id. at 8, 11, 19; See U.S. Dep’t of Transportation & Envt’l Prot. Agency, Notice of Final Rule: The Safer
Affordable (SAFE) Vehicles Rule for Model Years 2021–2026 Passenger Cars and Light Trucks, 85 FR
24174 (Apr. 30, 2020).
16
Ex. D at 8, 11, 19; See U.S. Dep’t of Transportation & Envt’l Prot. Agency, Notice of Final Rule: The Safer
Affordable (SAFE) Vehicles Rule for Model Years 2021–2026 Passenger Cars and Light Trucks, 85 FR
24174 (Apr. 30, 2020).
17
Ex. D at 20.
18
Id. at 11.
19
Id. at 9.
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significant GHG emission reductions over the next decades to address this complex
global challenge.20 The NGEA provides that Minnesota should reduce its GHG emissions
15 percent by 2015, 30 percent by 2025, and 80 percent by 2050, as compared to 2005
levels.21 Minnesota did not meet its 2015 goal and is not on track to meet its 2025 or 2050
goals. To achieve these goals, Minnesota must reduce additional emissions from major
sources.22
12.
The transportation sector is now the largest emitter of GHGs in Minnesota,
accounting for a quarter of overall GHG emissions in the state.23 In 2019, the Minnesota
Department of Transportation (MnDOT), in collaboration with the MPCA and other state
agencies, conducted public meetings and engaged in research to determine ways that
Minnesota can reduce GHG emissions from transportation. MnDOT published a study,
“Pathways to Decarbonizing Transportation in Minnesota,” (Pathways Report) finding that
action is needed across many areas of transportation, such as reducing emissions from
gasoline and diesel vehicles, transitioning to electricity and biofuels as vehicle energy
sources, and reducing vehicle miles traveled. The Pathways Report recommended
adopting the LEV and ZEV standards.24
13.
According to the MPCA, it is imperative that Minnesota target emission
reductions in the transportation sector to reduce the state’s overall emissions.25 The
MPCA anticipates the proposed rule will be an incremental, but integral, step needed for
Minnesota to achieve its GHG emission reduction goals and to address Minnesota’s
contribution to climate change.26 The MPCA asserts that by targeting GHG emissions and
increasing the adoption of EVs, the Clean Cars Minnesota Rule will reduce air pollution,
protect public health, and advance environmental justice.27
14.
The MPCA proposes to adopt both California’s LEV and ZEV standards in
order to reduce motor vehicle emissions and accelerate the adoption of EVs. The
proposed Clean Cars Minnesota Rule incorporates the California regulations by
reference, as amended, to ensure the standards are identical to California’s and,
therefore, comply with the CAA.28
15.
The proposed rule will require automobile manufacturers to deliver for sale
in Minnesota only passenger cars, light-duty trucks, medium-duty vehicles, and mediumduty passenger vehicles that are certified by California as meeting the LEV standard.
Manufacturers must meet average emission requirements for the entire fleet of vehicles

20

Id. at 15; 2007 Minn. Laws ch. 136, art. 5, § 1.
See Minn. Stat. § 216H.02, subd. 1 (2020).
22
Ex. D at 8.
23
Id. at 8, 16. The MPCA notes that Minnesota has seen a reduction of 30 percent in emissions from
electricity generation, but that Minnesota has not seen similar action in the transportation sector. Id. at 15.
24
Ex. D. at 8, 20; Pathways Report at 7,https://www.dot.state.mn.us/sustainability/docs/pathways-report2019.pdf.
25
Ex. D at 8.
26
Id. at 18.
27
Public Hearing Transcript Volume (Tr. Vol.) I at 32 (Feb. 22, 2021).
28
Ex. D at 11.
21
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they deliver for sale in Minnesota, and there are separate fleet-wide emission standards
for each of the different categories of vehicles.29
16.
The ZEV standard requires a certain percentage of the passenger cars and
light-duty trucks that each automobile manufacturer delivers for sale in Minnesota
annually to be vehicles with zero tailpipe emissions, including BEVs, PHEVs, and
hydrogen-fueled vehicles.30
17.
Adoption of the ZEV standard is intended to reduce emissions by
encouraging consumers to purchase EVs rather than higher-emitting vehicles. The
proposed rule would increase the percentage of EVs delivered for sale in Minnesota,
improving options for Minnesotans who want to purchase an EV, and for Minnesotans
who might consider purchasing an EV if more were available. The proposed rule does not
require any Minnesotan to purchase an EV or prohibit the sale of ICE vehicles in
Minnesota.31
18.
The ZEV standard relies on a credit system under which different vehicles
are accorded varying numbers of credits. For instance, long-range BEVs receive the most
credits (up to 4 per vehicle) while PHEVs with short electric ranges receive the fewest.
Regular (non-plug-in) hybrids and highly efficient ICE vehicles do not receive any ZEV
credits.32
19.
Manufacturers are given ZEV credit percentage quotas, and the quotas
increase every year until MY 2025, after which the quota remains constant.33 To comply
with the ZEV standard, the MPCA estimates that EVs would need to make up
approximately 6.2-7.4 percent of manufacturers’ light-duty vehicle sales in Minnesota
during the 10-year time frame spanning MY 2025 to 2034.34
20.
The LEV standard allows manufacturers to demonstrate compliance across
California and all Section 177 states combined. The proposed rule would adopt a different
crediting approach for ZEVs, requiring that all credits to meet the requirement must be
generated by vehicles delivered for sale in Minnesota.35
21.
The proposed rule also establishes an initial credit bank with two
components: (1) manufacturers may earn early-action credits for ZEVs delivered to
Minnesota starting in MY 2022 and until the beginning of the first effective model year;
and (2) manufacturers will receive a one-time allotment of ZEV credits equivalent to the
credit requirements for the first effective model year of the rule.36 The MPCA believes
establishing an initial ZEV credit bank to be used beginning in the first effective model

29

Id. at 12.
Id.
31
Id. at 12-13, 43.
32
Id. at 13.
33
Id.
34
Id. at 43.
35
Id. at 13.
36
Id.
30
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year is an important component of implementing the ZEV standard and providing flexibility
for manufacturers in the early years of implementation.37
22.
The MPCA asserts adoption of these standards is needed to combat climate
change by reducing GHGs. The MPCA notes that Minnesota is already seeing the effects
of a changing global climate.38 Minnesota’s temperatures have increased, especially in
winter, and Minnesota is experiencing larger, more frequent extreme precipitation
events.39 Research indicates even warmer winters and larger rainfalls due to climate
change are expected in the years ahead.40 Climate change is driven by GHG emissions
from human activity.41
23.
The MPCA also maintains that the proposed rule would reduce tailpipe
emissions of other harmful air pollutants, including particulate matter (PM) and the
pollutants that form ground-level ozone, which directly affect the health of Minnesotans.
In June of 2019, in collaboration with the Minnesota Department of Health (MDH), the
MPCA released a report titled, “Life and breath: How air pollution affects health in
Minnesota” (Life and Breath Report).42 This report showed that fine particles in ground
level ozone contributed to roughly 2,000 to 4,000 deaths and hundreds of increased
hospital visits in Minnesota in 2013, which was the most recent data at the time.43 The
MPCA’s research showed that communities of color and lower income communities are
disproportionally located near busy roadways and exposed to pollution from vehicles. The
MPCA asserts that reducing emissions from vehicles is necessary to reduce air pollution
exposure to these communities and advance environmental justice for these communities
in particular.44
24.
The MPCA initially estimated that the proposed rule would result in annual
reductions of 637 tons of PM and 998 tons of nitrogen oxides (NOX) and non-methane
organic gases (NMOG) in 2034.45 The Agency further estimated that the proposed rule
would reduce 3,245 tons of PM and 6,059 tons of NMOG + NOX during the first 10 years
of implementation.46
25.
At one of the public hearings in this matter, the MPCA announced that its
analysis of PM reductions in the SONAR and related Technical Support Document (TSD)
contained a transcription error.47 Instead of employing a .003 grams per mile and a
.001 grams per mile standard in its analysis, the MPCA used a .03 grams per mile and a
37

Id.
Id. at 8.
39
Id. at 8, 14.
40
Id. at 8, 14.
41
Id. at 8, citing Intergovernmental Panel on Climate Change, Summary for Policymakers, 4 (2018),
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/05/SR15_SPM_version_report_LR.pdf.
42
Ex. D at 8, 19; see also “Life and breath: How air pollution affects health in Minnesota,” David Bael and
Kathy Raleigh, https://www.pca.state.mn.us/air/life-and-breath-report.
43
Ex. D at 19.
44
Id. at 8, 19.
45
Id. at 79.
46
Id.; Appendix 1 at 21-22, 27-30 (Technical Support Document).
47
Public Hearing Tr. Vol. II at 250-51 (Feb. 23, 2021); Ex. O (Addendum to SONAR, Feb. 2021).
38
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.01 grams per mile standard.48 Following the hearing, the MPCA filed an addendum to
the SONAR describing and correcting the error.49 Using the corrected figures, the MPCA
now estimates the proposed rule will reduce tailpipe emissions of PM by 552 tons over
the first ten years of implementation, with a reduction of 106 tons of PM in 2034.50 This
correction also reduces the estimated health and equity benefits of the proposed rule.51
26.
Though the transcription error impacts the scale of PM reduction benefits
estimated in MPCA’s analysis, the MPCA asserts it does not change the overall
conclusion reached by the Agency that the proposed rule will reduce negative health
impacts.
II.

General Issues Regarding the Review of the Proposed Rules

27.
This rulemaking matter has proceeded according to statutes and rules
governing the process for the adoption or amendment of rules following a public hearing.52
The process is intended to fulfill one of the purposes of the Minnesota Administrative
Procedure Act, as identified by the legislature in Minn. Stat. § 14.001 (2020), which is to
increase public participation in the formulation of administrative rules.53 A rulemaking
proceeding that includes one or more public hearings, in addition to a period for
submission of written comments, offers an opportunity for members of the public to
participate in the rulemaking process. In this matter, members of the public and
organizations with an interest in the outcome of this proceeding submitted over
10,000 comments for consideration, and over 30,000 signatures on petitions supporting
and opposing the rule.
28.
Some commenters objected to the rulemaking process in this case based
on their belief that the rulemaking is related to, or arises from, an exercise of emergency
powers authorized for Minnesota’s governor due to the ongoing COVID-19 pandemic.54
This rulemaking matter has been conducted under a long-standing process created and
authorized by the Minnesota Legislature. Many of the statutes and rules governing this
process have been in place for decades.55 The process used in this case does not arise
48

Tr. Vol. II at 251; Ex. O.
Ex. O.
50
Id. at 3.
51
Id. at 6-7.
52
Ex. D at 9; Minn. R. 1400.2000-.2240 (2019). In Minnesota, rules may be adopted without a public
hearing, some rulemakings are exempted from the full rulemaking process, and some rules are authorized
for adoption according to an expedited process. See Minn. Stat. §§ 14.22, .385, .389 (2020).
53
Minn. Stat. § 14.001(5).
54
Comments of Jason Gorr (“[T]he Governor is attempting to circumvent the proper process and take
advantage of his highly contested and progressively tyrannical ‘Emergency Powers.”); Comments of Kevin
Kahler (“Mr. Walz is going around our legislature to do this under his Covid powers.”); Comments of Jason
Davidson (“Ramming through this massively-impactful policy outside of the legislature, and deterring public
debate by hiding behind Covid-19, is weak.”); Comments of Bob Guggenberger (“I strongly oppose the
proposed [rule] for many reasons beginning with the implementation process. When did Minnesota cease
being a democracy? It is time for our Governor to give up his emergency powers and return legislative
duties back to our elected representatives.”); Gregory Swanstrom (“And this should be Legislation that
comes from the Legislative branch and not an Executive Order.”).
55
See, e.g., Minn. Stat. §§ 14.131-14.20.
49
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from the exercise of emergency powers. The only adjustment made due to the pandemic
was the use of remote, rather than in-person, hearings to protect public health.
29.
Some commenters expressed concerns about the role of the Administrative
Law Judge in the rulemaking process.56 Again, the legislature has established in statute
each step of the rulemaking process, the notices that must be made, and the legal
standards to be applied. According to the legislature’s directives and rules promulgated
to effectuate those directives, the Administrative Law Judge must consider the legality of
the rule, including whether the MPCA has authority to adopt the rule, whether the agency
has fulfilled all procedural requirements, and whether the agency has established that the
rule is needed and reasonable.57 It is important to note that an administrative law judge’s
order approving a rule does not actually adopt a rule; rather, final adoption of a rule is
undertaken by the agency following publication of a notice of adoption.58
30.
Further, in some cases, rules undergo an additional review process beyond
that conducted by an administrative law judge. For example, if an administrative law judge
finds that a rule contains defects that prevent adoption, the matter is automatically subject
to review by the Chief Administrative Law Judge.59 If an agency wishes to adopt a rule
without correcting identified defects, if may submit the proposed rule to the Legislative
Coordinating Commission and the Minnesota house and senate committees with primary
jurisdiction over state governmental operations to obtain advice and comment.60
Additionally, the validity of a rule is subject to judicial review.61
31.
Many commenters expressed concerns that the MPCA has undertaken a
rulemaking rather than seeking enactment of a state law to accomplish its goals. These
commenters contend that an issue such as this one should be debated and decided by
the Minnesota Legislature, and not promulgated by rule.62 These concerns are
appropriately addressed to the MPCA and to Minnesota’s elected officials. But the legal
review to be conducted in this case does not permit the Administrative Law Judge to opine
on whether a particular issue should be decided through a different process. The choice
of whether to pursue legislation or proceed with a rulemaking is committed to the agency,
here the MPCA. Once the agency has made a choice to pursue rulemaking, the
Administrative Law Judge’s role is to ensure that the agency acts lawfully. The rulemaking
review standards do not contemplate disapproval of a rule that falls within the MPCA’s
56

See, e.g., Comments of Richard Thielen (“The final insult is for this process to be decided by a single
administrative law judge, an [un]elected bureaucrat and political appointee. The administrative law judge
will simply decided [sic] the appropriateness and legality of the rulemaking process, thus simply
'rubberstamp' the [California Air Resource Board] regulations into law with no citizens or elected
Representative input and 'Zero' recourse to its final implementation.”).
57
Minn. Stat. 14.50-.51; Minn. R. 1400.2100 (2019)
58
Minn. Stat. §§ 14.16, subd. 1, .18, subd. 1.
59
Minn. Stat. § 14.15, subd. 3.
60
Id., subd. 4.
61
Minn. Stat. § 14.14.
62
See, e.g., Comments of Terry Cook, Guy Caruso, Rachel Daberkow, Jerome Grudem, Economic
Development Authority in and for the City of Marshall, Laurentian Chamber of Commerce, Lyon County
Board of Commissioners, Minnesota Rural Counties, Minnesota Soybean Growers Association, Pipestone
County Board of Commissioners.
[158916/1]
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authority based upon the preference expressed by some commenters for legislative
action.
III.

Rulemaking Authority

32.
Under Minn. Stat. § 116.07, subd. 2(a) (2020), the Minnesota Legislature
directed that the MPCA shall “adopt standards of air quality, including maximum allowable
standards of emission of air contaminants from motor vehicles,” recognizing that no single
standard of purity of air is applicable to all areas of the state.
33.
Minn. Stat. § 116.07, subd. 4(a) (2020) authorizes the MPCA to engage in
rulemaking pursuant to Chapter 14 to adopt rules and standards “for the prevention,
abatement, or control of air pollution.” The statute further provides as follows:
Without limitation, rules or standards may relate to the sources or
emissions of air contamination or air pollution, to the quality or
composition of such emissions, or to the quality of or composition of
the ambient air or outdoor atmosphere or to any other matter relevant
to the prevention, abatement, or control of air pollution.63
34.
GHGs are “air contaminants” under Minnesota law.64 GHGs are also
considered a “air pollutant” under existing rules promulgated by the MPCA.65
35.
Commenters supporting and opposing the proposed rule filed comments
addressing the MPCA’s authority under state law to adopt the LEV and ZEV standards.
In particular, a group of 26 members of the Minnesota Senate filed a comment opposing
the rule. These Senators contend that the MPCA lacks rulemaking authority in this matter
because Minn. Stat. § 116.07 was enacted in 1967 as part of the enabling legislation
creating the MPCA, and that at the time of enactment, state agency rulemaking authority
was not as developed or comprehensive as it is today. The commenting Senators contend
that the 1967 legislature could not have intended to authorize the MPCA to adopt rules in
the manner proposed here, and that doing so robs the legislature of its authority to enact
public policy legislation.66
36.
Another group made up of 58 members of the Minnesota Senate and House
of Representatives filed a comment supporting adoption of the rule. They maintain that
the MPCA has clear authority to adopt the proposed rules, and opine that the proposed
rules are consistent with the “legislatively mandated” statewide goal for GHG reductions
established by the NGEA. These legislators further state that:

63

Minn. Stat. § 116.07, subd. 4(a) (Emphasis added.).
See Minn. Stat. § 116.06, subd. 2 (2020) (defining “air contaminant” to include the presence in the outdoor
atmosphere of any vapor, gas, or other gaseous, fluid, or particulate substance differing in composition
from or exceeding in concentration the natural components of the atmosphere.).
65
Minn. R. 7005.0100, subp. 14a (2019) (defining GHGs as “the air pollutant defined as the aggregate
group of six greenhouse gases: carbon dioxide, nitrous oxide, methane, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.”).
66
Comments of 26 Members of the Minnesota Senate.
64
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This language was adopted in 1967, which means that the Minnesota
House and Senate have had 54 regular sessions in which we could
have reconsidered and agreed upon a repeal or amendment of this
section of law. We have not done so, and additionally note that the
entire 2020 regular session as well as seven special sessions have
occurred subsequently to MPCA’s initial request for comment on the
proposed Clean Cars Minnesota rules in October 2019. The
Legislature has had ample opportunity to enact statutory changes in
response to this administrative action and has not done so.67
37.
The legislature has established that “[t]he object of all interpretation and
construction of laws is to ascertain and effectuate the intention of the legislature.”68 Every
law must be construed, if possible, to give effect to all of its provisions,69 and it is
presumed that the legislature intends the entire statute to be effective and certain.70
38.
Under Minn. Stat. § 116.01 (2020), the legislature determined that the public
interest required that the MPCA be established, in part to address the “variety and
complexity” of problems related to air pollution. Under Minn. Stat. § 116.07, subds. 2(a),
(4)(a), the MPCA is directed to adopt standards of air quality, expressly including motor
vehicle emissions standards, and it has authority to adopt rules and standards having the
force of law to address air pollution. The rulemaking authorization specifically states that
“[w]ithout limitation, rules or standards may relate to sources or emissions of air
contamination or air pollution . . . or to any other matter relevant to the prevention,
abatement, or control of air pollution.”71 The rules proposed here regulate vehicle tailpipe
emissions, requiring LEVs to meet the California standards and promoting greater
availability of ZEVs in Minnesota; these regulations do not set “a single standard of purity
of air . . . applicable to the entire state.”72 Under the plain language of these provisions,
the MPCA has the statutory authority under Minnesota law to adopt the proposed LEV
and ZEV emission standards.
39.
Even so, the MPCA may only adopt vehicle emission standards consistent
with the federal CAA. The CAA prohibits states from adopting emission standards for
motor vehicles that are different from those established under the CAA, except that states
may adopt California’s rules pursuant to section 209(b).73 Under that section, California
is authorized to adopt its own more stringent motor vehicle emission with a waiver from
the EPA. Under section 177, other states may choose to adopt California’s emissions
standards instead of the federal standards, so long as the adopting state has
maintenance or nonattainment “plan provisions” approved by EPA.74 Minnesota has
67

Comments of 58 Members of the Minnesota Senate and House of Representatives.
Minn. Stat. § 645.16 (2020).
69
Id.
70
Minn. Stat. § 645.17(2) (2020).
71
Minn. Stat. 116.07, subd. 4(a).
72
Id., subd. 2(a); see Comments of Minnesota Automobile Dealers Association (MADA) (contending that
the proposed rule adopts a single, statewide air quality standard and asserting that MPCA lacks authority
to adopt the proposed rule).
73
See 42 U.S.C. § 7543 (2018).
74
42 U.S.C. § 7507.
68
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nonattainment and maintenance plans approved by the EPA, therefore Minnesota meets
this requirement.75
40.
Further, states may adopt emissions standards permitted under section
209(b) only if “such standards are identical to the California standards for which a waiver
has been granted for such model year.”76 The MPCA proposes to incorporate California’s
standards by reference, as amended, ensuring that Minnesota’s regulations will be
identical to the California standards. Manufacturers will be required to meet the same
certification and fleet emission standards in Minnesota that they meet in California and
the other Section 177 states under the LEV standard. Likewise, manufacturers would be
subject to the same ZEV targets in Minnesota as in California and the other Section 177
states.
41.
Numerous commenters contend that Minnesota is not authorized to adopt
the LEV and ZEV standards because California does not currently have a waiver under
section 209(b).77 On September 27, 2019, the EPA withdrew California’s CAA preemption
waiver, thereby invalidating California’s motor vehicle emission standards.78 Additionally,
the National Highway Transportation and Safety Administration (NHTSA) promulgated
rules providing that state regulations of tailpipe carbon dioxide emissions are fuel
economy standards within the meaning of 49 U.S.C. § 32919 (2018), of the Energy Policy
and Conservation Act of 1975 (EPCA).79 This law prohibits states from adopting fuel
economy standards for automobiles when the federal government has done so.80
42.
Throughout this proceeding, the MPCA has asserted that California’s
waiver is likely to be reinstated. First, Minnesota and other states challenged the EPA’s
withdrawal of the waiver in federal court, and these matters remain in litigation.81 Second,
commenters noted that the administration of President Joseph Biden was likely to reverse
federal agency decisions related to the waiver and state adoption of emissions
standards.82 During the pendency of this matter, the NHTSA published a notice indicating
that it proposes to repeal regulatory text and appendices in 49 C.F.R. parts 531 and 533,
related to the preemptive effect of 49 U.S.C. 32919, because it has substantial doubts
75

See 40 C.F.R. § 52.1237 (2020) (Minnesota’s Implementation Plan); U.S. E.P.A., Status of Minnesota
Designated
Areas,
https://www3.epa.gov/airquality/urbanair/sipstatus/reports/mn_areabypoll.html
(displaying a table of non-attainment and maintenance areas in Minnesota).
76
42 U.S.C. § 7507.
77
See, e.g., Comments of the Alliance for Automotive Innovation (Auto Innovators); Comments of MADA;
Comments of the Clean Fuels Development Coalition. Many commenters also opined that Minnesota has
the authority to adopt the rule under the CAA. See, e.g., Comments of the California Air Resources Board
(CARB); Comments of Tesla.
78
See 84 Fed. Reg. 51310 (Sept. 27, 2019). This portion of the federal government’s rules on state
standards is referred to as the “Safe I Rule,” and this is the rule through which the waiver was withdrawn.
The “Safe II Rule” is the final rule setting lower emissions standards that prompted this rulemaking by the
MPCA.
79
The Energy Policy and Conservation Act of 1975, Pub. L. 94–163, 89 Stat. 871.
80
49 C.F.R. pt. 531, App. B(a)(3) (2020).
81
Ex. D at 36.
82
See Comments of Fresh Energy, Minnesota Center for Environmental Advocacy, National Resources
Defense Council and Sierra Club; Exec. Order No. 13990, Protecting Public Health and the Environment
and Restoring Science to Tackle the Climate Crisis, 86 Fed. Reg. 7037 (Jan. 25, 2021).
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about whether Congress provided it with authority to engage in rulemaking regarding the
scope of EPCA preemption.83 On April 28, 2021, the EPA published a notice indicating it
was reconsidering its withdrawal of the waiver for California’s emissions standards,
stating that the agency believes significant issues of concern exist as to whether the
waiver withdrawal was “a valid and appropriate exercise of agency authority.”84
43.
To address this issue, the MPCA proposes to delay the effective date of the
LEV and ZEV standards until after California’s waiver is reinstated.85 While the proposed
rule would be adopted, only the provisions related to the voluntary ZEV early-action credit
bank would be effective prior to reinstatement of the waiver, allowing manufacturers to
earn credits for vehicles delivered to Minnesota beginning in MY 2022 and continuing
until the first effective model year.86 The LEV and ZEV standards would not become
effective until the agency publishes a notice of the effective date in the State Register
after restoration of California’s waiver.87 Under the CAA, the proposed rule will not actually
require manufacturer compliance until two model years after the rule becomes effective.88
Because the effective date begins the two-year clock, if the MPCA publishes notice of the
effective date in 2021, the first effective model year for the LEV and ZEV standards would
be MY 2025.89
44.
Under section 177 of the CAA, a state is permitted to adopt California’s
standards issued under section 209(b) even in the absence of a valid waiver, so long as
the state does not enforce the standards until after a waiver is issued.90 This is consistent
with the framework established by the CAA. The CAA makes California’s authority
contingent on federal action, and the authority of other states contingent upon action by
California, creating a system that contemplates some fluctuation of the authority of the
Section 177 states to enforce state-adopted emissions standards. By proposing to adopt
the rules, but to delay the effective date of the LEV and ZEV standards, the MPCA’s
approach complies with the CAA.
45.
The MPCA has the statutory authority to adopt the proposed rules under
Minn. Stat. § 116.07, 42 U.S.C. § 7507, and 40 C.F.R. § 52.1237.

83

NHTSA, Notice of Proposed Rulemaking Relating to CAFÉ Preemption (Apr. 22, 2021),
https://www.nhtsa.gov/sites/nhtsa.gov/files/2021-04/cafe_preemption_nprm_04222021_1_0.pdf.
84
86 Fed. Reg. 22421 (Apr. 28, 2021).
85
Ex. D at 36, 53.
86
See Proposed Rule part 7023.0300, subp. 4(E).
87
Ex. D at 36, 53.
88
See 42 U.S.C. § 7507(2) (stating that California and other adopting states must “adopt such standards
at least two years before commencement of such model year.”).
89
Ex. D at 53.
90
See Motor Vehicle Mfrs. Ass’n of the United States, Inc. v. New York State Dep’t. of Envt’l Conservation,
17 F.3d 521, 533-34 (2d Cir. 1994) (holding that New York validly adopted California’s LEV plan before the
EPA granted California a waiver for the plan, but that issuance of the waiver was a precondition for
enforcement of New York’s rules).
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IV.

Procedural Requirements of Minn. Stat. Ch. 14 and Minn. R. Ch. 1400
A.

Request for Comments

46.
Minn. Stat. § 14.101 requires that an agency solicit comments from the
public on the subject matter of a proposed rulemaking at least 60 days prior to the
publication of a notice of intent to adopt rules or a notice of hearing. Such notice must be
published in the State Register.91
47.
On October 7, 2019, the MPCA published in the State Register a Request
for Comments seeking comments on its planned new rules governing GHG emissions,
known as the Clean Cars Minnesota Rule.92 The MPCA explained that the rulemaking is
intended to reduce GHG and other harmful air pollutant emissions from passenger
vehicles by adopting the California LEV and ZEV standards.93
48.
The Request for Comments was published at least 60 days prior to the
publication of the Notice of Intent to Adopt Rules, as discussed below.
49.
The MPCA complied with the requirements established by Minn.
Stat. § 14.101.
B.

Publication of Notice of Intent to Adopt Rules

50.
Minn. Stat. § 14.14, subd. 1a(a) and Minn. R. 1400.2080, subp. 6 (2019),
require that an agency publish in the State Register a notice of intent to adopt rules at
least 30 days prior to the date of hearing and at least 30 days prior to the end of the
comment period.
51.
The MPCA originally requested approval of its Additional Notice Plan and
Notice of Intent to Adopt Rules with a Hearing (Notice of Hearing) on September 10, 2020.
The Administrative Law Judge approved both by Order dated September 14, 2020.94
Public hearings on the proposed rules were scheduled to take place in December 2020.
Ultimately, however, the matter was postponed and the MPCA did not publish that notice
of hearing.95
52.
On December 2, 2020, the MPCA filed an amended request for review and
approval of its Additional Notice Plan and Notice of Hearing. The MPCA supplemented
its submission on December 4, 2020, making the filing complete. The Administrative Law

91

Minn. Stat. § 14.101.
Ex. A (Request for Comments).
93
Id.
94
See Order on Request for Review and Approval of Additional Notice Plan and Notice of Hearing (Sept. 14,
2020).
95
See Order on Amended Request for Review and Approval of Additional Notice Plan and Notice of Hearing
(Dec. 9, 2020).
92
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Judge approved both the Additional Notice Plan and Notice of Hearing by Order dated
December 9, 2020.96
53.
The MPCA published the Notice of Hearing in the State Register issued on
December 21, 2020.97 The Notice of Hearing scheduled hearings to take place by video
conference on February 22 and 23, 2021. The Notice of Hearing provided information on
how persons could submit comments on the proposed rules and how persons could join
the hearing via the internet or telephone.98
54.
The Notice of Hearing contained all the information required under Minn. R.
1400.2080 and was published more than 30 days before the hearing and the close of the
comment period.
C.

Notice Requirements
1.

Notice to Official Rulemaking List

55.
Minn. Stat. § 14.14, subd. 1a, requires that each agency maintain a list of
all persons who have registered with the agency for the purpose of receiving notice of
rule proceedings.
56.
On December 21, 2020, the MPCA emailed a copy of the Notice of Hearing
to all persons and entities on its official rulemaking list.99 The official rulemaking list was
comprised of all persons and entities who requested to be placed on the MPCA’s
GovDelivery system for the purpose of receiving such notice.100 The Notice of Hearing
was emailed to 3,299 GovDelivery subscribers.101
57.
The Notice of Hearing advised that the comment period would expire on a
date to be determined by the Administrative Law Judge following the hearing on
February 23, 2021.102 The comment period was extended until March 15, 2021.103
58.
Minn. Stat. § 14.14, subd. 1a, requires that an agency give notice of its
intent to adopt rules by U.S. mail or electronic mail to all persons on its official rulemaking
list at least 30 days before the date of the hearing.
59.
Minn. R. 1400.2080, subp. 6, provides that a notice of hearing or notice of
intent to adopt rules must be mailed at least 33 days before the end of the comment
period or the date of the hearing.

96

Id.
Ex. F (Notice of Hearing).
98
Id.
99
Ex. G-1 (Certificate of Mailing Notice of Hearing).
100
Id.
101
Ex. G-2 (GovDelivery email bulletin).
102
Ex. F (Notice of Hearing).
103
Tr. Vol. I at 21-22.
97
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60.
The MPCA fulfilled the notice requirements established in Minn.
Stat. § 14.14 and Minn. R. 1400.2080, subp. 6.
2.

Additional Notice

61.
Minn. Stat. § 14.14, subd. 1a(a), requires that an agency make reasonable
efforts to notify persons or classes of persons who may be significantly affected by the
rule being proposed by giving notice of its intent to adopt rules. Such notice may be made
in newsletters, newspapers, or other publications, or through other means of
communication.104 This notice is referred to as “additional notice” and is detailed by an
agency in its additional notice plan.
62.
Minn. Stat. § 14.131 requires that an agency include in its Statement of
Need and Reasonableness (SONAR) a description of its efforts to provide additional
notice. Alternatively, the agency must detail why additional notification efforts were not
made.105
63.
An agency may request approval of its additional notice plan by an
administrative law judge prior to service.106
64.
The MPCA requested and was granted approval of its Additional Notice
Plan on December 9, 2020.107
65.
On December 21, 2020, the MPCA provided notice according to its
approved Amended Additional Notice Plan, as follows:108
(a)

Published Notice of Hearing on the MPCA’s Public Notice
webpage at https://www.pca.state.mn.us/public-notices;

(b)

Provided an extended comment period by scheduling
rulemaking hearing at least 45 days after the Notice of
Hearing was published;

(c)

Held four public meetings during the prehearing comment
period to provide information to stakeholders about the
proposed rule and the process for submitting comments;109

(d)

Provided specific notice to tribal authorities via email with a
hyperlink to electronic copies of the Notice of Hearing,

104

Minn. Stat. § 14.14, subd. 1a(a).
Minn. Stat. § 14.131.
106
Minn. R. 1400.2060 (2019).
107
Order on Amended Request for Review and Approval of Additional Notice Plan and Notice of Hearing
(Dec. 9, 2020).
108
Ex. H.
109
Recordings of these informational meetings are available on the MPCA’s rulemaking webpage at:
https://www.pca.state.mn.us/air/clean-cars-mn-rulemaking (last viewed on May 4, 2021).
105
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SONAR, and proposed rule amendments to the 11 federally
recognized tribes in Minnesota;
(e)

Provided specific notice to automotive and business
associations, environmental groups, government entities and
other organizations identified in the Additional Notice Plan
section of the SONAR via email with a hyperlink to electronic
copies of the Notice of Hearing, SONAR, and proposed rule
amendments;

(f)

Provided notice to MPCA Air Mail electronic newsletter
subscribers via email with a hyperlink to electronic copies of
the Notice of Hearing, SONAR, and proposed rule
amendments;110

(g)

Posted relevant rulemaking updates and associated
documents including the Notice of Hearing, SONAR, and
proposed rule on the Clean Cars Minnesota rulemaking
webpage at https://www.pca.state.mn.us/air/clean-cars-mnrulemaking.

66.
The MPCA complied with its Additional Notice Plan and fulfilled the
additional notice requirements provided in Minn. Stat. §§ 14.14, subd. 1a(a), .131.
3.

Notice to Legislators

67.
Under Minn. Stat. § 14.116, an agency is required to send a copy of the
Notice of Intent to Adopt and the SONAR to certain legislators at the time it mails its Notice
of Intent to Adopt to persons on its rulemaking list and pursuant to its additional notice
plan.
68.
On December 21, 2020, the MPCA mailed or emailed a copy of the Notice
of Hearing, SONAR, and proposed rules the chairs and ranking minority party members
of the legislative policy and budget committees with jurisdiction over the proposed rules,
and to the Legislative Coordinating Commission.111
69.
The
Stat. § 14.116.

MPCA

fulfilled

its

notification

responsibilities

under

Minn.

110
The MPCA maintains rule-specific lists of subscribers who request to receive information related to
various topics. The MPCA has approximately 3,600 subscribers on the list for “Air Quality Regulatory and
Technical News” also known as “Air Mail.” See Ex. D at 27.
111
Exs. K-2, K-3 (Certificates of Sending Notice and SONAR to Legislators and Legislative Coordinating
Commission).
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4.

Notice to the Legislative Reference Library

70.
Minn. Stat. § 14.131 and Minn. R. 1400.2070, subp. 3 (2019), require the
agency to send a copy of the SONAR to the Legislative Reference Library when the
Notice of Intent to Adopt is mailed.
71.
On December 21, 2020, the MPCA mailed a copy of the SONAR to the
Legislative Reference Library.112
72.
subp. 3.

The MPCA complied with Minn. Stat. § 14.131 and Minn. R. 1400.2070,
5.

Notice to Commissioner of Agriculture

73.
Minn. Stat. § 14.111 imposes additional notice requirements when the
proposed rules affect farming operations. The statute requires that an agency provide a
copy of any such changes to the Commissioner of Agriculture at least 30 days prior to
publishing the proposed rules in the State Register.113
74.
The MPCA’s proposed rules do not impose restrictions or have an impact
on farming operations. As a result, the MPCA was not required to notify the Commissioner
of Agriculture.114
D.

Rule Hearing and Submission of Written Comments

75.
The Administrative Law Judge conducted public rulemaking hearings on
February 22 and 23, 2021.115 The MPCA’s panel at the hearing included: Joseph
Dammel, Rulemaking Attorney; Amanda Jarrett Smith, Climate and Energy Policy
Planner; David Bael, Economic Policy Analyst; Katie Izzo, Rule Coordinator; and Maggie
Wenger, Air Policy Planner.116
76.
In support of its request for approval to adopt the proposed rules, the
Agency offered the following documents into the record as exhibits, as required by Minn.
Stat. § 14.14, subd. 2a and Minn. R. 1400.2220:
Ex. A: MPCA’s Request for Comments as published in the State
Register on October 7, 2019;
Ex. C: Proposed rules dated March 2, 2020, including the Revisor’s
approval;
Ex. D: MPCA’s SONAR, dated December 2020;

112

Ex. E.
Minn. Stat. § 14.111.
114
See Ex. D at 96.
115
See Tr. Vol. I; Tr. Vol. II.
116
Tr. Vol. I at 2.
113
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Ex. E: Copy of transmittal letter mailing the SONAR to the Legislative
Reference Library on December 21, 2020;
Ex. F: Notice of Hearing as published in the State Register on
December 21, 2020;
Ex. G-1: Certificate of Mailing the Notice of Hearing to the Agency’s
rulemaking mailing list on December 21, 2020;
Ex. G-2: Agency’s GovDelivery Bulleting with recipient count;
Ex. G-3: Certificate of Accuracy of Mailing List;
Ex. H: Certificate of Giving Additional Notice Under the Additional
Notice Plan on December 21, 2020;
Ex. I: Written comments on the proposed rules that the MPCA
received during the comment period that followed the Notice of
Hearing;
Ex. K-1: Letter to Minnesota Management and Budget (MMB);
Ex. K-2: Certificate of Sending Notice of Hearing and SONAR to
Legislators and Legislative Coordinating Commission (LCC) on
December 21, 2020;
Ex. K-3: Copy of Transmittal Letter to Legislators and LCC;
Ex. L-1: Copy of slides from MPCA’s presentation at rulemaking
hearing on February 22 and 23, 2021;
Ex. L-2: Hearing Comments;
Ex. L-3: Hearing Registers;
Ex. M: Written rulemaking comments and materials submitted during
the post hearing comment period;
Ex. N: Written comments and materials submitted during the rebuttal
period.
77.
Mr. Dammel offered the MPCA’s exhibits and addressed the procedural
requirements for rulemaking.117 Ms. Jarrett Smith presented the MPCA’s positions as to
the need for and reasonableness of the rule.118

117

Tr. Vol. 1 at 24-29 (The MPCA offered Exs. A-K at the commencement of the rulemaking hearing on
February 22, 2021. The MPCA submitted Exs. L-N after the hearing.).
118
Id. at 29-54.
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78.
Approximately 209 people attended the hearing on February 22, 2021, and
approximately 165 people attended the hearing on February 23, 2021.119 The hearing
continued until all interested persons, groups, or associations had an opportunity to be
heard concerning the proposed rules. Forty members of the public made statements
during the first day of the hearing.120 Thirty-four members of the public made statements
during the second day of the hearing.121
79.
After the hearing, the Administrative Law Judge extended the time period
for submission of public comments for another 20 calendar days – until March 15, 2021 –
to permit interested persons and the Agency additional time to submit written
comments.122 During the initial public comment period, more than 10,000 written
comments were submitted by members of the public, along with tens of thousands of
petition signatures, and the MPCA also submitted two preliminary responsive
comments.123
80.
Following the initial comment period, the hearing record remained open an
additional five business days to permit interested persons and the Agency to reply to the
earlier-submitted comments. Approximately 26 rebuttal comments were filed, also
including thousands of petition signatures, and the MPCA also submitted a comment in
rebuttal. The rebuttal comment period closed on March 22, 2021, and the hearing record
closed on that date.
81.
By Order dated March 24, 2021, the Chief Administrative Law Judge
extended the deadline for completion of the Administrative Law Judge’s report to May 7,
2021.124
V.

Statutory Requirements
A.

Regulatory Factors

82.
The Administrative Procedure Act requires an agency adopting rules to
address eight factors in its SONAR.125 Those factors are:
(1)

a description of the classes of persons who probably will be
affected by the proposed rule, including classes that will bear
the costs of the proposed rule and classes that will benefit
from the proposed rule;

119

Ex. L-3 (list of hearing attendees).
See Tr. Vol. I.
121
See Tr. Vol. II.
122
See Minn. Stat. § 14.15, subd. 1.
123
See MPCA’s Final Response at 1, 3 (Mar. 22, 2021) (MPCA Rebuttal Comments).
124
Order Extending Deadline for Rule Report (Mar. 24, 2021); see Minn. Stat. § 14.15, subd. 2.
125
Minn. Stat. § 14.131.
120
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(2)

the probable costs to the agency and to any other agency of
the implementation and enforcement of the proposed rule and
any anticipated effect on state revenues;

(3)

a determination of whether there are less costly methods or
less intrusive methods for achieving the purpose of the
proposed rule;

(4)

a description of any alternative methods for achieving the
purpose of the proposed rule that were seriously considered
by the agency and the reasons why they were rejected in favor
of the proposed rule;

(5)

the probable costs of complying with the proposed rule,
including the portion of the total costs that will be borne by
identifiable categories of affected parties, such as separate
classes of governmental units, businesses, or individuals;

(6)

the probable costs or consequences of not adopting the
proposed rule, including those costs or consequences borne
by identifiable categories of affected parties, such as separate
classes of government units, businesses, or individuals;

(7)

an assessment of any differences between the proposed rule
and existing federal regulations and a specific analysis of the
need for and reasonableness of each difference; and

(8)

an assessment of the cumulative effect of the rule with other
federal and state regulations related to the specific purpose of
the rule and reasonableness of each difference.126

1.

Classes of Persons Affected, Benefitted, or Bearing Costs of the
Proposed Rule

83.
The MPCA states that the persons and entities affected directly and
indirectly by this proposed rule are automobile manufacturers and dealers, individuals
and groups that purchase new vehicles, related industries, and all Minnesotans.127
(a)

Automobile manufacturers

84.
Automobile manufacturers are the only group directly regulated by the
proposed rule. The rule will require manufacturers to ensure that vehicles delivered for
sale in Minnesota comply with the LEV standard and must meet ZEV credit requirements.

126
127

Id.
Ex. D at 62.
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In addition, the
manufacturers.128

proposed

rule

imposes

certain

reporting

requirements

on

85.
Automobile manufacturers will also bear costs associated with the proposed
rule. The MPCA maintains, however, that it is reasonable to expect most of these costs
will be passed on to consumers who purchase vehicles and who will benefit from cost
savings over the lifetime of the vehicle.129
(b)

Automobile dealers

86.
The MPCA states that automobile dealers may have some costs associated
with the proposed rule. However, as with manufacturers, the MPCA maintains that it is
reasonable to assume most of these costs will be passed on to consumers who purchase
these vehicles, and who will benefit from cost savings over the lifetime of the vehicles.
87.
Dealers are not directly regulated by the proposed rule, but they are the
interface between manufacturers and consumers. Therefore, dealers may experience
some costs associated with ensuring that only LEV-certified vehicles are offered for sale
in Minnesota. They may also experience limitations on trading vehicles with dealers in
other states if those dealers do not carry LEV-certified vehicles. The MPCA notes that
dealers may need to invest in charging infrastructure, tools, and training to support
increased EV sales.130
(c)

Individuals and groups that purchase new vehicles

88.
Individuals and groups that purchase new vehicles will likely incur increased
up-front costs associated with these vehicles but, according to the MPCA, these parties
will also experience long-term savings from reduced fuel costs. The MPCA states that
people who purchase new vehicles and register and title them in Minnesota will need to
ensure their new vehicle is LEV-certified. Because in most cases dealers are the group
that receives new vehicles from manufacturers and typically registers and titles the new
vehicle for the purchaser, the MPCA assumes dealers will help individuals ensure they
are not purchasing a non-compliant vehicle.131
89.
The MPCA maintains that new vehicle purchasers who wish to buy a new
EV will benefit from the adoption of the ZEV standard because the rule encourages
manufactures to provide greater availability of EV models to Minnesotans. Because the
ZEV standard will not limit new vehicle options for Minnesota consumers or mandate that
anyone in Minnesota buy an EV, the MPCA maintains the ZEV standard will not have any
impact on vehicle purchasers who choose not to purchase a new EV.132

128

Id.
Id.
130
Id. at 63.
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Id.
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(d)

Related industries

90.
The MPCA acknowledges that some industries related to vehicles may see
costs and benefits associated with the proposed rule. For example, the MPCA notes that
businesses that manufacture, install, operate, and maintain EV infrastructure may
experience increased demand for their products and services, and thus benefit from the
proposed rule. On the other hand, mechanics and others who maintain automobiles may
experience a decrease in demand for services because EVs tend to have fewer
maintenance needs than ICE vehicles.133 Companies that build components for vehicles
that help cut GHG emissions may see an increased demand for their products as a result
of the proposed rule.134
91.
The MPCA also notes that electric utilities may see increased demand for
electricity and thus obtain a benefit from the proposed rule. These utilities already
incorporate EV adoption into their Integrated Resource Plans, but they may need to adjust
the scale of EV adoption in their planning.135 As EVs become more common, utilities may
also see more interest in programs for time-of-use rates and EV charging in homes and
businesses. The petroleum industry may experience a reduction in demand for gasoline
and diesel fuels due to the proposed rule. Likewise, although the proposed rule does not
regulate biofuels, the biofuels industry may experience a reduction in per-vehicle demand
for liquid fuels into which biofuels such as ethanol and biodiesel are blended.136
(e)

All Minnesotans

92.
The MPCA states that all Minnesotans will benefit from the reduced
emissions of GHGs and other pollutants that are expected as a result of this rule.
Moreover, the MPCA notes that decreased fuel use will result in the added benefit of
reduced upstream emissions from liquid fuel extraction, transportation, and production.
The MPCA also suggests that, to the extent that ZEV may increase electricity demand in
Minnesota, there could be downward pressure on electricity rates, particularly if utilities
encourage EV charging at times when the cost of electricity is the lowest, and that this
would benefit all Minnesotans, regardless of whether they own an EV.137
2.

Probable Costs to the Agency and Other Agencies for
Implementation and Enforcement and Effect on State Revenues

93.
According to the MPCA, other states that have adopted this rule have
reported ease of implementation.138 The MPCA anticipates it will need to hire one to two
additional full time equivalent (FTE) employee(s) to conduct initial outreach to dealers,
manufacturers, and the public; process data; track updates to the California regulations;
manage compliance; and work with its compliance and enforcement unit and other state
133

Id.
Id.
135
See Minn. Stat. § 216B.2422 (2020) (requiring utilities to periodically file resource plans with the
Minnesota Public Utilities Commission (PUC)).
136
Ex. D at 63-64.
137
Id. at 64.
138
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agencies when necessary. The MPCA budgets $121,000 annually per FTE. Therefore,
the MPCA anticipates incurring staffing costs of $121,000-$242,000 annually for
implementing and enforcing the rule.139
94.
The MPCA notes that the Department of Public Safety (DPS) and its
Division of Driver and Vehicle Services (DVS) may be impacted by the rule. To ensure
that new motor vehicles registered in Minnesota comply with the LEV standards, the
MPCA will need to work with DVS on a mechanism to check emissions certifications
during the registration process. DVS already has a statutory requirement that vehicles
comply with CAA requirements to be registered and titled in Minnesota. The MPCA
maintains that, because this rule is simply an alternative to the federal standard, no
statutory change will be needed. The LEV standards will trigger the same compliance
check requirement. According to the MPCA, most states simply add a check box to their
existing registration forms. The MPCA asserts that it is working with DVS to develop the
specific mechanism for emissions compliance checks to be employed in Minnesota.140
95.
DVS has indicated to the MPCA that it does not believe additional staffing
will be needed to integrate these new standards into its existing work. According to the
MPCA, DVS advised it that DVS adds new registration requirements almost every year,
so adding a mechanism to check LEV compliance should require more effort than other
annual updates.141 In addition, the MPCA states that it will work with DVS to develop
communication and education plans to ensure that dealers and Deputy Registrar Offices
around the state know about the new rules and processes. DVS has systems in place to
update these groups regarding process changes, as there are typically annual changes
to the registration system.142
96.
The MPCA states that it and DVS will also need to develop an
implementation plan for enforcement. According to the MPCA, other Section 177 states
have indicated they encountered very few compliance issues (fewer than five per year),
especially after the first year or two. The MPCA does not anticipate significant compliance
and enforcement burdens for either agency. Based on conversations with DVS and the
fact that DVS implements new registration requirements almost every year, the MPCA
does not currently anticipate new costs to DVS beyond those typically required for their
annual updates.143
97.
The MPCA states that adoption of the LEV and ZEV standards may impact
state tax revenues. The MPCA analyzed the potential impact on state tax revenue in
Appendix 1 to the SONAR.144 To the extent that the proposed rule results in lower
gasoline spending by Minnesota vehicle owners, the state would generate less revenue
from its fuel tax. However, the MPCA notes that, to the extent that LEV-certified vehicles
and EVs have a higher up-front cost, the lost revenue from decreased gasoline spending
139
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could be recovered through the higher motor vehicle sales tax and increased registration
taxes over vehicle lifetimes.145 The $75 annual state registration fee premium for BEVs
represents another source of revenue for the state. The MPCA estimates that the loss in
state revenues from fuel taxes would be fully offset by the gain in state revenues from
sales taxes, registration taxes, and registration fee premiums.146
98.
Based on its analysis and modeling, the MPCA maintains that, despite
potential reductions in fuel tax revenue, the anticipated increases in sales tax revenue,
vehicle registration tax revenue, and EV registration fee premiums will result in a potential
average net increase of approximately $9.2 million per year in state transportation
revenues over the first 10 years of implementation.147 The MPCA acknowledges that
formulation of these estimates is accompanied by a high level of uncertainty and
potentially incomplete information. However, the MPCA notes that MnDOT modeling has
also found that the combination of continuing current BEV registration premiums into the
future and increased sales tax revenues and vehicle registration tax revenues from EVs
will most likely continue to result in state revenue gains.148
3.

Less Costly or Less Intrusive Methods for Achieving the
Purpose of the Proposed Rule

99.
The purpose of the proposed rule is to reduce GHG and other pollutant
emissions from the transportation sector, specifically from passenger cars, light-duty
trucks, and medium-duty vehicles. The MPCA asserts that emissions standards, like LEV,
are a critical tool for reducing air pollution emissions from vehicles.149
100. The MPCA notes that because states wishing to adopt more stringent
standards than those established under the CAA may only adopt standards identical to
California’s. Minnesota does not have the option to develop Minnesota-specific
standards. To have more stringent vehicle emissions standards than current federal
standards, there is no less-costly option than adopting the proposed LEV standard.150
101. The MPCA is already participating in a variety of actions designed to
increase EV adoption through non-regulatory means, such as by educating Minnesotans
about EVs through Drive Electric Minnesota.151 The ZEV standard encourages
manufacturers to bring more EVs to the state but does not require anyone to purchase
an EV. The ZEV standard also does not require the distribution of taxpayer funds in the
form of an incentive. Therefore, the MPCA maintains that the ZEV is not overly costly or
intrusive.152
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102. The MPCA notes that some commenters have recommended that
Minnesota implement EV purchase incentives.153 The Agency points out that, to date, the
Minnesota Legislature has not provided any executive branch agency with authority,
direction, or funding to offer such an incentive.154
4.

Description of Alternative Methods for Achieving the Purpose
of the Proposed Rule Considered by the Agency and Why
Alternatives Were Rejected

103. Under the CAA, if the MPCA wishes to adopt emissions standards more
stringent than the federal standards, it must use the same standards as California.
Minnesota is prohibited from developing a unique, Minnesota-specific program.
Therefore, the MPCA maintains that no other alternative vehicle emissions standards
exist that will allow Minnesota to meet vehicle emissions reduction goals.155
104. Because the MPCA has limited authority to otherwise reduce emissions
from the transportation sector, it contends that adopting the standards in this rule is the
only appropriate mechanism available to reduce emissions.156
5.

Probable Costs of Complying with Proposed Rules, Including
the Portion of the Total Costs Borne by Identifiable Categories
of Affected Parties

105. The MPCA has conducted an analysis of the costs and benefits of this
proposed rule.157 Overall, the MPCA has found a net benefit results from adopting both
the LEV and the ZEV standards.158
106. As discussed above, the MPCA identified five categories of parties affected
by the proposed rule: automobile manufacturers; automobile dealers; individuals and
groups that purchase new vehicles; related industries; and all Minnesotans.159
(a)

Automobile manufacturers

107. The proposed rule directly regulates automobile manufacturers. Both LEVcertified vehicles and EVs cost more to manufacture than non-LEV ICE vehicles.
However, the MPCA assumes that vehicle technology and compliance costs borne by the
manufacturers (and the new vehicle dealers) will ultimately be passed along to
purchasers of LEV-certified vehicles and EVs in the form of higher purchase prices.160
The MPCA also believes vehicle purchasers as a group will accrue benefits from fuel
savings for these vehicles. According to the MPCA, its assumptions are consistent with
153
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analyses conducted by other states and the federal government when considering vehicle
emissions standards.161
108. The MPCA asserts that because these standards have already been
implemented in other states, manufacturers will not experience increased research and
development costs for new vehicles as a result of Minnesota’s adoption of the standard.
Manufacturers may experience some marginal costs in staff time for increased tracking
and reporting of vehicles delivered for sale in Minnesota. However, because this tracking
and reporting will be the same as that performed for the other Section 177 states, the
MPCA does not anticipate that manufacturers will need to hire new staff to manage this
additional data. And the MPCA asserts that any increase in marketing and advertising to
sell more EVs to comply with the ZEV requirements, will come out of funds manufacturers
are already investing in marketing and advertising other products in their lines.162
109. The MPCA states that, during the Request for Comment period, it asked
businesses for estimates of costs for complying with the proposed rule. The Alliance of
Automobile Manufacturers and the Association of Global Automakers;163 both
commented but, according to the MPCA, neither identified specific costs that they were
concerned about bearing. The MPCA anticipates minimal costs for manufacturers to
comply with the proposed rule and that any costs borne by the manufacturers would be
passed on to consumers.164
(b)

Automobile dealers

110. The MPCA states that automobile dealers may incur potential costs related
to marketing efforts to encourage EV purchasing. Though training of sales and service
staff at dealerships is an ongoing process with any new model year introduction, the
MPCA concedes that dealers will be required to offer training reflecting different product
characteristics and service needs, and will need to increase understanding among their
staff about EVs, charging, and how best to communicate EV-specific information to car
buyers. However, the MPCA assumes any costs borne by dealers for marketing and
training will be passed along to new vehicle purchasers.165
111. The MPCA states that dealers offering EVs for sale for the first time may
need to invest in infrastructure, training, and tools. MADA submitted comments to the
MPCA during the Request for Comments period stating that “some manufacturers require
dealers to make investments in infrastructure and personnel, costing upwards of $25,00050,000, to be authorized to sell EVs.”166 The MPCA states that MADA did not provide
specific information about these potential costs. However, the MPCA notes that some
dealers might be eligible for no- and low-interest loans from the MPCA available for small161
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and medium-sized businesses seeking to reduce pollution. The MPCA also points out
that potential costs for dealers to develop the infrastructure and expertise to sell EVs are
not solely the result of this proposed rule. Even without the proposed ZEV standard, the
EV market is increasing and manufacturers are already announcing new EV models to
be released in the coming years, requiring dealers to adapt.167
112. The MPCA notes that some dealers expressed concerns about potential
lost sales resulting from the LEV standard. An LEV-certified vehicle, on average, will likely
have a higher purchase price than an otherwise comparable federally certified vehicle
compliant with the final SAFE rule. These dealers have expressed concerns that the
potential upfront cost increases could cause diminished sales from Minnesota dealers to
people living in surrounding states or that increased upfront costs would cause
Minnesotans to purchase fewer new vehicles.168 The MPCA notes that proposed rule
7023.0250, subp. 2(E) provides an exemption allowing dealers to sell non-LEV certified
vehicles to purchasers who will register the vehicle out of state. The MPCA states that
this exemption permits dealers near the state’s borders to address the needs of their outof-state customers. Moreover, according to the MPCA, studies have not shown a clear
relationship between the upfront costs of vehicles and sales. The MPCA asserts that
vehicle purchases are influenced by many factors including fuel economy, performance,
options, and the strength of the economy as a whole.169
113. Dealers also expressed concern that it may be more difficult to trade
vehicles with dealers in surrounding states. The MPCA contends that it is not able to
determine the level of impact the standards will have with respect to trades. According to
the MPCA, it is unclear how many dealers surrounding Minnesota might stock LEVcertified vehicles, how many trades with out-of-state dealers could be replaced with trades
in state, or the costs associated with trading over longer distances.170
(c)

Individuals and groups purchasing new vehicles

114. The MPCA assumes that all costs to vehicle manufacturers and dealers
attributable to the proposed rule will be passed on to consumers. It notes, however, that
consumers are also the group that will accrue the benefits associated with operating LEVcertified vehicles and EVs.171
115. The MPCA analyzed the costs and benefits of adopting the LEV and ZEV
standards for the first 10 model years of implementation. The MPCA found that EVs are
generally less expensive to own and operate over the life of the vehicle, due in large part
to fuel and maintenance savings.172 EVs have higher up-front purchase costs than
comparable ICE vehicles. The MPCA notes studies suggesting that BEVs will obtain cost
parity with ICE vehicles, but that PHEVs are likely to continue to have an up-front pricing
167
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premium.173 The MPCA estimates that the average savings over the life of an EV relative
to an ICE vehicle will be $11,000 or $12,400, depending on the discount rate applied. The
MPCA’s estimates factor in lower costs for charging vehicles and reduced maintenance
costs, and an anticipated reduction in up-front costs through 2020-2030.174
116. The MPCA acknowledges that by MY 2025, the average up-front purchase
price of a new LEV-certified vehicle may be $900 to $1,200 more than a SAFE-certified
vehicle subject to the current federal standard, depending on the vehicle size and type.
The MPCA has estimated that an average new LEV-certified vehicle in Minnesota will be
approximately $1,139, more than a new SAFE-certified vehicle, because more light-duty
trucks are sold in Minnesota than passenger cars.175 The MPCA estimates that the
increased purchase cost of LEV-certified vehicles may be mostly or entirely offset by fuel
savings over the life of the vehicles.176 For MY 2025, the MPCA estimates an average
Minnesotan who purchases a new LEV-certified vehicle will realize a reduction of $200
annually in fuel costs as compared to a SAFE-certified vehicle, resulting in estimated
savings of over $1,700 over the life of the vehicle.177
117. Depending on the choice of discount rate, the MPCA estimates that the
proposed rule would result in between $23 million average annual net consumer costs to
$48 million of average net consumer savings per model year over vehicles’ lifetimes by
model year 2034.178 The MPCA also estimates that over the first 10 model years of
implementation, consumers would accrue between a total cost of $236 million over
vehicles’ lifetimes to a total benefit of $476 million.179
(d)

Related industries

118. The MPCA states that organizations that manufacture, install, operate, and
maintain EV infrastructure may experience increased demand for their services to charge
increasing numbers of EVs, which could result in economic benefits for these
industries.180
119. Mechanics and others who work on vehicles may experience impacts. EVs
tend to require less maintenance, which may reduce demand for services from mechanics
and negatively affect that industry. Mechanics may also need to obtain training and
appropriate tools to be able to work on EVs, which may be a cost to that industry.
However, the MPCA points out that the transition to EVs is occurring even without this
proposed rule. Therefore, any economic loss or costs associated with this change for
related businesses will not arise solely from adoption of the proposed rule. Moreover, with
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respect to mechanics, even with the ZEV standard in place, millions of ICE vehicles will
remain on the road, and will need repairs and servicing, for many years to come.181
120. Companies that produce components used to help vehicles comply with
emissions standards and improve fuel economy may see increased demand for their
products. Testimony produced to Minnesota Senate committees by the BlueGreen
Alliance represents that there are 16 manufacturers and assemblers that produce “hybrid
electric drive system components, propulsion systems for full battery-electric vehicles,
thermal management systems for electronic and power systems in advanced vehicles,”
and that these companies employ over 3,000 Minnesotans.182
121. Electric utilities may see increased demand for electricity, which could
increase their revenues. The MPCA estimates total additional revenue resulting from
increased electricity consumption for the utility sector to be about $152 million over the
first 10 years of the ZEV standard.183 At the same time, the petroleum industry may see
reduced revenue from a reduction in per-vehicle demand for gasoline and diesel, as the
proposed rule may lead to reduced gasoline consumption. The MPCA estimates a total
reduction in gasoline consumption in Minnesota from the proposed rule will be about 700
million gallons over the first 10 years of implementation. The reduced gasoline sales may
result in about a $2.1 billion reduction in revenue for the petroleum industry.184 The
biofuels industry may experience a reduction in per-vehicle demand for liquid fuels into
which biofuels such as ethanol and biodiesel are blended.185 This rulemaking does not
regulate biofuels or limit the state’s ability to take action to grow demand for biofuels.186
122. Finally, the MPCA states that there may be macroeconomic impacts to
Minnesota’s economy from adopting the proposed rule. According to the MPCA, studies
in other states have shown that adopting LEV and ZEV standards is likely to result in
small overall increases in the states’ gross domestic product and the states’ total
employment.187
(e)

All Minnesotans

123. The MPCA states that the proposed rule will affect all people who breathe
Minnesota’s air, as well as all people who are affected by climate change. The MPCA
analyzed the effects of the proposed rule on emissions related to the transportation
sector. The details of its analysis including methods, assumptions, data sources, and
conclusions can be found in the SONAR at Appendix 1.188
124. The MPCA estimates the proposed rule will result in total emissions benefit
of 8.4 million tons of GHGs reduced over the first 10 model years of implementation of
181
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the proposed rule, measured in carbon dioxide equivalents (CO2e). This includes both
the tailpipe emissions from vehicles and the upstream emissions from the power sector
and extracting, processing, and transporting fuel (called well-to-wheel emissions).189 As
older ICE vehicles are replaced by lower-emitting LEV vehicles, each year’s emissions
benefit is greater than the previous year. The MPCA’s analysis estimates that by 2034,
annual well-to-wheel emissions benefits would amount to a reduction of 1.4 million tons
of GHGs.190
125. The MPCA also analyzed the expected health benefits resulting from the
reduced tailpipe and upstream emissions of non-GHG pollutants. The majority of these
health benefits will occur in Minnesota and virtually all of them will occur within the
continental U.S. The MPCA estimates that over the first 10 years of implementation of
these standards, these emissions reductions could prevent between 18-65 premature
deaths from the respiratory and cardiovascular health impacts of air pollution.
Additionally, numerous less severe health outcomes caused by air pollution, including
emergency room visits, hospital admissions, non-fatal heart attacks, acute bronchitis,
respiratory symptoms, asthma exacerbation, and work-loss days, could also be avoided
as a result of these standards. The economic value of all these avoided health impacts is
estimated to be between $200 million and $600 million.191
6.

Probable Costs or Consequences of not Adopting the Proposed
Rules, Including Costs Borne by Individual Categories of
Affected Parties

126. The MPCA states that the probable costs or consequences of not adopting
the proposed rule will be the loss of all the net benefits that the LEV and ZEV standards
are expected to provide.192 The MPCA asserts that not adopting the rule and remaining
with the less stringent federal standards will result in increases in GHG emissions from
transportation and will prevent Minnesota from achieving its NGEA emissions reduction
goals. Also, if the proposed rule is not adopted, the MPCA maintains Minnesota will not
have a mechanism to ensure federal regulatory actions do not erode the expected
emission reductions from motor vehicles.193
127. In addition, MPCA and MDH’s recent Life and Breath Report found that air
pollution contributes to the deaths of between 2,000 and 4,000 Minnesotans annually, as
well as approximately 500 hospital stays and 800 emergency room visits. Transportation
is the largest emitter of air pollutants that contribute to these negative health outcomes.194
The MPCA contends that not adopting the LEV and ZEV standards will result in businessas-usual for air pollution emissions from transportation and avoid potential public health
benefits from reduced pollution exposures.195
189
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128. In summary, the MPCA contends that not adopting the proposed rule and
allowing the weakened federal emissions standards to govern Minnesota will result in
backsliding on important environmental protections and gains.196
7.

Assessment of Differences Between Proposed Rules and
Existing Federal Regulations

129. In addition to the requirements of Minn. Stat. § 14.131 regarding this factor,
for a rulemaking relating to air quality standards, Minn. Stat. § 116.07, subd. 2(f), requires
the MPCA to include in its SONAR an assessment of any differences between the
proposed rule and federal standards, and similar standards the states that border
Minnesota and other states within EPA Region 5. The MPCA must provide specific
analysis of the need and reasonableness for any difference in its proposed rule.
130. The MPCA states that the proposed LEV and ZEV standards are fully
compliant with all existing federal regulations and the CAA. Under the CAA, once a waiver
is granted for more stringent vehicle emission standards, “compliance with such State
standards shall be treated as compliance with applicable Federal standards....”197
Because the proposed rules are identical to the California standards, the MPCA maintains
the rule complies with the CAA.198 The MPCA also maintains that it is necessary to differ
from the federal standard articulated in the SAFE Vehicles rule ensure compliance with
state’s environmental goals.199
131. The MPCA also maintains that no other states bordering Minnesota have
set emissions reduction standards like those found in the NGEA. Other states within EPA
Region 5 have emissions reduction goals, but the MPCA contends these states have not
taken substantive steps toward those targets. The MPCA asserts that Minnesota has
taken a leadership role in addressing climate change, and because Minnesota is not on
track to meet its NGEA goals, it is reasonable for Minnesota to take action to meet its
state specific standards.200
132.

The MPCA has met the requirements of Minn. Stat. § 116.07, subd. 2(f).
8.

Cumulative Effect of the Rule with Other Federal and State
Regulations

133. Minn. Stat. § 14.131 defines “cumulative effect” as “the impact that results
from incremental impact of the proposed rule in addition to the other rules, regardless of
what state or federal agency has adopted the other rules.”
134. The MPCA states that by incorporating regulations by reference, the rule is
minimizing the cumulative effect of complying with new air pollution control programs by
using regulatory programs already in place. Once the standards are effective, the
196
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proposed rule amendments will align Minnesota’s state air quality rules with rules that are
already in effect. According to the MPCA, incorporating the requirements by reference
ensures that the state rules do not overlap or add new requirements that could be
considered cumulative with the existing requirements.201
135. The MPCA notes that, if the rules are adopted, Minnesota will be joining a
program in use by 15 other states and the District of Columbia for the LEV standard and
13 states for the ZEV standard.202 The MPCA states that adopting the proposed rule
merely extends the geography of where these standards apply. It is not creating new
standards for manufacturers to meet.203
B.

Performance-Based Regulation

136. An agency is required to describe in its SONAR the manner in which the
agency has considered and implemented the legislative policy supporting performancebased regulatory systems.204 A performance-based rule is one that emphasizes superior
achievement in meeting the agency’s regulatory objectives and maximum flexibility for
the regulated party and the agency in meeting those goals.205
137. The MPCA notes that it is required to adopt standards that are identical to
the California standards in order to meet the requirements of the CAA. The MPCA
maintains that the LEV and ZEV standards themselves provide flexibility for
manufacturers. For example, the ZEV standard gives manufacturers flexibility to develop
and sell eligible vehicles, so each manufacturer can develop its own compliance strategy.
Credits can be banked for future use so manufacturers can give themselves a buffer for
future years where they might experience a dip in sales. Credits can also be bought and
sold, so manufacturers can choose to not develop any EVs and instead comply by
purchasing credits from other manufacturers.206
138. In addition, the MPCA is proposing a voluntary, flexible early-action credit
system to allow manufacturers to choose to earn credits before the requirements of the
rule begin. One of the goals of this program is to ensure manufacturers have flexibility in
the first years of implementation, as intended by the rule. By offering early-action credits
that accumulate at the same levels that will be available under the rule once it is enforced,
MPCA maintains it is offering flexibility without reducing the emission reduction outcomes
intended by the proposed rule.207
139. The MPCA states that the LEV standard also provides flexibility by allowing
manufacturers to comply through a fleet averaging calculation that allows the
manufacturer to achieve greater reductions from some vehicle models than others. There
201
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are separate fleet-wide emission standards for passenger cars, light-duty trucks, and
medium-duty vehicles. The rule provides flexibility for manufacturers by using a vehicle
footprint-based calculation for determining the manufacturer’s fleet-wide average. Under
this system, the fleet-wide average requirement for a manufacturer who sells a higher
percentage of larger trucks or cars would be less stringent than if they sold a higher
percentage of smaller trucks or cars. According to the MPCA, this flexibility allows
manufacturers to sell the types of vehicles that meets the needs of their customers while
achieving overall emissions reductions.208
140. Finally, the MPCA states that the LEV standards provide additional
flexibilities including banking and trading of credits across model years and trading of
credits between manufacturers. And for the LEV standards, manufacturers may
demonstrate compliance across California and all the Section 177 states rather than
demonstrating compliance on a state-by-state basis.209
141. The MPCA has described how it considered the legislative policy related to
performance-based regulatory systems, in compliance with Minn. Stat. § 14.131.210
C.

Consultation with the Commissioner of Minnesota Management and
Budget

142. Minn. Stat. § 14.131 requires that agencies consult with the Commissioner
of Minnesota Management and Budget (MMB) to help evaluate the fiscal impact and fiscal
benefits of the proposed rule on local units of government.
143. On March 3, 2020, the MPCA sent a letter to MMB’s Commissioner, along
with the proposed rules and SONAR, seeking the required consultation.211
D.

Summary of Requirements Set Forth in Minn. Stat. § 14.131

144. The Administrative Law Judge finds that the Agency has met the
requirements established by Minn. Stat. § 14.131 for assessing the impact of the
proposed rules, including consideration and implementation of the legislative policy
supporting performance-based regulatory systems, and the fiscal impact on units of local
government.
E.

Cost to Small Businesses and Cities under Minn. Stat. § 14.127

145. Minn. Stat. § 14.127, requires the Agency to “determine if the cost of
complying with a proposed rule in the first year after the rule takes effect will exceed
$25,000 for: (1) any one business that has less than 50 full-time employees; or (2) any
one statutory or home rule charter city that has less than ten full-time employees.” The

208

Id.
Id.
210
Minn. Stat. § 14.131.
211
Ex. K-1 (transmittal letter to MMB). The record does not contain a reply from MMB’s Commissioner, but
it establishes that the MPCA fulfilled its obligation to engage in consultation.
209

[158916/1]

33

Agency must make this determination before the close of the hearing record, and the
Administrative Law Judge must review the determination and approve or disapprove it.212
146. The proposed rule regulates and imposes compliance obligations on
manufacturers, not dealers and not vehicle buyers such as small businesses or cities.
The MPCA believes that no automobile manufacturer would be eligible for small business
status under the statute. But even if an automobile manufacturer met the definition of a
small business, the MPCA contends that compliance costs would not exceed $25,000 for
any one business.213 The MPCA notes it is proposing to adopt existing standards and is
structuring the rule so that reporting requirements are similar to most other Section 177
states. Consequently, it does not anticipate that there are any manufacturers, regardless
of size, that would have any new, substantive costs beyond any that they are already
managing.214
147. The Administrative Law Judge finds that the MPCA has made the
determinations required by Minn. Stat. § 14.127 and approves those determinations.
F.

Adoption or Amendment of Local Ordinances

148. Under Minn. Stat. § 14.128, the agency must determine if a local
government will be required to adopt or amend an ordinance or other regulation to comply
with a proposed agency rule. The agency must make this determination before the close
of the hearing record, and the Administrative Law Judge must review the determination
and approve or disapprove it.215
149. The MPCA concluded that, because the state air quality standards are not
implemented at the local level, no local government will be required to adopt or amend
an ordinance or other regulation to comply with the proposed rules.216
150. The Administrative Law Judge finds that the MPCA has made the
determination required by Minn. Stat. § 14.128 and approves that determination.
G.

Consideration of Economic Factors

151. In addition to the evaluation of costs and parties likely to incur costs as a
result of the proposed rule, as required in Minn. Stat. § 14.131, the MPCA is required by
Minn. Stat. § 116.07, subd. 6 (2020), to give due consideration to:
the establishment, maintenance, operation and expansion of
business, commerce, trade industry, and other economic factors and
other material matters affecting the feasibility and practicability of any
proposed action, including, but not limited to, the burden on a
municipality of any tax which may result therefrom, and shall take or
212
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provide for such action as may be reasonable, feasible, and practical
under the circumstances.
152. The Administrative Law Judge concludes that the MPCA has adequately
considered the economic factors associated with the proposed rule and has met the
requirements of this statute by providing the required analysis regarding the possible
economic impacts of the proposed rule.
H.

Environmental Justice Policy

153. Presidential Executive Order 12898, issued by President Bill Clinton in
1994, directs each federal agency to make “achieving environmental justice part of its
mission by identifying and addressing disproportionately high and adverse human health
or environmental effects of its programs, policies, and activities on minority and lowincome populations.”217 This order builds on the Civil Rights Act of 1964, which prohibits
discrimination on the basis of race, color, and national origin; all entities that receive
federal funding are required to comply with the Civil Rights Act. The MPCA is a recipient
of federal funds, and so has adopted a policy for environmental justice, which states:
The Minnesota Pollution Control Agency will, within its authority,
strive for the fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or income with respect to
the
development,
implementation,
and
enforcement of
environmental laws, regulations, and policies.218
154. The MPCA states that in Minnesota, Black, Indigenous, and People of Color
(BIPOC) as well as lower-income individuals are exposed to higher levels of air pollution
as a result of an ongoing history of structural racism and inequitable policies.219 The
MPCA notes that policies such as racial covenants, red lining, and the destruction of Black
communities to build Interstates 94 and 35, as well as zoning and permitting decisions
that concentrate pollution sources in communities of color and under-resourced
communities continue to harm these communities.220
155. The MPCA asserts that these inequities are particularly evident in the
distribution of exposure to air pollution from vehicles that have had lasting negative health
effects on communities of color.221 The MPCA states that in this rulemaking it is dedicated
to implementing a framework to advance environmental justice and ensure equitable
benefits of pollution controls and reductions in Minnesota.222
156. In developing the proposed rule, the MPCA states it sought meaningful
involvement of communities of color and other under-resourced communities. The MPCA
reached out to its Environmental Justice Advocacy Group, which is a 16-member advisory
217
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group representing various community groups, non-profit organizations, and
environmental organizations. The MPCA shared information on the rulemaking,
answered questions, took input, and asked the group to share information with their
communities about commenting and public meetings on the rulemaking.223 The MPCA
also briefed local tribal representatives at the quarterly Minnesota Tribal Environmental
Council meeting about the proposed rule and sought input from them.224
157. The Administrative Law Judge concludes that the MPCA has complied with
its environmental justice policy and federal law requiring such an analysis.225
VI.

Rulemaking Legal Standards

158. A rulemaking proceeding under the APA must include the following
inquiries: whether the agency has statutory authority to adopt the rule; whether the rule
is unconstitutional or otherwise illegal; whether the agency has complied with the rule
adoption procedures; whether the proposed rule grants undue discretion to government
officials; whether the rule constitutes an undue delegation of authority to another entity;
and whether the proposed language meets the definition of a rule.226
159. Under Minn. Stat. § 14.14, subd. 2, and Minn. R. 1400.2100, the agency
must establish the need for, and reasonableness of, a proposed rule through an
affirmative presentation of facts. In support of a rule, the agency may rely upon materials
developed for the hearing record,227 “legislative facts” (namely, general and wellestablished principles that are not related to the specifics of a particular case, but which
guide the development of law and policy),228 and the agency’s interpretation of related
statutes.229
160. A proposed rule is reasonable if the agency can “explain on what evidence
it is relying and how the evidence connects rationally with the agency’s choice of action
to be taken.”230
161. By contrast, a proposed rule will be deemed arbitrary and capricious where
the agency’s choice is based upon whim or devoid of articulated reasons, or if it
“represents its will and not its judgment.”231
162. An important corollary to these standards is that, when proposing new rules,
an agency is entitled to make choices between different possible regulatory approaches,
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so long as the alternative selected by the agency is a rational one. Thus, while reasonable
minds might differ as to whether one or another particular approach represents “the best
alternative,” the agency’s selection will be approved if it is one that a rational person could
have made.232
163. The delegation of rulemaking authority is drawn from the Minnesota
Legislature and is conferred upon the agency. A judge does not fashion requirements that
the judge regards as best suited for the regulatory purpose. The legal review under the
APA begins with this important premise.233
VII.

General Analysis of Comments and MPCA Responses

164. This rulemaking proceeding generated significant public interest and the
record contains thousands of comments, and tens of thousands of signatures on various
petitions, in favor of and opposing the rule. The Administrative Law Judge has read and
considered all comments submitted. This report does not discuss every comment
received or issue identified, but instead includes a discussion of representative comments
addressing issues of serious concern to commenters or that give rise to a genuine dispute
about the reasonableness of the MPCA’s regulatory choices.
A.

Discussion of Comments Favoring the Rule

165. Many commenters expressed support for adoption of the proposed rule.
Among the supporters of the rule were numerous Minnesotans who wish to buy EVs and
who would like to see more EV models made available for sale in Minnesota.234
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166. Environmental advocacy organizations strongly support adoption of the
rule. Conservation Minnesota, a statewide conservation organization, contends that
Minnesotans are already seeing the impacts of climate change here and that, without the
rule, Minnesotans will not have access to cleaner cars in the marketplace.236 Environment
Minnesota contends that; “The market simply isn’t going to fix this quickly enough . . .
Rules are one way we express our values in a democracy, and if we are serious about
fighting climate change, we need rules that reflect that.”237 Fresh Energy, the Minnesota
Center for Environmental Advocacy (MCEA), the National Resource Defense Council
(NRDC) and the Sierra Club filed a joint comment in favor of the rule. These organizations
retained Shulock Consulting (Shulock) to analyze the impacts of the Clean Cars
Minnesota, and Shulock’s report indicates it found the MPCA analysis of the emissions
reduction benefits of the rule to be supported.238
235

167. In addition to submitting organizational comments, many environmental
organizations also collected and submitted comments from their members and
stakeholders. For example, the Sierra Club submitted comments supported by 6,630
signers, 1,674 of whom submitted individual statements.239 MCEA submitted a comment
attaching submissions from 354 of its members in support of the proposed rules.240
Conservation Minnesota submitted 1,783 signatures from supporters on a petition in favor
of the adoption of the rule.241 Fresh Energy submitted comments it collected from 754
individuals in support of the rulemaking.242 The NRDC submitted comments from 412
members and online activists favoring adopting of the rule.243
168. Religious and spiritual faith organizations, members of such communities,
and their leaders, expressed support for the rule stemming from their religious beliefs or
moral convictions regarding environmental stewardship.244
169. A number of businesses offered support for the rule. Ceres BICEP
(Business for Innovative Climate and Energy Policy) Network (Ceres BICEP) is a coalition
of 70 major employers and manufacturers across the United States, many of which have
operations in Minnesota.245 Its members include McDonald’s Corporation, the Kellogg
Company and General Mills, Inc., Starbucks, Aveda, Owens Corning, and REI, among
others.246 Ceres BICEP supports adoption of the proposed rule on behalf of its members,
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noting that corporate vehicle fleets are a major component of its members’ emission
reduction efforts and represent a significant operating cost.247 Ceres BICEP asserts that
its members recognize that climate change represents a substantial business risk, and
that deployment of LEVs and ZEVs is an important means to mitigate climate impact and
reduce business costs.248
170. Six businesses within the Ceres BICEP coalition that have significant
operations and investments in Minnesota, Clif Bar & Company, Ikea Retail U.S., JLL,
Lyme, Lyft, and Uber Technologies Inc., submitted a separate statement in support of the
rule, noting that clean vehicles need to be available in greater numbers and with greater
predictability to provide certainty for businesses and investors to plan ahead.249
171. Clean Energy Economy MN (CEEM) is an industry-led nonprofit with over
40 clean energy company members that range from start-up businesses to Fortune 100
companies. CEEM supports adoption of the rule, noting that prior to the COVID-19
pandemic, nearly 62,000 Minnesotans worked in the state’s clean energy industry, with
clean energy jobs growing 2.5 percent faster than all other segments of the economy.
CEEM contends that the sector declined during the pandemic, but that it is poised for
recovery. Further, CEEM contends that that climate risk is a risk for businesses and that
a movement toward low-carbon and carbon free economies is critical to showing
investors, customers, employees, and stakeholders that Minnesota is “open for
business.”250
172. Health professionals and health organizations commented in favor of the
Health Professionals for a Healthy Climate (HPHC) is a network of over 500
rule.
nurses, doctors, public health experts, and allied public health professionals from across
Minnesota.252 HPHC supports adoption of the proposed rule, noting that while some
health impacts were considered by MPCA in proposing the rule, health professionals
anticipate even greater positive health impacts because of the number of conditions
impacted by air pollution that are not recognized in the sources the MPCA used.253 The
MDH supports adoption of the rule noting the link between air pollution and deaths,
hospitalizations, and emergency room visits, noting that adverse health impacts from air
pollution disproportionally effect people living in poverty and BIPOC Minnesota
residents.254 A joint comment submitted by the Minnesota chapter of the American Lung
Association, HPHC, Health Students for a Healthy Climate, and the Minnesota Public
251
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Health Association asserts that the “ZEV and LEV standards are not an option, but a
necessity to protecting public health today and for future generations.”255
173. Numerous Minnesota governmental commenters expressed support for the
rule. Several Minnesota cities submitted comments supporting the rule because adoption
will assist them in meeting municipal climate goals.256 For example, the City of
Minneapolis notes that state law prohibits municipalities from adopting more stringent
standards than those adopted by the state, therefore, state support for local governments
seeking to reduce GHG’s is necessary for municipalities to meet their goals.257 The City
of Duluth also favors adoption of the rule, noting that Duluth’s Lincoln Park neighborhood
is overburdened with localized air pollution from highway emissions and that this rule will
have a positive impact on vulnerable communities such as this one.258 Duluth also
indicated that it supports increasing consumer choices, including the choices it has as a
city for its own fleet of vehicles.259 Representative Dean Phillips of Minnesota’s 3rd
Congressional District commented in favor of the health and environmental impacts of the
rule, and noted the reduced cost of ownership for EV owners and anticipated benefits to
the state’s electricity grid.260
174. Though many commenters expressed concerns that EVs are not
appropriate vehicles for out-state residents of Minnesota, and that demand for such
vehicles in these areas does not exist, the record contains many comments from
Minnesotans living in out-state areas who want to purchase EVs. Craig Sterle lives 13
miles south of Cloquet, wants to purchase a RAV4 Prime, and anticipates he may be able
to make the 80-mile round trip between his home and Duluth on battery power alone if he
can find a Phase 2 or 3 charging station in Duluth.261 Becky Parker of Ortonville,
Minnesota states that rural Minnesota is often forgotten when new technologies are
adopted and notes some areas still struggle with reliable internet access; she states that
rural Minnesota needs to be included in the adoption of clean cars as much as the metro
and that statewide polices will make that possible.262 Commenter Angela Smith is a
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farmer in Southeast Minnesota and states she sees the impacts of climate change
firsthand. She commented that her farm has experienced a greater number of flood
events in recent years and that “[t]he most recent flood saw my production field under 12
feet of water for three days, completely ruining my crops (and therefore my entire income)
for the year.”263 Her family has bought EVs, but they found the lack of options in Minnesota
frustrating. She states: “Why should consumers in California and New York have more
purchasing options than people in Minnesota?”264
175. Some commenters anticipated positive economic impacts for rural areas in
Minnesota if the rule is adopted. Miranda Gohn of Litchfield, Minnesota expressed her
belief that EVs are “an economic opportunity for our dealer franchise owners who are vital
to our communities especially here in Greater Minnesota.”265 Commenter Doug Heuer
suggested that building EV charging infrastructure in out-state Minnesota will lead to
better economic opportunities there, indicating: “Think of all the green jobs for northern
MN to build out that infrastructure.”266
176. CURE, which stands for Clean up the River Environment, explains that its
staff and most of its board and membership are rural residents. CURE contends that rural
communities could benefit the most from adoption of the proposed rule, as rural residents
often need to drive farther to get to work and school, for shopping, and to access
healthcare services. CURE maintains that these additional miles driven mean more
savings for rural Minnesotans. CURE also asserts that Minnesota’s electric cooperatives
could benefit from adoption of the rule, as they can use networks of EVs in a coordinated
way as a distributed energy resource.267
B.

Discussion of Comments Expressing Opposition to the Rule268

177. Many commenters expressed opposition to the proposed rule based upon
misperceptions about the language, scope, or effect of the rule. For example, many
commenters oppose the rule because they believe that that the rule will require them to
purchase an electric vehicle, or that it will forbid manufacturers and dealers from selling
gas-powered ICE vehicles in the future.269 As noted by the MPCA, the rule does not
require any person to purchase an EV and the rule does not adopt any standard that
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would prevent dealers from selling, or Minnesotans from purchasing, an ICE vehicle.270
The rule does not require a phase-out of ICE vehicles.271
178. Some commenters expressed concerns about regulatory measures that are
not at issue in this rulemaking. For example, some commenters are concerned that gasfired cooking grills or motorsports vehicles will be regulated or banned.272 Some
commenters expressed concern that the rule would regulate farm equipment.273 The
MPCA responds that the rule regulates only light- and medium-duty vehicles, and it
specifically notes that the rule does not regulate farm equipment.274
179. Organizations representing the trucking industry and other industries, and
agricultural interest groups of farmers and livestock producers, are concerned that
regulations regarding emissions standards will increase transportation costs for their
businesses. In particular, some of these commenters expressed concern that the rule will
be expanded to include diesel-fueled vehicles in the future; they maintain that such
regulations will increase costs and put them at a competitive disadvantage in the
marketplace if they are forced to buy electric vehicles.275 As an example, the Minnesota
Turkey Growers Association expressed that efforts to ban or limit diesel-fueled vehicles
would endanger the food supply chain and Minnesota’s ability to feed the world.276 The
MPCA responds that this rule does not regulate heavy-duty vehicles or eliminate dieselfueled vehicles. If, in the future, California adopts standards addressing these vehicles,
those standards will not become a part of Minnesota’s rule automatically because
Minnesota would need to conduct a new rulemaking to address any future regulations.277
Further, the MPCA does not anticipate that the proposed rule will have an impact on
farming operations.278
180. Some commenters indicated that the rule is not needed or reasonable
because they do not believe that climate change is a real phenomenon.279 Conversely,
other commenters contend that climate change is a vast and complex global problem,
and that the rule is not needed and reasonable because regulating vehicle emissions in
270
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Minnesota will not yield any appreciable impact on global climate problems.280 The MPCA
does not agree that climate change is not real or not human-caused, noting that the basic
science of climate change is widely accepted in the scientific community.281 The MPCA
agrees that climate change and rising global temperatures are complex problems and
that the overall impact of Minnesota’s emissions regulations will necessarily be small, but
it contends that this does not mean Minnesota should not act now to address emissions
issues.282 The MPCA also notes, in response to both of these concerns, that the
legislature has identified GHG emissions reduction goals for Minnesota to meet and these
rules are being promulgated to meet those targets.283
181. Some commenters contend that the MPCA has overstated the reduction in
PM emissions and the health-related benefits to be achieved by the rule. For example,
Guy Caruso, who is the former Administrator of the U.S. Energy Information
Administration, objected to the rule because MPCA initially relied on PM calculations that
it ultimately restated, and he noted that the estimated reduction in PM emissions was far
less than MPCA originally calculated.284 The MPCA responds that its transcription error
related to PM, now corrected, affects the degree and not the direction of the PM-related
benefits of the rule. The MPCA notes that PM reductions from the rule will have a positive
impact on the health of Minnesotans, but also that the primary goal of the rulemaking is
to address GHG emissions.285
182. Numerous commenters contended that the MPCA has not adequately
considered the life-cycle emissions of EVs, including emissions generated during
production, associated with charging, and connected with battery production and end-oflife disposal of EVs and their batteries.286 These commenters contend that factoring in
these additional emissions inputs, particularly those associated with energy production
for charging, means that EVs are not actually zero emission vehicles.287 Commenters
contend that the MPCA has overstated GHG and other emissions reductions, and by so
much, that the rule is not needed and reasonable.288 Other commenters contend that the
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MPCA has not adequately considered the impacts of mining lithium for use in EV
batteries.289
183. The MPCA did not address emissions generated during the manufacturing
or disposal process for EVs in this rule because the rule proposes to regulate tailpipe
emissions.290 The MPCA asserts that it did consider the upstream emissions generated
by charging and found that the proposed rule would result in substantial benefits, even
factoring in the emissions relating to energy generation.291 The MPCA also notes that it
used conservative, but reasonable, assumptions based on known future closures of coal
plants, and it considered a worst case scenario in which the electricity used to charge
EVs is generated 50 percent from coal and 50 percent from natural gas. Even in this
scenario, the MPCA found a net emissions benefit from the proposed rule.292
Commenters favoring the rule also noted that emissions from energy generation used to
charge EVs will become cleaner as Minnesota continues its trend toward renewable
energy sources,293 and some commenters explained that they have installed solar panels
at their homes that they use to charge EVs without generating emissions.294
184. Some commenters are concerned about the impacts to Minnesota’s
electrical grid and whether it can bear the draw on power necessitated by EV charging.295
Some commenters also contend that the cost of ownership of EVs will not be as
economical as forecasted by the MPCA due to increases in the cost of electricity.296
185. The MPCA asserts that an analysis of impacts to the electric grid are outside
the scope of this rulemaking, as the PUC regulates electricity and natural gas in
Minnesota. The MPCA notes that it is within the jurisdiction of the PUC to ensure that a
sufficient supply of electricity exists, and the PUC is responsible for setting utility rates.
The MPCA responds, however, that the PUC has conducted proceedings related to EV
adoption and it found that electrification of Minnesota’s transportation sector is in the
public interest, particularly related to GHG emissions reductions.297
186. Automobile manufacturers, which are the only entities directly regulated by
the rule, objected to adoption of the proposed rule. Auto Innovators represents
automakers that produce and sell approximately 99 percent of the light-duty cars and
289
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trucks sold in Minnesota. It states that its members are committed to the goal of net zero
carbon transportation, and ZEVs and EVs are critical to meeting this goal. Auto Innovators
states that automobile manufacturers have made, or have committed to making,
investments of more than $250 billion in ZEVs though 2023 alone, and that the auto
industry is accelerating its path to electrification with aggressive goals.298 Auto Innovators
states that automakers offer more than 50 ZEV models now and that number will increase
to 130 ZEV models within the next five years.299
187. Despite this commitment to the electrification of transportation, Auto
Innovators opposes adoption of the proposed rule. Auto Innovators disputes that the ZEV
portion of the rule will spur increased EV adoption, noting that EVs have not gained
market share in a number of Section 177 states. Auto Innovators counters assumptions
made by the MPCA in the SONAR. Specifically, Auto Innovators objects to the MPCA’s
assumption that costs borne by manufacturers will be passed along to consumers. Auto
Innovators contends that due to the high cost of batteries and consumer demands for
longer travel ranges, a portion of the increased costs have been covered by federal and
state purchase incentives, while any remaining portions consumers are unwilling to pay
have been absorbed by manufacturers. Auto Innovators also disputes the MPCA’s
contention that automobile manufacturers will not face additional research and
development costs or increased staff time to comply with the regulations.300 Auto
Innovators takes issue with the MPCA’s approach to the ZEV portion of the rule. It notes
that Minnesota’s increasing targets would require manufacturers to make available
approximately 17,000 ZEVs per year by MY 2025, a 450% increase over current
availability. Auto Innovators contends that California has increased EV sales, but that it
did so by investing millions of dollars in incentives and infrastructure development.301
188. Auto Innovators objects to adoption of the proposed rule because it believes
complementary incentives and supports are necessary to spur demand for EVs in
Minnesota. Auto Innovators maintains that the rule should be accompanied by a suite of
measures that includes incentives and education to drive sales, and that the proposed
rule lacks these elements. Auto Innovators recommends a variety of strategies to build a
true EV market in Minnesota and that the state commit $500 million to such programs.
Auto Innovators also recommended that the MPCA delay this rulemaking an additional
year to allow time to assess the regulatory impact of changes California may make to its
standards and to put complementary programs in place prior to adoption of the rule.302
189. Auto Innovators is not alone in noting the need for additional incentives to
support EV sales. The Northeast States for Coordinated Air Use Management
(NESCAUM), is the nonprofit association of state air quality agencies in Connecticut,
Maine, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island, and
Vermont. Seven of NESCAUM’s eight member states have adopted California’s clean air
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standards and it advises states regarding adoption of the LEV and ZEV standards.303
NESCAUM states that Section 177 states have adopted a variety of programs to assist
dealers in marketing and selling EVs, such as point-of-sale EV incentive programs, dealer
workshops and training, and awards for EV dealers.304 Consumer Reports filed a
comment noting that 67 percent of Minnesotans think that the state should offer incentives
to make it easier for consumers to purchase and charge EVs.305 Minnesota consumers
commenting in support of the rule referenced available tax incentives that made their EV
purchases more affordable and articulated support for additional incentives.306 Fifty-eight
Minnesota legislators filed a comment in support of the rule, agreeing that purchase and
dealer incentives, dealer training, and investments in infrastructure are worthy ideas, and
they asserted that legislation establishing supportive measures is pending or that these
supports can be put in place during the two-year window before the before the rule is fully
effective.307
190. With respect to its assumptions about manufacturer costs, the MPCA
responds that it engaged with Auto Innovators during the development of the proposed
rule, and that Auto Innovators did not provide evidence of direct, incremental costs that
manufacturers could expect to experience. The MPCA also notes that Auto Innovators’
comments filed in this matter contain no such evidence. The MPCA maintains that its
assumptions are relevant in the absence of specific information to the contrary. Even if
manufacturers face increased costs, the MPCA notes that Auto Innovators itself states
that such companies are investing $250 billion into the EV market by 2023, and that Auto
Innovators has not attributed any of those costs to compliance with the proposed rule in
Minnesota. Additionally, the MPCA references a study authored by McKinsey & Company
in March of 2019, stating that EVs are not as profitable as ICE vehicles today, but that
EVs have the potential to reach cost parity with, and become equally or more profitable
than, ICE vehicles by around 2025.308
191. With respect to complementary supports for the EV market, the MPCA
recognizes that a ZEV mandate alone cannot be the only tool used to spur EV sales. It
states that the ZEV standard is part of a portfolio of options that will be used.309 In its
SONAR, the MPCA contended that a variety of activities can increase EV sales, but that
studies have not conclusively determined which policies and initiatives are the most
effective.310 The MPCA maintains that an “all of the above” approach is likely to produce
the fastest and most robust results, and that adopting the ZEV standard is part of that
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strategy.311 The MPCA details other steps undertaken by Minnesota state agencies to
support EV deployment in Minnesota, including investments in charging infrastructure,
EV fleet charging grants, support for heavy-duty electrification, state government EV fleet
purchasing, a MnPASS incentive offered by MnDOT, public utility programs that offer
incentives for EV charging, and educational efforts through Drive Electric Minnesota.312
The MPCA notes that, to date, the Minnesota Legislature has not provided funding for
purchase incentives or a directive to the MPCA to develop an incentive.313 The MPCA
recognizes that more efforts are needed and it is committed to working with the Minnesota
Legislature to develop EV-supportive policies.314 The MPCA also contends that
manufacturers and dealers play a role in supporting EV sales as well, through advertising
and dealer education.315
192. Manufacturers Tesla and Rivian are not represented by Auto Innovators and
these companies support the rule. Tesla states that adoption of a ZEV standard will result
in more ZEVs on Minnesota roads and reduced tailpipe emissions, and it notes that EV
adoption is viewed as one reason for optimism in the effort to reduce global GHG
emissions.316 Rivian is an independent manufacturer of “Electric Adventure Vehicles,” and
it intends to begin delivery of all-electric trucks, SUVS, and last-mile delivery vans during
the summer of 2021. Rivian supports adoption of the rule, noting in its rebuttal comments
that “[t]he entire point of regulation is to influence behavior and outcomes. If all agencies
were to only implement regulations that supported ‘business as usual’ behavior, agencies
could not affect positive outcomes via regulation in a meaningful manner.”317
193. Automobile dealers are not directly regulated by the rule, but numerous
commenters expressed concerns about the impact of the rule on dealers.318 In particular,
MADA opposes the rule. MADA is a trade association representing 348 franchised new
car dealers, which make up 98 percent of the market in Minnesota. These dealers directly
employ over 20,000 Minnesotans and had total sales in 2019 of $15.9 billion, generating
over $1 billion in motor vehicle sales tax to support Minnesota’s highway and transit
infrastructure.319
194. MADA maintains that dealers will be harmed by the proposed rule.
According to MADA, dealers will be required to make substantial financial investments to
sell EVs, but the EV market in Minnesota is not strong enough to allow dealers to sell the

311

Id.
Id. at 44-46.
313
Id. at 67.
314
MPCA Rebuttal Comments.
315
Id.
316
Comments of Tesla.
317
Comments of Rivian; Rebuttal Comments of Rivian. Note that though both Tesla and Rivian support
adoption of the proposed rule, each provided comments on Minnesota’s approach to ZEV crediting, which
will directly impact their interests, as discussed further below.
318
See Comments of Fargo Moorhead West Fargo Chamber of Commerce/Downtown Moorhead, Inc.;
Comments of the Winona Chamber of Commerce; Comments of the Economic Development Authority for
the City of Marshall.
319
Comments of MADA.
312

[158916/1]

47

number of EVs manufacturers will be required to deliver for sale here.320 MADA also
contends that, without making a significant investment in EVs, some dealers may not be
authorized by manufacturers to sell EVs, leaving dealers that are authorized to absorb
the capacity required by the ZEV quota.321 Additionally, MADA maintains that the LEV
standard will make vehicles more expensive, making Minnesota car dealers less
competitive, particularly to buyers in border states.322 MADA asserts that Minnesota
dealers will be unable to trade for cars in states that have not adopted the LEV and ZEV
standards, limiting the cars Minnesota dealers can get for customers and increasing
costs.323
195. MADA submitted statements of car dealers expressing they anticipate
negative impacts on their businesses from adoption of the proposed rule. Among the
concerns they articulated are the cost of floor plan financing used for dealers to purchase
cars to make available for sale on their lots and concerns that they will be unable to sell
EVs and will ultimately be required to sell them at a loss.324 These dealers note that
manufacturers may not force them to choose certain inventory, but that when a dealer
submits a supplemental order for popular vehicles to meet demand, the manufacturer can
condition delivery of those additional vehicles on the dealer’s acceptance of less desirable
models.325 If a vehicle remains on a dealer’s lot for more than six months, the dealer could
face “curtailment” and be subject to paying significant amounts for principal and interest
on the vehicles.326 These auto dealers also expressed concerns about the impact of the
rule on cross-border sales transactions and trades, and offered the opinion that they will
be disadvantaged if the rule is adopted.327
196. Steve Whitaker, the owner of Whitaker Buick GMC in Forest Lake,
Minnesota, attested to the dealership’s costs in anticipation of selling the electric
Hummer.328 He represents that it will cost the dealership $560,000 to prepare to sell the
Hummer, including installation of chargers and equipment to service EVs, expansion of
the service area by an additional 50 feet to accommodate required space between service
stalls, and the cost of an electric Hummer for customers to test drive.329 He states that his
dealership embraces selling EVs, but that he does not believe that the proposed rule is
right for Minnesota due to the cost, cold weather and range issues, and the lack of statewide charging stations.330 Chester Lockwood is the owner of Lockwood Motors in
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Marshall, Minnesota, which sells Chevrolet, Cadillac, Chrysler, Jeep and Ram vehicles.331
Lockwood Motors sold the Chevrolet Volt when it was offered and now sells the Bolt,
neither of which were profitable for the dealership.332 Lockwood Motors will not sell
Cadillac EVs because it anticipates that it will not be able to recoup the anticipated
$200,000 cost of preparing the dealership to sell EVs.333
197. It should be noted that opposition among automobile dealers was not
universal. Paul Blomquist, the owner of C & M Ford, Chrysler, Dodge, Jeep, and Ram of
Hallock and Roseau County Ford, expressed support for the rule, noting that his
customers are requesting EV options and that he “can’t wait” to sell them.334 He noted
that business and public opinion are changing and that Minnesota should lead through
these challenges instead of following, though he echoed other comments in expressing
that complementary supports from the government and manufacturers are necessary to
support dealers as they supply these vehicles to customers.335 Mike Lee, who is a thirdgeneration car dealer in Maine, commented on his experience as a dealer in a coldweather Section 177 state, and explained that he would not have access to the volume
of EVs he has if not for Maine’s adoption of California’s standards.336 He states that his
challenge has been getting as many cars as his dealership needs and that demand often
outstrips supply.337
198. CARB, the California agency that sets emissions standards, commented
that the California standards have not prevented new car and truck dealerships in
California from meeting customer demands, they are able to offer a full range of vehicle
options, and based upon its examination of profitability issues in connection with setting
standards for MY 2017, it did not expect that dealer profitability to suffer due to the rule.338
NESCAUM’s comments addressed whether dealers of EVs have experienced cars sitting
on lots that they are not able to sell. NESCAUM notes that EVs have been similar to other
types of cars, with some makes and models selling better than others. NESCAUM
contends that dealer engagement is an important factor in whether EVs sell well.339
Additionally, some commenters posited that Minnesota dealers may see positive impacts
from the rule as buyers from nearby states may seek to purchase EVs from the nearest
dealer in Minnesota.340 Residents of other states also commented in favor of the rule,
331
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noting their plans to purchase EVs and that they will do so in Minnesota if vehicles
become available here under the rule.341
199. The MPCA responds to the concerns of dealers by noting that consumer
demand for EVs in Minnesota exists, as detailed by the many commenters who wish to
purchase EVs in Minnesota, but were unable to do so, and many of whom ultimately
bought from dealers in other states.342 The MPCA notes that dealer education plays a
role in EV demand, referencing commenters who indicated that they sought EVs at
Minnesota dealerships, but found that dealer employees did not know about EVs and
were not motivated to sell them.343 The MPCA further points out that automakers already
intend to increase the number of EVs on the market, which will be placed with dealers to
sell, independent of this rulemaking.344 The MPCA also notes that dealers are not
regulated under the rule, the rule does not require any particular dealer in Minnesota to
carry EVs or to stock a certain number of EVs, and because dealers are not regulated,
there are no direct costs of compliance for dealers under the rule.345
200. Some commenters believe that the proposed rule is inconsistent with
Minnesota’s commitment to biofuels. The Minnesota Bio-Fuels Association contends that
the MPCA did not adequately consider biofuels under both the LEV and ZEV standards
as a means to address GHGs.346 The Minnesota Soybean Growers Association
expressed its belief that the proposed rule “sets Minnesota on a path where electric cars
are considered the only answer to GHG reduction goals.”347 The Minnesota Corn Growers
Association supports enactment of supportive policies and programs to promote biofuels,
noting that homegrown biofuels can reduce carbon emissions, and that increasing the
Leppik (submitted by Fresh Energy) (“If Minnesota becomes the closest place that Wisconsin and Chicago
car buyers can find the car they want, then this is where they’ll need to come.”); Comments of Martha
Wittrock (“If MN was the first Midwest state to enact ZEV rules such as what is proposed in Clean Cars MN,
not only would Minnesotans have the same choices that others in the US have, but we’d also be the first
state in the area with those choices and availability. Just think of how many cars our dealerships will sell to
our neighbors in surrounding states who don’t have those choices.”); see also Comments of Lisa Schreifels
(“Electric vehicles are so much easier to find in the 14 states that have adopted this rule. We are losing
state jobs and revenue when buyers are shopping in other states.”); Tr. Vol. II at 320 (Michael Huber)
(commenting that dealers along Minnesota’s border will sell more EVs as Wisconsin shoppers come to
Minnesota to make purchases, noting that he went to Oregon to purchase his EV).
341
Comments of Austin Musil submitted by CURE (“I live in eastern South Dakota, and I support
Minnesota’s Clean Cars standards. . . Clean cars would benefit me as well as [I]‘m hoping to have an EV
truck in the future. . . I would be able to drive a reasonable distance to the nearest Minnesota car dealership
and purchase more efficient vehicles and EVs!”); Comments of Sally Sorenson (submitted by CURE) (South
Dakota resident expressing interest in purchasing an EV in Minnesota); Comments of Houston Taylor
(submitted by Sierra Club) (“As a Wisconsinite, I spend a lot of my recreational time in Minnesota & I love
the example they set for WI policy. I will come to MN to buy an EV.”); Comments of Stephanie Larsen
(submitted by Sierra Club) (“I’m from Western Wisconsin, and I really want my next vehicle to be electric. If
dealers in WI don’t have access to the car I want and dealers in Minnesota do, you can bet I’m crossing the
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amount of ethanol in gasoline from 10 to 15 percent could decrease carbon emissions
annually by 332,000 tons.348 Commenter Darren Durst believes that the rule will “hit the
ethanol and biodiesel markets hard. This damage wouldn’t just be felt by the farmers.
Every rural town and community that depends on the success of the farmer would feel
the pain.”349 Commenter Glen Mathiason states he is a former 20-year County
Commissioner, and he believes Minnesota should “[u]se any blend from E15 to E85 to
help solve [e]misson problems.”350 The Minnesota Farm Bureau Federation
acknowledges that the rule does not explicitly impact the use of biofuels in Minnesota, but
it has “significant concerns about the long implications this could have,” and it “strongly
encourages the use of policies and programs to increase the use of biofuels as the leading
way to reduce greenhouse gasses.”351 Also related to biofuels, Auto Innovators contends
that the MPCA has not properly accounted for the use of E15 in Minnesota in its
analysis.352
201. The MPCA responds that increasing the use of biofuels remains an
important component of the state’s response to climate change, and that the 2019
Pathways Report cited biofuels as one of the methods Minnesota could use to reduce
GHG’s from transportation. The MPCA points out that its SONAR addresses biofuels,
noting that this rule does not prevent the state from taking other actions to support or
promote biofuels. Yet, the MPCA notes that issues related to biofuels are outside the
scope of this rulemaking. Regarding E15, the MPCA notes that it analyzed emissions
benefits of the proposed rule assuming that ICE vehicles would run on a 10 percent
ethanol-gasoline blend; it asserts this is a reasonable assumption given that E10 is
commonly available in the midwestern U.S. The MPCA notes that the state may expand
the use of E15, but that the ethanol-gasoline blend would not have a large impact on the
MPCA’s estimates.353
202. Many commenters, particularly commenters from rural areas of Minnesota,
expressed concern about the range of EVs and the reduction of battery capacity in cold
temperatures.354 For example, commenter Alyssa Lee noted that she is a small business
348
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owner and stated: “I often travel hundreds of miles to provide a service. Often going to
remote locations, and often times needing four-wheel drive and stopping to fuel up at
least once. Having to rely on an electric vehicle would be very concerning in my
circumstance, and for many other people that live in northern Minnesota.”355
203.

Deb Whalen of Minnesota Agri-Women stated:
Most rural residents must travel farther for basic needs, such as
education, health care services and groceries. Banking, voting, and
most forms of entertainment are not just around the corner for us – it
can often require a drive of an hour or more. This issue is particularly
problematic for Minnesota given the hours [and] far distances that
Minnesota residents are forced to drive from various parts of the
state to get to work or for other requirements. The cold winter
weather our state experiences annually renders the electric vehicle
conditions pretty much unfeasible. Bad weather, including flash
floods, high winds, and snow make these journeys more difficult or
impossible. The range of electric vehicles make these challenges
even greater. . . . Rural residents need safe, reliable transportation
to get their work done and protect their families from harm. The
thought of cold weather sapping battery life and stranding individuals
on the side of a state or county road is enough to give most rural
residents pause. Poor cell service in rural areas could mean having
to wait hours for help to arrive. 356

204. The MPCA responds that other states that experience cold winter
temperatures have adopted the ZEV standard, including Vermont and Maine. The MPCA
also notes that cold weather decreases the efficiency of ICE vehicles as well. Further, the
MPCA acknowledges that EVs may not be right for all consumers and that current EVs
have some limitations, though it maintains that new EVs coming to the market include
SUVs and pickup trucks, and that some have longer ranges.357 As discussed in detail
above, many commenters from rural areas of Minnesota commented favorably on the
rule, and indicated they wanted to be able to purchase EVs in their area.
205. In response to concerns about operational issues in cold weather, some EV
owners shared their experiences driving EVs in the winter in Minnesota.358 Tesla notes
that some cold-weather impacts can be mitigated by taking simple actions, such as
leaving the car plugged in and charging overnight. Tesla also contends that some EVs
and that, according to the 2010 census, 95 percent of Californians lived in cities while only 73 percent of
Minnesotans were urban dwellers).
355
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358
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the electric battery has NOT changed substantially from summer to winter.”); Tr. Vol. I at 89 (Stuart Henry)
(commented that he has never had a problem starting his EV even on the coldest days when it has been
outside), 113 (Colin Lee) (he has driven over 150,000 miles in EVs and has never run entirely out of charge
or had an issue starting the car in the cold).
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estimate battery range during longer road trips, and that this technology is improving with
newer EVs. Tesla asserts it recently introduced an “on-route warm up” feature that
engages the battery to begin warming before the car reaches a Tesla Supercharger site,
reducing average charging times by 25 percent. Rivian detailed the performance of its
vehicles in cold temperatures, noting it tests vehicles “in cold climates including
Minnesota winters with overnight ‘cold soaking’ at -40 Fahrenheit.” Rivian notes that cold
weather operation will affect vehicle range and increase energy consumption, but that
some cold weather performance calculations are included in Rivian’s driving ranges of
250 to 400-plus miles of range per charge.359
206. Also related to range issues, numerous commenters indicated opposition to
the proposed rule because Minnesota currently lacks adequate charging infrastructure to
support widespread usage of EVs.360 Many supporters of the rule also had concerns
about the availability of charging stations and urged the MPCA to do more to develop the
network of chargers.361 Tesla notes that investment in EV charging tends to follow the
curve of EV sales and that charging businesses tend to manage their exposure by not
getting too far ahead of charging need. Tesla states that its V3 Superchargers have a
250kW charge rate, and that when combined with other changes to increase throughput,
the stations can serve twice as many vehicles per day as the previous Supercharger
technology. Tesla’s newest chargers can provide up to 200 miles of range in 15
minutes.362
207. The MPCA states that the development of charging infrastructure in
Minnesota is outside the scope of this rulemaking, but it notes that it and other state
agencies are working to expand charging infrastructure.363 In the SONAR, the MPCA
details that it has dedicated 15 percent of the funds it received through a nation-wide
settlement with Volkswagen to building out Minnesota’s EV charging network; this is the
359
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entire amount of the settlement funds that can be used on EV charging.364 The MPCA
has awarded $1.4 million to build out 1,110 miles of EV fast chargers along Minnesota’s
highway corridors, and will dedicate an additional $3.525 million to expand the network
of charging infrastructure by 2,500 miles through the early 2020s.365
208. Many commenters expressed concerns about the up-front cost of EVs
compared to ICE vehicles and increased costs for LEV-certified vehicles. John Harris
commented in opposition to the rule that “[t]he staggering cost to the average
Minnesota[n] would be overwhelming especially for a person of color as myself.”366
Commenter Loren Hanson stated that the rule will “result in higher costs for owning and
operating a vehicle, which as a senior on a fixed income, [he] already struggle[s] with the
affordability of owning a vehicle.”367 Marcus Luniewski believes that: “This will
disproportionately affect the middle and lower class. The rich will be able to afford these
changes; the poor will not.”368 Drive Away California Cars contended that Minnesotan’s
will need to pay approximately $1,139 per vehicle if the rule is adopted.369 Similarly, the
Economic Development Authority in and for the City of Marshall contends that the
estimated price of all vehicles will increase by a minimum of $1,139 if the rule is
adopted.370
209. Some commenters explained their own EV shopping experiences to rebut
the contention that EVs are too expensive, or that they are significantly more expensive
than ICE vehicles.371 Tesla noted that it has “hinted” that it will make a $25,000 EV.372
Commenters also provided information about the costs of operation, noting that they
spend less to fuel their vehicles and save money on maintenance.373 Consumer Reports
364
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Tr. Vol. I at 120-21 (Bill Middlecamp) (pushing back on the assertion that the average price of an EV is
$55,000, noting that he has purchased an EV and PHEV together for about that amount), 163, 167 (Aaron
Hurd) (noting that he purchased a 2019 Hyundai Ioniq for $20,379, after receiving a tax credit and before
tax); 205 (Lydia McAnerney) (purchased a 2020 Nissan LEAF for $11,500 after incentives and a trade in);
Tr. Vol. II at 382 (Clint Faust) (in 2015, he purchased a used 2012 Nissan LEAF for approximately $7,950).
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found that the average EV driver spends 60% less to power their vehicle than an owner
of a gas-powered ICE vehicle, and that the typical driver will save $6,000 to $10,000 over
the life of the vehicle as compared to a conventional automobile.374 Further, the Shulock
report submitted by Fresh Energy, MCEA, NRDC, and the Sierra Club opines that low
income customers are likely to benefit from the rule because fuel costs consume a greater
proportion of their income and because they are likely to buy more used cars. Shulock
notes that much of the up-front cost of new technology is absorbed by a vehicle’s initial
owner, while the fuel savings benefits persist over the lifetime of the vehicle.375
210. The MPCA acknowledges that LEV-certified vehicles may have a higher upfront purchase price than non-LEV vehicles because manufacturers may incur costs and
pass on to consumers. The MPCA asserts, however, that the reduced cost to purchase
fuel, along with other reduced costs, will make the total cost of ownership of LEV-certified
vehicles less than comparable non-LEV vehicles. The MPCA also contends that there are
clear consumer cost savings under the ZEV rule because the costs of fueling and
maintenance are greatly reduced, but it also offers the reminder that no one will be
required to purchase a ZEV vehicle.376
211. As with commenters favoring the rule, commenters opposed to the rule
submitted collected comments. The Center of the American Experiment submitted
approximately 300 postcards in opposition to the rule.377 MADA submitted the names of
over 14,000 Minnesotans opposed to the rule, some of whom offered individual
comments.378 A petition opposed to adoption of the rule was submitted with approximately
9,700 signatures.379
VIII.

Rule by Rule Analysis

212. The MPCA’s proposed rule contains four rule parts that define the scope of
the rule and incorporate California’s rules by reference, define key terms, address the
LEV standard, and deal with the ZEV standard, including the early-action and one-time
credit banks.

used to spend on one tank of gasoline for my plug-in Prius.”); Tr. Vol. II at 85 (Mike Brooks) (stating that
after 38,000 miles on his EV, “our only service or maintenance has been rotation of the tires and adding
windshield washer fluid); see also Tr. Vol II at 293 (Mike Lee) (commenting as an auto dealer on the
maintenance needs of EVs, and noting “[m]ost fully electric cars require almost zero maintenance. Tires,
brakes, windshield wipers. There is no oil, no radiator, no transmission, no gears, no spark plugs. And best
of all no gasoline. While the upfront costs may be a little higher, our customers have consistently found they
are cheaper to operate.”).
374
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213. This Report focuses its most extensive analysis on the portions of the
proposed rules as to which there is a genuine dispute as to the reasonableness of the
MPCA’s regulatory choice or that otherwise require closer examination.
214. The portions of the rule generating the greatest weight of comments were
the subparts adopting California’s emissions standards by reference and the mechanism
for manufacturers to be credited for ZEVs made available in Minnesota. For the most part,
commenters expressed concerns about the policy choices reflected in these proposed
subparts, rather than challenging or commenting on the specific language of the rule.
A.

Minn. R. 7023.0150 (Scope and Incorporation by Reference)

215. This proposed rule part has four subparts.380 In subpart 1, the MPCA adopts
the LEV and ZEV emissions standards. Subpart 2 incorporates California’s LEV and ZEV
rules, as amended, by reference. Subpart 3 conforms the incorporated rules for use in
Minnesota by replacing references specific to California with applicable references to
Minnesota. Subpart 4 sets the effective date for the proposed rules based upon
publication of a notice in the State Register.381
216. Numerous commenters who are opposed to the rule expressed that the
environment was an important issue for them, but these commenters articulated concerns
about whether adoption of California’s emissions standards was the appropriate method
for addressing climate issues or expressed their belief that Minnesota’s air is already
clean, making adoption of the standards unnecessary.382 Some commenters urged
adoption of rules specific to Minnesota, rather than incorporation of California’s rules.383
217. The MPCA has articulated that Minnesota is not on track to meet its
legislatively set GHG reduction goals, and because transportation is the largest source of
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GHGs in the state, it is reasonable to address transportation-related emissions.384 As the
MPCA notes, federal law prohibits Minnesota from adopting its own, unique emissions
standards and requires that Minnesota either follow federal standards or adopt those
promulgated by California.385 The MPCA maintains that adoption of more stringent
emissions standards is necessary for Minnesota to meet its GHG reduction goals, and
adoption of the only more stringent standard available to it is reasonable.386
218. Some commenters objected to the rule’s adoption of California’s standards
“as amended,” arguing that this language is vague, that adoption of another state’s
standards through incorporation by reference is not allowed by Minnesota law, and that
the MPCA is unlawfully ceding its regulatory authority to California.387 Commenters
expressed concern that, by adopting California’s standards, Minnesota will be unable to
change its approach in the future.388
219. The MPCA proposes to adopt California’s standard as amended to ensure
that the Minnesota rules meet the CAA’s identicality requirement.389 Historically,
California makes only minor, housekeeping updates to existing standards and adopts
new, more stringent standards through major updates.390 This is consistent with
California’s role in establishing the multi-state alternative to the federal standards. New
standards adopted by California would not automatically be included in Minnesota’s rules,
and a decision to adopt a new standard or revert back to the federal standards would
need to be made on a case-by-case basis.391 The MPCA retains its authority to review
new standards and determine whether they should be adopted.392 Therefore, the MPCA
has not unlawfully ceded its rulemaking authority to California.
220. Additionally, the Minnesota Legislature has established the standards under
which a source outside a rule may be incorporated by reference. Under Minn.
Stat. § 14.07, subd. 4, an agency may incorporate by reference into its rules the text from
Minnesota or federal law, or other publications and documents which are determined by
the revisor of statutes to be conveniently available to the public. If the revisor of statutes
certifies that the form of a rule is approved, that approval constitutes the revisor’s finding
that the publication or other document is conveniently available to the public.393 In this
matter, the revisor has approved the rule language proposed by the MPCA, including its
384
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proposed incorporation by reference.394 The proposed rule language itself complies with
the requirements of Minn. Stat. § 14.07, because it states that the California rules are
incorporated by reference and the rules are not subject to frequent change, and it
identifies the location at which the California standards are available online for public
access.395 Though the California standards are not a federal law, federal law identifies
California’s rules as the available alternative to the federal standard.
221. Some commenters contend the proposed rule is not needed or reasonable
because the marketplace will meet Minnesota’s demand for EVs without regulation by the
government.396 Commenters also contend that the MPCA has not demonstrated that EVs
are not available in Minnesota in sufficient numbers to meet demand now.397 In particular,
some commenters objected to the MPCA’s use of information from the website
www.cars.com to survey the number of available EVs.398 General Motors submitted a
comment noting that its EVs have been available in Minnesota since 2012, and it states
that it has 37 EV-certified dealers with over 100 Bolt EVs available as of February 2021.399
The Upper Midwest Law Center maintains that a survey of vehicle registrations shows
that there is very little demand for the EV models not currently offered in Minnesota.400
222. The MPCA contends that EVs have not been available at Minnesota
dealerships in sufficient numbers and with a full range of models because manufacturers
primarily deliver EVs to states that have adopted California’s standards.401 The MPCA
notes that its review of available vehicles at www.cars.com was not intended to serve as
a definitive survey of the number of EVs available in Minnesota; instead the MPCA sought
to use a publicly-available source of information to undertake a rough comparison of
vehicle availability across jurisdictions.402 The MPCA further notes that demand for EVs
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exists as demonstrated by comments from consumers in this rulemaking expressing a
desire to buy EVs and frustration with their options at Minnesota dealers.403
223. Consumer Reports filed a comment detailing a survey of Minnesotans it
conducted to gauge their level of interest in purchasing EVs. The study showed that 55
percent of Minnesota drivers agree or strongly agree that the state should require
manufacturers to offer PHEV options, while 20 percent disagreed or strongly disagreed.
Despite access and exposure barriers, Consumer Reports found that 59 percent of
prospective car buyers in Minnesota have some interest in EVs, and 30 percent would
consider buying one within the next two years.404 Commenter Ken Pearson noted: “It’s
also important to understand that it is not a lack of ‘demand’ that results in many EVs not
being available here. . . . The fact that sales can’t occur when the product is not available
does not mean there’s no demand.”405
224. Supporting the MPCA’s position, the record also contains numerous
comments from Minnesotans who have had difficulty finding EVs in Minnesota, some
whom ultimately decided to purchase EVs outside the state.406
225. For example, Jonna Korpi, a commenter from Northeast Minnesota, asked
about EVs at a Toyota dealership in her area and was told that Minnesota “was not a high
priority on the list to get all-electric vehicles from Toyota, even though demand was high,”
and that the dealership had taken deposits vehicles that were ultimately returned to
403
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customers because the dealership was unable to get the vehicles from Toyota.407
Commenter Eric Enberg started a farm and purchased a used EV to make deliveries. He
described finding the EV as very inconvenient, noting: “No local car dealers offered them
and so I took an airport van from Duluth to MSP airport, the light rail to downtown
Minneapolis, and then two metro transit buses to get within walking distance of the only
used EV dealer I could find in the state.” Mr. Enberg plans to buy another EV soon and
indicates: “I really don’t want another, thoroughly inconvenient, shopping experience
when I’m prepared to drop $40,000 on a vehicle. Our business needs this rule.”408 John
Krenn has been trying to buy an EV or PHEV over the past year. He has been frustrated
by his inability to find a vehicle, and he states: “The salespeople tell me these vehicles
cannot be purchased by Minnesota dealers because sales are limited to California and
other clean car states. I do not understand why the manufacturers are doing this as they
are losing profitable sales to Tesla. I would prefer to buy from a traditional manufacturer,
but the lack of choice offered by Minnesota may force me to buy a Tesla.”409 John and
Beverly Larkin state that they have discussed purchasing an EV with dealers on two
occasions and were told by dealership employees that the manufacturer was “not allowing
them to order EV cars for sale within the state of Minnesota and were at the mercy of
dealerships in CARB states to sell them EV cars” to be sold at Minnesota dealerships.410
226. The Administrative Law Judge determines that this rule part is needed and
reasonable. Under federal law, Minnesota has only two choices: continue to follow federal
standards or adopt the more stringent California standards. Based upon the record, the
MPCA has articulated the need for the proposed rule and that it has made a reasonable
choice from the available policy alternatives. This rule part is approved.
B.

Minn. R. 7023.0200 (Definitions)

227. In this proposed rule part, the MPCA adopts definitions to aid it in regulating
under the rule. In particular, this rule part defines the first effective model year as the first
model year for which the standards are effective after publication in the State Register.
Additionally, this rule part defines terms related to exceptions to coverage under the rule,
including for an “authorized emergency vehicle,” “military tactical vehicle,” and for new
and used vehicles.411
228. The MPCA explains that some definitions used in California are
incorporated by reference to ensure identicality. The MPCA has spelled out the terms of
other definitions to increase clarity under the rule and has used the same or similar
definitions for some of these terms as have been adopted in other states. For example,
the definitions of “military tactical vehicle,” “motor vehicle manufacturer,” “new motor
vehicle,” and “used motor vehicle” are based on definitions used in other states and help
define vehicles that are, or are not, covered by the rule’s standards. For the definition of
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“authorized emergency vehicle” the MPCA used the existing definition of that term under
Minnesota law.412
229. The MPCA notes that its definition for “first effective model year” is needed
to address when the rule will become effective and to ensure compliance with the CAA’s
two-year transition window before the standards fully apply to manufacturers.413
230. This proposed rule is necessary to articulate definitions used under the rule
and to facilitate implementation of California’s standards in Minnesota. The MPCA has
shown that this rule part is needed and reasonable, and it is approved.
C.

Minn. R. 7023.0250 (Low-Emission Vehicle Standards)

231. This rule part requires vehicles delivered for sale or lease in Minnesota as
of the first effective model year to be certified to meet the LEV standards.414 The rule
applies to new motor vehicles that are passenger cars, light-duty trucks, medium-duty
passenger vehicles, and medium-duty vehicles; new light- or medium-duty motor vehicle
engines; and motor vehicles with a new motor vehicle engine.415 The rule contains
exceptions for certain vehicles, discussed further below.
232. The MPCA maintains that it is reasonable to adopt the LEV standard. The
MPCA notes that while EV availability is progressing, many Minnesotans will not purchase
EVs because they to do not want to, or because available vehicles will not meet their
needs.416 The MPCA contends that it is necessary to reduce emissions from passenger
cars and light-duty trucks and medium duty vehicles to accomplish emissions goals in the
near term.417 The MPCA states that the vehicle types to be regulated by the LEV standard
make up 74% of GHG emissions from surface transportation in Minnesota.418 As of the
first effective model year, only vehicles compliant with this rule could be registered with
DVS. The MPCA states that it inquired of Section 177 states about compliance issues;
these states reported having few instances in which individuals tried to register non-LEV
certified vehicles.419
233. The MPCA notes that manufacturers have flexibility under the rule because
they are permitted to meet fleet-wide standards, such that larger vehicles like SUVS are
not required to meet the same standards as small cars.420 Further, the MPCA states that
the LEV standards it proposes to adopt are the same used by the federal government
until 2020, manufacturers have been planning to meet these standards since 2012, and
as of January 2017, manufacturers were achieving the standards. The MPCA notes that
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the LEV standards adopted by California are its only available option to ensure more
stringent standards exist to meet environmental goals.421
234. The MPCA proposed certain exceptions to the rule, which it maintains are
permissible deviations from the identicality requirement because exceptions are
considered an enforcement mechanism, rather than a standard.422 The MPCA states that
the exceptions it seeks to adopt are the same as those used in other states and provide
necessary flexibility to manufacturers, purchasers, dealers and the state.423
235. Among the exceptions, the rule does not regulate used vehicles. Sales
between dealers are excepted because vehicles sold to a final purchaser would still be
required to comply. The rule does not regulate vehicles sold to be wrecked or dismantled,
new vehicles sold exclusively for off-highway use, and rental vehicles certified under
federal law with a final destination in another state, because these vehicles would not be
driven in Minnesota enough to substantively impact air quality or GHG emissions, and the
MPCA does not seek to regulate the industries associated with these types of vehicles.424
236. In response to concerns of dealers regarding cross-border sales to non-LEV
states, the proposed rule provides an exception for vehicles to be sold for registration outof-state. The MPCA notes that, in the future, if there is a difference in cost between LEV
and non-LEV certified vehicles, this exception allows Minnesota dealers to stock non-LEV
vehicles for sale to neighboring states, reducing concerns about lost sales opportunities
for Minnesota dealers.425
237. The rule does not regulate authorized emergency vehicles or military
tactical vehicles so that operators of critical safety-oriented vehicle fleets could purchase
whatever type of vehicles is necessary to accomplish their duties.426
238. The rule exempts motor vehicles transferred through inheritance or by court
decree, and vehicles that are purchased out-of-state to replace a vehicle that has become
inoperable or is stolen while the owner is out-of-state.427 The MPCA asserts that these
are reasonable exceptions to avoid imposing an undue burden on Minnesotans who
receive a vehicle due to circumstances beyond their control.428
421
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239. Finally, the LEV standard exempts vehicles purchased out-of-state by nonMinnesota residents who subsequently move to Minnesota.429 The MPCA asserts that it
is reasonable to provide this exception to avoid unduly burdening people moving to
Minnesota who are not currently bound by Minnesota law and may not yet know they are
moving here or be familiar with Minnesota’s laws.430
240. The rule requires manufacturers to comply on a fleet-wide basis,
establishes record retention and reporting obligations, and requires that manufacturers
affix labels of LEV compliance consistent with California’s standards.431 The MPCA
asserts that these provisions are reasonable and require manufacturers to provide
Minnesota-specific data and information on actions taken in Minnesota, so that the MPCA
can ensure compliance with Minnesota’s rule.
241. Auto Innovators sought clarification from the MPCA regarding whether the
MPCA intended to adopt different standards than those used in California regarding fleetwide LEV compliance, environmental performance labels (EPL), and the NMOG + NOX
fleet-average standards.432 The MPCA confirmed that it does not intend to adopt
Minnesota-specific standards regarding these issues and that the rule applies California’s
standards.433 The MPCA did not believe that a change in the rule language was necessary
to address these issues.434
242.
approved.
D.

The MPCA has shown that this rule part is needed and reasonable and it is

Minn. R. 7023.0300 (Zero-Emission Vehicle Standards)

242. In proposed section 7023.0300, subpart 1, the MPCA proposes to require
manufacturers who make vehicles available in Minnesota for sale or lease to supply ZEVs
in the percentage required under California’s regulations. Subpart 2 requires
manufacturers to establish an account in the California ZEV credit system no later than
March 1 of the first effective model year of the rule.
243. Subpart 3 of this section would require manufacturers to make up deficits in
the number of vehicles they supply by submitting ZEV credits to the credit bank. The
MPCA notes that manufacturers may purchase credits in order to have a sufficient
number of credits to meet their obligations under this subpart.435
244. Proposed subparts 4 and 5 establish credit banks for manufacturers related
to the vehicles to be supplied in Minnesota. Subpart 4 will provide manufacturers with
early-action credits for vehicles delivered in Minnesota prior to the effective model year
429

Ex. C.
Ex. D at 57.
431
Id.
432
Comments of Auto Innovators.
433
MPCA Rebuttal Comments.
434
Id.
435
Ex. D at 51.
430

[158916/1]

63

under the rule. Beginning with MY 2022 and ending at the beginning of the first effective
model year, manufacturers will be able to earn credits for vehicles delivered to Minnesota
in advance of the rule. In subpart 5, the MPCA proposes to grant manufacturers a onetime allotment of ZEV credits equivalent to the first effective model year’s ZEV credit
requirements for that manufacturer.
245. The MPCA states that this rule adopts identical standards as those
promulgated by California, consistent with the CAA, and uses the same reporting
requirements and dates as those used in California and the other Section 177 states.436
It also notes that Section 177 states use the central credit tracking system maintained by
California, and that using this central system will ease implementation and enforcement
for the state and manufacturers.437
246. The MPCA determined the rule should include an initial credit bank for
manufacturers. The MPCA also sought to allow manufacturers to build their credit bank
before the rule’s terms apply to them and to allow manufacturers time to purchase credits
in the event they intend to use that method to comply with the rule’s requirements.438 The
early-action credit bank is a voluntary system to incentivize manufacturers to make more
EVs available in Minnesota sooner, increasing EV adoption and decreasing emissions.439
Rivian’s comments articulate the importance of early-action credits, as it states that the
volume of electric trucks and SUVS it will deliver to Minnesota for sale “will largely depend
upon adoption of Clean Cars coupled with the incentive to earn early-action credits by
selling ZEVs in Minnesota.”440
247. The one-time credit allotment awards manufacturers a one-time infusion of
the number of credits the MPCA estimates the manufacturer will need to comply with the
rule. The MPCA estimated that manufacturers would need approximately 55,000 credits
in MY 2025.441 In devising the credit banking system, the MPCA sought to balance
competing needs. Manufacturers will need an initial bank of credits to allow them time to
ramp up sales in Minnesota, but adopting a credit bank with too many credits would result
in a standard that does not require any action by manufacturers in Minnesota, defeating
the purpose of the rule.442 The MPCA maintains that the credit banking system will enable
the MPCA to ensure that the standards adopted under the rule are effective. The MPCA
contends that its approach is needed and reasonable.
248. An array of individual and organizational commenters oppose adoption of
the rule with the one-time credit allowance for the first effective model year. These
commenters assert that manufacturers will be able to comply with the ZEV standard using
only early-action credits, and that the additional one-time allotment decreases the rule’s
effectiveness by awarding credits that are not associated with the delivery of actual
436

Id. at 57-58.
Id. at 58.
438
Id.
439
Id. at 58-59.
440
Comments of Rivian.
441
Ex. D at 58-59.
442
Id. at 58.
437

[158916/1]

64

vehicles to Minnesota.443 HPHC comments that because the rulemaking matter was
delayed, the first effective model year will be 2025, offering manufacturers three years to
build credits through the early action mechanism and providing them with an additional
“free year” over what the MPCA originally estimated for the effective date.444 Fresh
Energy, MCEA, NRDC, and the Sierra Club, support revising the rule to exclude the onetime allotment, contending that the “additional credit award is excessive and could lead
to significant reductions in the benefits of the program, particularly in the early years for
those automakers who do not wish to deliver products into Minnesota.”445 These
environmental organizations also contend that the one-time allotment will be inflated due
to the manufacturers MY 2025 compliance obligation.446 They note that the MPCA could
have conditioned the use of one-time allotment credits to the first years of compliance,
but that the MPCA did not add this condition to the rule.447
249. The MPCA states that the one-time credit allotment responds to
manufacturer concerns about flexibility and compliance. Manufacturers advised the
MPCA that they try to maintain around one-year worth of credits, or between six months
and two years of credits, to manage the risk of future sales declines.448 The MPCA
determined that offering one year worth of credits provides manufacturers with the buffer
necessary to manage risk, but because the allotment is only one year of credits,
manufacturers must continue to deliver vehicles for sale in Minnesota to avoid using up
that bank entirely.449 The MPCA asserts that it was reasonable for it to listen to concerns
of entities that will be regulated by the rule and to compromise in a manner that meets
the dual goals of achieving environmental benefits and regulated-party compliance.
Therefore, the MPCA continues to assert that the one-time credit allotment portion of the
proposed rule is needed and reasonable.450
250. Auto Innovators agrees with the MPCA’s adoption of an initial credit bank,
but it disagrees with the manner in which the MPCA intends to award credits. Auto
Innovators objects because the rule does not award credits proportionally, unlike the
credit banking systems adopted for all of the other Section 177 states.451 Auto Innovators
proposes proportional crediting of the one-time credit allotment with usage caps instead
of the MPCA’s proposed system.452 Auto Innovators contends that the proposed credit
banking system violates the CAA’s identicality requirements.453
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251. The MPCA declined to adopt a proportional crediting system. The MPCA
determined that a proportional system would require depositing in Minnesota’s ZEV credit
bank a number of ZEV credits based on the proportion of California vehicle sales
compared to Minnesota vehicle sales. The MPCA explored this option and determined a
proportional credit bank was not a reasonable solution. According to the MPCA, using the
proportional credit system would likely result in over 200,000 credits in the initial credit
bank by the first effective model year when the rule goes into effect. This number of credits
is equivalent to providing sufficient credits to cover all the ZEV credit compliance
requirements for at least four years of implementation, and possibly more. The MPCA
believes that granting that number of credits would substantially reduce the incentive for
manufacturers to bring EVs to Minnesota soon, which would not meet the MPCA’s
emissions reduction goals. In addition, the MPCA contends that other Section 177 states
using a proportional bank of credits adopted the ZEV standard over a decade ago when
there were both far fewer EVs available to sell and when California’s ZEV credit bank was
much smaller. The MPCA also determined that a proportional bank would allow
manufacturers to receive double credits for vehicles sold previously in California,
essentially providing for double-counting of past action for no added environmental
benefit.454
252. The MPCA asserts that the credit banking system is an enforcement
mechanism, not an emissions standard, and therefore identicality is not required. The
Administrative Law Judge agrees that the initial credit bank is not a standard that
regulates emissions, but instead is an enforcement mechanism that ensures compliance
with the rule.455 Though the MPCA acknowledges other states have adopted proportional
crediting, it asserts that adopting proportional credits under this rule would diminish the
requirements imposed and the environmental benefits to be achieved. Therefore, the
MPCA continues to assert that its ZEV credit bank system is needed and reasonable.456
The MPCA has articulated a reasonable basis for structuring the initial credit bank as
proposed in the rule.
253. The Minnesota Bio-Fuels Association proposes that the MPCA modify the
ZEV credit bank to allow crediting for vehicles fueled with biofuels, as follows:
i. E30+ plug in hybrid with 60 mi range – full ZEV credit
ii. E30+ plug in hybrid with 150 mi range – 4 x ZEV Credits
iii. Ultra clean solid oxide ethanol PHEV – full ZEV credit
iv. Gasoline plug in hybrid with 60 mi range – half ZEV credit.457
254. The MPCA responds that it is unable to alter the number of credits awarded
for particular vehicles because this portion of the rule is governed by the CAA’s identicality
requirements. The MPCA notes that the credit counting structure is different from its
adoption of an initial credit bank. For awards of early-action credits and crediting once the
454

Ex. D at 59.
Motor & Equipment Mrfs., 627 F.2d at 1112-1113; American Auto. Mfrs. Ass’n, 152 F.3d at 200.
456
Id. at 60; MPCA Rebuttal Comments.
457
Comments of the Minnesota Bio-Fuels Association.
455
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rule is fully applicable to manufacturers, the MPCA will use the same method to count
credits as that used in California and the other Section 177 states.458
255. The MPCA has established that this proposed rule part is needed and
reasonable. This rule part is approved.
Based upon the Findings of Fact and the contents of the rulemaking record, the
Administrative Law Judge makes the following:
CONCLUSIONS
1.
The Administrative Law Judge has authority and jurisdiction to review these
rules under Minn. Stat. §§ 14.14, .15, .50, and Minn. R. 1400.2100.
2.
The MPCA gave notice to interested persons in this matter and fulfilled its
additional notice requirements.
3.
The MPCA fulfilled the procedural requirements of Minn. Stat. § 14.14 and
all other procedural requirements of law or rule.
4.
The MPCA demonstrated it has statutory authority to adopt the proposed
rules, and it fulfilled all other substantive requirements of law or rule within the meaning
of Minn. Stat. §§ 14.05, subd. 1, 14.50(i), (ii).
5.
The Notice of Hearing, the proposed rules, and the SONAR complied with
Minn. Stat. § 14.131, Minn. R. 1400.2080 (2019).
6.
The Agency has demonstrated the need for and reasonableness of its
proposed rules by an affirmative presentation of facts in the record, as required by Minn.
Stat. §§ 14.14 and 14.50(iii).
7.
The record does not establish a basis for disapproval of the rule under Minn.
R. 1400.2100.
8.
As part of the public comment process, a number of stakeholders urged the
MPCA to adopt revisions to the proposed rule. In each instance, MPCA’s rationale in
declining to make the requested revisions to its rules was well grounded in this record
and reasonable.
9.
A finding or conclusion of need and reasonableness with regard to any
particular rule does not preclude, and should not discourage, the MPCA from further
modification of the proposed rules – provided that the rule finally adopted is not
“substantially different” (under Minn. Stat. § 14.05, subd. 2) and is based upon facts in
the rulemaking record.

458

MPCA Rebuttal Comments.
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Based upon the foregoing Conclusions, the Administrative Law Judge makes the
following:
RECOMMENDATION
IT IS HEREBY RECOMMENDED that the proposed rules be ADOPTED.
Dated: May 7, 2021
________________________
JESSICA A. PALMER-DENIG
Administrative Law Judge

NOTICE
This Report must be available for review to all affected individuals upon request
for at least five working days before the agency takes any further action on the rules. The
Agency may then adopt the final rules or modify or withdraw its proposed rules. If the
Agency makes any changes in the rules, it must submit the rules to the Chief
Administrative Law Judge for a review of the changes prior to final adoption. Upon
adoption of final rules, the Agency must submit a copy of the Order Adopting Rules to the
Chief Administrative Law Judge. After the rules’ adoption, the Office of Administrative
Hearings will file certified copies of the rules with the Secretary of State. At that time, the
Agency must give notice to all persons who requested to be informed when the rules are
adopted and filed with the Secretary of State.
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