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STATE OF MINNESOTA 
MINNESOTA POLLUTION CONTROL AGENCY 

Adoption of Rules Governing Air Quality     ORDER ADOPTING RULES 
Minnesota Rules Chapter 7005 Definitions 
and Abbreviations, Chapter 7007 Air Emissions 
Permits, Chapter 7011 Standards for Stationary 
Sources, Chapter 7017 Monitoring and Testing 
Requirements, and Chapter 7019 Emission  
Inventory Requirements 

OAH Docket No. 71-9003-35966 
Revisor’s ID Number: R-4452 

WHEREAS: 

1. The Minnesota Pollution Control Agency (MPCA) has complied with all notice and procedural
requirements in Minnesota Statutes, chapter 14, Minnesota Rules, chapter 1400, and other
applicable law.

2. The main purpose of these rules is to incorporate by reference existing federal air emission
standards into state rules, and to provide an exemption from permitting for new residential
hydronic heaters and forced-air furnaces.

3. During the public comment period on the rule, the MPCA received no requests for a public
hearing. As identified in the Notice of Intent to Adopt Rules (Notice) published in the August 12,
2019, State Register, if 25 or more persons submit valid written requests for a public hearing on
the rules, hearings will be held following the procedures in Minn. Stat. §§ 14.131 to 14.20. The
MPCA did not hold a public hearing on the proposed rules because it received no requests. The
MPCA received no requests for notice of submittal of the rules to the Office of Administrative
Hearings.

4. The MPCA received one comment letter on the proposed rules during the public comment
period from August 12, 2019, through September 27, 2019. The MPCA has made no
modifications to the proposed rules as a result of comments received during the public
comment period. The MPCA made one modification it determined was needed based upon
additional review of the proposed rules during the public comment period. This modification is
presented in Findings No. 24 through 26. The modification in Findings No. 24 through 26 is set
forth in a revised version of the proposed rules, which is attached to this Order Adopting Rules
(Attachment 1).

5. The MPCA response to the comments received that did not result in rule modifications are
presented in Findings No. 9 through 23.
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6. The modification to the proposed rules is not substantially different from the proposed rules 
based on the criteria set forth in Minn. Stat. § 14.05, subd. 2. 

 
7. The issue of substantial difference is addressed in detail with regard to the one modification. In 

general, the Notice provided fair warning that this rule change could result because it notified 
readers of the subject matter of the rule such that they could understand that their interests 
could be affected, the subject matter and issues in the Notice are the same as the subject 
matter and issues addressed in the modification, and the effect of the modification is not greatly 
different from the rules as originally proposed. The modification is clearly within the scope of 
“Subject of Rules,” and is related in general to Minnesota’s air quality rules governing air 
emissions and activities, all of which were announced in the Notice. The modification is a logical 
outgrowth of the Notice. 

 
8. The MPCA finds that under the listed criteria of Minn. Stat. § 14.05, subd. 2, the rule with the 

modification set forth in this Order Adopting Rules is not substantially different from the rule as 
originally proposed.  

 
MPCA RESPONSE TO COMMENTS  
 
9. The MPCA received one comment letter on the proposed rules from Mark Thoma, Otter Tail 

Power Company (OTPC), dated September 27, 2019. OTPC currently operates two coal-fired 
Electric Generating Units (EGUs) in Minnesota.  
 

10. The proposed rules include two federal standards applicable to certain EGUs: 40 CFR part 60, 
subpart TTTT (New Source Performance Standards for Greenhouse Gas Emissions for Electric 
Generating Units) proposed at part 7011.0562; and 40 CFR part 63, subpart UUUUU (National 
Emission Standards for Hazardous Air Pollutants for Coal- and Oil-Fired Electric Utility Steam 
Generating Units) incorporated by reference at part 7011.0563. 

  
11. OTPC commented that they “…believe it is important to submit these comments to point out 

that incorporation by reference to federal regulations is a technique that provides clarity, 
uniformity, and predictability. Additionally, if the MPCA follows through on this rulemaking as 
proposed, Otter Tail is concerned this will circumvent the typical public comment and review 
process, expose the regulated community to unintended consequences, and potentially set a 
subjective precedent.”  

 
12. The MPCA acknowledges OTPC’s comment and addresses their specific comments on the public 

comment and review process, unintended consequences, and subjective precedent in Findings 
No. 13 through 23.   
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13. OTPC commented on “public comment and review process.” “In the Statement of Need and 
Reasonableness for the proposed rulemaking, the MPCA states that amendments by the U.S. 
EPA to select federal regulations “are potentially inconsistent with Minnesota’s environmental 
priorities if they relax standards that are already in place or that may not be sufficient to protect 
Minnesota’s air quality” (emphasis added). However, to assume the proposed amendments are 
potentially inconsistent with Minnesota’s environmental priorities or that they will result in less 
stringent protections for Minnesotans is a conjecture.”  
 

14. “One of the federal regulations that the MPCA is taking issue with is EPA’s proposed 2018 New 
Source Performance Standards for Greenhouse Gas Emissions for New, Modified, and 
Reconstructed EGUs. Importantly, the proposed 2018 amendments do not alter the 2015 rule’s 
standards of performance for newly constructed or reconstructed stationary combustion 
turbines. The rule does propose to change the standard for coal-fired EGUs; however, there are 
currently no coal plants proposed to be built in Minnesota, and Otter Tail is unaware of any new 
coal plants currently being proposed anywhere in the entire United States. Even in the unlikely 
circumstance a new coal-fired power plant was proposed in Minnesota, numerous permits and 
approvals would be needed, such that simply incorporating this federal rule would not signal in 
any way the future likelihood of a new coal plant being built.” 
 

15. “Additionally, the Mercury Air Toxics Standard (MATS) rule amendments the MPCA is concerned 
about have not even been formally proposed. Although EPA has proposed that it is not 
“appropriate and necessary” to regulate hazardous air pollutant emissions from coal and oil-
fired EGUs, EPA is also proposing that making this determination would not affect the 2012 
MATS rule. Further, in the required Residual Risk and Technology Review, EPA is proposing that 
no revisions to MATS are warranted.” 
 

16. OTPC further commented they believe “that it would be more appropriate for the MPCA to wait 
for the final EPA rulemakings to be issued before jumping to potentially unfounded conclusions. 
If the MPCA desires more stringent protections after the Greenhouse Gas standards or MATS 
rule amendments are finalized, there are proper procedures for promulgating more stringent 
state rules: the public notice and comment period.” 
 

17. OTPC stated, it would be more appropriate for the MPCA to wait for the final EPA rulemakings 
to be issued before “jumping to unfounded conclusions” about the likely stringency of final 
federal rules controlling carbon dioxide (CO2) from EGUs. OTPC suggests that it would be better 
for another public notice and comment period on the revised federal rules after the revised 
federal rule promulgation. OTPC did not suggest how the MPCA should conduct a public notice 
and comment period on this future federal performance standard. 
 

18. This rulemaking has offered public notice and comment, and is proposing to adopt federal rules 
that are currently in effect. The MPCA will review the revised federal rule upon promulgation 
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and determine, at that time, whether it is appropriate to amend Minnesota rules. If MPCA 
determines that the rule should be updated to incorporate final revisions, the proposed rule 
change will be placed on public notice and open for comment. If the MPCA determines that no 
rule change is necessary, OTPC may petition the MPCA to evaluate rulemaking. The MPCA 
periodically conducts “housekeeping” rulemaking and is able to include just such actions. For 
example, the MPCA adopted the Omnibus Air Rules December 19, 2016 (41SR763) in which New 
Source Performance Standards for petroleum refineries were incorporated by reference. 
 

19. OTPC commented on “unintended consequences.” The use of the term “as amended” in each 
federal rule incorporation by reference means that any updates to federal rules are 
automatically included in state rules. OTPC correctly points out that by not allowing state rules 
to be automatically amended when federal rules are changed, the MPCA is faced with another 
rulemaking, especially when the rule revision addresses technical corrections and electronic 
reporting extensions.   
 

20. The MPCA recognizes that when a state rule that incorporates a federal rule does not 
incorporate the federal rule “as amended,” then the two rules could be different if the federal 
rule is changed. This difference usually results in one rule containing more stringent 
requirements than the other. If an owner or operator of an air emissions facility is required to 
comply with both the state and federal rules, then the air emissions permit must reflect both 
standards. This can usually be accomplished by complying with the most stringent set of 
requirements. The MPCA works with the permittee to determine which provision is the most 
stringent and appropriate permit requirements.    

 
21. As OTPC commented, current trends in the electricity generating market means it is very 

unlikely that a coal-fired EGU will be proposed for construction in Minnesota, making this 
conflict unlikely. 
 

22. OTPC commented on “subjective precedent.” “Finally, when an agency finds some rules to be 
“weaker” than others, as MPCA portends to be doing here, it is a subjective finding. There are 
proper public review and comment procedures through which rulemaking changes should be 
accomplished that aren’t at the sole discretion of the offended agency.”  
 

23. As identified in the Statement of Need and Reasonableness (page 16), the MPCA has specific 
concerns about federal rules that if adopted as proposed, reduce the level of environmental 
protection existing standards provide.  As of this date, none of those federal rules have been 
adopted. Therefore, there is not yet a federal record on which to base the determination of the 
reasonableness of the final standard as adopted. The MPCA will evaluate promulgated 
standards, determine the reasonableness of the revision, and seek comment in future 
rulemakings if necessary. 
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MODIFICATION TO THE RULE BASED ON ADDITIONAL MPCA REVIEW. 
 
7005.0100 DEFINITIONS. 
 
Change to Part 7005.0100, subpart 25b. 
 
24. The proposed rule at part 7005.0100, subpart 25b, the definition of “new facility” was revised to 

remove what the MPCA believed to be an unnecessary reference to “new source performance 
standards or the applicable.” The MPCA intended this revision to be a simple clarification that 
does not affect the application of the definition. However; the MPCA did state in the Statement 
of Need and Reasonableness (page 23) that if upon proposal, the MPCA finds that there are 
unintended consequences with this revision, the MPCA may withdraw the proposed 
amendment.    

 
25. During the public comment period on the rule, the MPCA determined that deleting “new source 

performance standard or the applicable” may cause unintended consequences. New Source 
Performance Standards are part of the state air pollution control rules; however, there may be 
cases where a facility would be considered “new” as a consequence of a federal standard that is 
not yet adopted by the state. It is reasonable to retain the reference to “new source 
performance standards” because the owner or operator of a new facility needs to know that 
both the new source performance standard and any applicable state air pollution control rule 
apply to the new facility. Retaining “new source performance standard” provides that clarity. 

 
 Part 7005.0100, subp. 25b 
 
                 Subp. 25b. New facility. “New facility” means an emission facility on which construction, 

modification, or reconstruction began after the effective date of the applicable new source 
performance standard or the applicable state air pollution control rule.  

 
26. The MPCA finds that this modification does not make the proposed rule substantially different. 

The existing definition of the term “new facility” remains the same and the change only makes 
applicability requirements clear and more specific. This modification is clearly within the scope 
of the proposed rules as announced in the Notice. This modification is a logical outgrowth of the 
Notice and comments process and the Notice provided fair warning that this rule change could 
result.  

 
27. The MPCA concludes that it has complied with all notice and procedural requirements in 

Minnesota Statutes, chapter 14, Minnesota Rules, chapter 1400, and other applicable laws. 
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28. The MPCA concludes as required by Minnesota Statutes, chapter 14, and Minnesota Rules, 
chapter 1400, the Revisor of Statutes has approved the form of the rule by certificate, copies of 
which are provided by the Revisor to the Office of Administrative Hearings upon request.  

 
29. The MPCA concludes that the rules are needed and reasonable. The Statement of Need and 

Reasonableness justifies the need for and reasonableness of adopting these proposed rules. 
 
30. The MPCA submitted the rules on January 22, 2020, to the Office of Administrative Hearings for 

review and approval. 
 
31. Administrative Law Judge (ALJ) Jessica Palmer-Denig, issued her Order on Review on this matter 

February 5, 2020. 
 
32. Judge Palmer-Denig determined that 1) the MPCA has the statutory authority to adopt the rules; 

2) the rules were adopted in compliance with the procedural requirements of Minn. Stat. §§ 
14.001-.69 (2018), and Minn. R. 1400.2000-.8612 (2019); and 3) the modifications to the rules 
made by the MPCA following publication of the proposed rules in the State Register do not 
result in a substantially different rule within the meaning of Minn. Stat. §§ 14.05, subd. 2, .24. 

 
33. The MPCA adopts the Order on Review of Rules dated February 5, 2020, from Judge Palmer-

Denig; and the corresponding letter dated February 5, 2020, from Office of Administrative 
Hearings Legal Assistant Lisa Armstrong.   
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ORDER 

IT IS ORDERED that the above captioned rules, in the form published in the State Register on August 12, 
2019, with the modification as indicated in the Revisor of Statutes rule, file number R-4452, dated 
October 17, 2019, are hereby adopted. 

 _______________________________  ____________________________________________ 
Date Laura Bishop  

Commissioner 
Minnesota Pollution Control Agency 

February 12, 2020
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