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September 27th, 2019 
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The Honorable Jessica Palmer-Denig, Administrative Law Judge 
Office of Administrative Hearings 
600 North Robert Street 
P.O. Box 64620 
St. Paul, MN 55164-0620 

Re:  Otter Tail Power Company Comments In the Matter of Proposed Revisions of Minn. 

R. chs. 7005, 7007, 7011, 7017, and 7019 Amending the Air Quality Standards to

Incorporate Federal Requirements by Reference and Make Minor Corrections and

Clarifications to Existing Rules

The purpose of this letter is to provide the comments of Otter Tail Power Company (Otter 

Tail) in the above referenced proposed rulemaking by the Minnesota Pollution Control 

Agency (MPCA). As proposed, the MPCA intends to incorporate most of the federal 

standards addressed in this rulemaking “as amended”. However, there are several standards 

that the MPCA proposes to limit incorporation to the version of the standard in effect as of 

July 1, 2018, including the following two standards applicable to certain electric generating 

units (EGUs):  

• 40 CFR part 60, subpart TTTT (NSPS for Greenhouse Gas Emissions for Electric

Generating Units), proposed at 7011.0562.

• 40 CFR part 63, subpart UUUUU (NESHAP for Coal-and Oil-Fired Electric Utility

Steam Generating Units), incorporated at 7011.0563.

Otter Tail currently operates two coal-fired EGUs in Minnesota, located at the Hoot Lake 

Plant in Fergus Falls. Otter Tail has announced plans to retire Hoot Lake Plant in 2021; 
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therefore, we recognize that these proposed amendments will have limited effect on Otter 

Tail and are not requesting a public hearing.  However, we believe it is important to submit 

these comments to point out that incorporation by reference to federal regulations is a 

technique that provides clarity, uniformity, and predictability. Additionally, if the MPCA 

follows through on this rulemaking as proposed, Otter Tail is concerned this will circumvent 

the typical public comment and review process, expose the regulated community to 

unintended consequences, and potentially set a subjective precedent.   

Public Comment and Review Process: 

In the Statement of Need and Reasonableness for the proposed rulemaking, the MPCA states 

that amendments by the U.S. EPA to select federal regulations “are potentially inconsistent 

with Minnesota’s environmental priorities if they relax standards that are already in place or 

that may not be sufficient to protect Minnesota’s air quality” (emphasis added).1 However, to 

assume the proposed amendments are potentially inconsistent with Minnesota’s 

environmental priorities or that they will result in less stringent protections for Minnesotans 

is a conjecture.  

One of the federal regulations that the MPCA is taking issue with is EPA’s proposed 2018 

New Source Performance Standards for Greenhouse Gas Emissions for New, Modified, and 

Reconstructed EGUs.2 Importantly, the proposed 2018 amendments do not alter the 2015 

rule’s standards of performance for newly constructed or reconstructed stationary 

combustion turbines. The rule does propose to change the standard for coal-fired EGUs; 

however, there are currently no coal plants proposed to be built in Minnesota, and Otter Tail 

is unaware of any new coal plants currently being proposed anywhere in the entire United 

States. Even in the unlikely circumstance a new coal-fired power plant was proposed in 

Minnesota, numerous permits and approvals would be needed, such that simply incorporating 

this federal rule would not signal in any way the future likelihood of a new coal plant being 

built. 

 
1 Statement of Need and Reasonableness, p.6.  
2 Federal Register Volume 83, pages 65424-65464. 
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Additionally, the Mercury Air Toxics Standard (MATS) rule amendments the MPCA is 

concerned about have not even been formally proposed. Although EPA has proposed that 

it is not “appropriate and necessary” to regulate hazardous air pollutant emissions from coal 

and oil-fired EGUs, EPA is also proposing that making this determination would not affect 

the 2012 MATS rule. Further, in the required Residual Risk and Technology Review, EPA is 

proposing that no revisions to MATS are warranted.3 

Otter Tail believes that it would be more appropriate for the MPCA to wait for the final EPA 

rulemakings to be issued before jumping to potentially unfounded conclusions. If the MPCA 

desires more stringent protections after the Greenhouse Gas standards or MATS rule 

amendments are finalized, there are proper procedures for promulgating more stringent state 

rules: the public notice and comment period.  

Unintended Consequences:  

Unintended consequences of this proposed rulemaking become apparent when technical 

corrections - that will undoubtedly need to be made throughout the life of regulations - are 

considered. By freezing the adoption of rules to a certain point in time, these technical 

corrections may not be adopted by the MPCA, exposing regulated sources to potentially 

confusing – and worse yet, potentially impossible to comply with – standards. The MATS 

rule is a perfect example of this conundrum. Since being finalized in 2012, the MATS rule 

has required several technical correction packages and electronic reporting extensions, 

including: 

• April 24, 2013:  EPA takes final action on its reconsideration of certain issues for 

new sources, as well as to make several technical corrections and correct 

typographical errors to the rule.4 

 
3 Federal Register Volume 84, pages 2670-2704. 
4 Federal Register Volume 78, 79, April 24, 2013.  Table 4 on page 24080 contains a list of technical 
corrections. 
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• November 19, 2014:  EPA takes final action on the standards applicable during 

startup and shutdown periods.5 

• March 24, 2015:  Final rulemaking to require owners or operators to submit 

reports in .pdf format via EPA’s ECMPS Client Tool, and temporarily suspending 

the requirement to submit via EPA’s CEDRI tool until April 16, 2017.6 

• April 6, 2016:  Final technical corrections package to correct and clarify text, as 

well as to remove the provision establishing an affirmative defense for 

malfunction.7 

• April 6, 2017: Extension of the requirement for owners or operators to submit 

reports in .pdf format via EPA’s ECMPS Client Tool, and temporarily suspending 

the requirement to submit via EPA’s CEDRI tool until June 30, 2018. 

Additionally, two technical corrections were made to mercury monitoring 

provisions.8   

• July 2, 2018: Extension of the requirement for owners or operators to continue 

submitting reports in .pdf format via EPA’s ECMPS Client Tool, and temporarily 

suspending the requirement to submit via EPA’s CEDRI tool until July 1, 2020.9  

EPA noted that “This extension is critical because: (1) The EPA is still working to 

revise the ECMPS Client Tool so that it can accept all of the MATS compliance 

reports, and (2) the CEDRI system that would apply without this extension is not 

able to accept the compliance reports that are currently being submitted via PDF 

files. Without this action, affected source owners or operators would be unable to 

report certain MATS compliance information as required in the regulations and, 

as a result, the public would not have access to that information.”10 

 

 
5 Federal Register Volume 79, pages 68777-68795. 
6 Federal Register Volume 80, pages 15510-15515. 
7 Federal Register Volume 81, pages 20172-20207.  Table 1 on pages 20173-20175 contains a summary of the 
technical corrections and clarifications that were finalized. 
8 Federal Register Volume 82, pages 16736-16740. 
9 Federal Register Volume 83, pages 30879-30883.  Note that the final rule was effective as of July 1, 2018. 
10 Federal Register Volume 83, page 30881. 
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Subjective Precedent:  

Finally, when an agency finds some rules to be “weaker” than others, as MPCA portends to 

be doing here, it is a subjective finding. There are proper public review and comment 

procedures through which rulemaking changes should be accomplished that aren’t at the sole 

discretion of the offended agency. 

Summary: 

The need to maintain a level of regulation protective of Minnesota’s air quality that is 

consistent with Minnesota’s environmental priorities is an important one. The role of the 

MPCA in enacting regulations to protect human health and the environment is well 

established, as is the processes needed to effectively promulgate such regulations. 

Incorporation by reference to federal regulations is a technique that provides clarity, 

uniformity, and predictability. Otter Tail believes the prospect of picking and choosing which 

federal standards to incorporate “as amended” and which federal standards will get “frozen-

in-time” is an unconventional approach that will not be in the best interest of the State of 

Minnesota. 

Sincerely, 
 

 
Mark Thoma 
Manager, Environmental Services  
 
cc:  Mary H. Lynn, MPCA (via email) 
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