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Presenter
Presentation Notes
Why is it important to incorporate information regarding cumulative impacts in antidegradation decisions?
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Presenter
Presentation Notes
Total assimilative capacity = the baseline assimilative capacity of a waterbody established at a specific point in time. The difference between the baseline condition and the current/ambient condition.
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Presenter
Presentation Notes
OVEC challenged EPA’s approval of West Virginia’s antidegradation provisions.
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Presentation Notes
KWA challenged EPA’s approval of KY’s antidegradation provisions

2008 Sixth Circuit Appeals Court – No. 06-5614, KY v. EPA

The court held that EPA properly approved the designation of KY’s impaired waterways as Tier 1-protected waters and the waterbody-by-waterbody approach to designating Tier 2 waters. 

The court ‘held’ that EPA’s approval of six regulatory exemptions from Tier 2 review was not supported by the record and was remanded back to EPA. Kentucky’s antidegradation regulations require new or expanded discharges into “exceptional” or “high quality” waters to pass Tier II review, but exempt five categories of discharges, designating them as causing insignificant water-quality loss. These discharges are:

1. Any expanded discharge under a renewed or modified KPDES permit, so long as the expansion does not increase pollutant loading by 20% or more;

2. Industrial discharges if the emitter discharges pollutants at less than half the concentration authorized by a normal KPDES water permit;

3. Domestic discharges if the emitter limits seven pollutants below certain targets—for example, residual chlorine to “no greater than 0.010 milligrams per liter”;

4. Discharges under storm water general permits;

5. Discharges from concentrated animal feeding operations (“CAFOs”).

“Although holding it proper for a state to exempt de minimis discharges from Tier II antidegradation review, the court, in a two-judge concurring opinion, vacated and remanded EPA’s approval of Kentucky’s de minimis exemptions on the ground that the record failed (to) support EPA’s decision that the discharges at issue were in fact de minimis. Specifically, the court held that EPA failed to analyze the cumulative effects of the exemptions and also failed to document calculations or estimates of the assimilative capacity of a waterbody that would be expected to be lost under the exemptions.” (this quote is from “Sixth Circuit Remands Portions of Kentucky’s Water Quality Standards to EPA for Reconsideration”, http://www.greenebaum.com/pubs/xprPubDetail.aspx?xpST=PubDetail&pub=378

Court vacates and remands EPA's approval of Kentucky's coal mining discharge Tier II review exclusion. The court also addressed the plaintiffs' challenge to a Kentucky regulatory provision exempting all coal mining discharges from Tier II antidegradation review requirements on the basis that such requirements were satisfied by existing coal mining permit review regulations. The court ruled in favor of the plaintiffs on this claim, vacating the exemption on the basis that representations concerning Kentucky's implementation of antidegradation review for such sources were contained only in an informal letter to EPA and not within the regulation itself. (this quote also is from “Sixth Circuit Remands Portions of Kentucky’s Water Quality Standards to EPA for Reconsideration”, http://www.greenebaum.com/pubs/xprPubDetail.aspx?xpST=PubDetail&pub=378



Exemptions from Tier 2 review must be based on the impact to the water quality of the receiving water
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Presenter
Presentation Notes
Where significance tests for individual activities are used to define thresholds below which antidegradation reviews are not required, a cumulative threshold or trigger may be employed to ensure that multiple sub-significant activities do not unnecessarily degrade water quality. For example, if on a given waterbody a cumulative threshold has not been reached, individual activities may be permitted without antidegradation review if the activity falls below the individual significance test. If on the other hand, the cumulative threshold has been reached, any additional activity, even if it is below the individual significance threshold, would be required to undergo review.



Utah’s Department of Environmental Quality surveyed 12 states’ current or draft cumulative degradation provisions and presented their results at a recent work group meeting. The survey showed that nine states utilize or intend to utilize cumulative impacts to trigger review based on a percentage use of assimilative capacity. The threshold percentages ranged from 10% to 33%. 
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Presentation Notes
If levels of review are scaled to the amount of degradation or the risk associated with an activity, cumulative impacts could be a criteria used to determine what level of review is appropriate. In other words, where potential degradation indicates the cumulative lowering of water quality will likely occur beyond predetermined levels more stringent reviews may be required. An example of a more stringent review may include a more through review of social and economic justification for the activity.



Another example may be a different review “level” for Restricted ORVWs
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Presenter
Presentation Notes
To account for the uncertainty of calculating cumulative impacts, a margin of safety may be used to create a safety buffer to protect a given standard. For example, a certain percentage of water quality (e.g. assimilative capacity) above a standard could be protected from any additional impacts in order to protect the standard. 



Two of the states have created a margin of safety after a predetermined amount of the water quality has been consumed; New Hampshire reserves 10% of the total assimilate capacity, while North Carolina has created a cap for toxic substances where no additional lowering of water quality is allowed beyond one-half of the normal standard. 
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Presenter
Presentation Notes
Reserves or set-asides may be employed to prohibit or restrict activities once a predetermined amount of the assimilative capacity of a high-quality water has been consumed. Set-asides could be used to protect waters that have unique characteristics or that are especially sensitive.
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Presenter
Presentation Notes
Identifying and tracking cumulative impacts could be used to identify waters that, although they may be high-quality, are potentially being degraded at a relative rapid rate. This would allow the agency and other entities to prioritize the allocation of resources used to protect those water resources.
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Presentation Notes
These are the same challenges as for dealing with “individual” activities – but are even more difficult or complex



Baselines: Establishment of baseline conditions are absolutely essential for accounting for cumulative impacts. Baselines may be adjusted to account for improvements in w.q. as a result of decreased loadings. Baselines may be established through monitoring and/or modeling, and may employ surrogate (or proxy) measures.



Describing impacts: Requirement for general guidelines to create consistency, yet retain flexibility to address the wide range of activities. Need to be realistic on effort (from both the regulated community and the MPCA) on required to describe impacts/thresholds.



Parameters of concern: Wide range of potential parameters which could be considered. Need to narrow down to the most important ones – look for efficiencies. Criteria may include:

Toxicity

Long-term chronic effects 

Carcinogenetic, mutagenic or teratogenic effects

Persistency in the water column or sediments (conservative vs. non-conservative)

Bioaccumulation

Effects on reproduction or other population changes

Effects on habitat

Synergistic or additive effects

Duration, frequency and magnitude

Bioavailability

Surrogate measures, where there is a strong correlation between the surrogate and the parameter of concern

Others?



Scale: Give MO as an example? Location-specific decisions through individual permits/certifications verses or plus watershed-based decisions (identify trends, work with LUGs)



General permits: Where general permit conditions are protective of receiving waters and the applicant is able to meet those conditions an antidegradation review would not be required. If on the other hand, an applicant is not able to meet the permit conditions a review (including cumulative impacts analysis) would be needed.



Accounting responsibilities - The use of cumulative impacts in antidegradation decision-making is essentially an accounting system.

	Gathering information

		MPCA

		Regulated entities

		Watershed organizations

		Volunteer groups

		Other

	Organizing and storing information

		MPCA




jon ngt; ——

nere be an understanding of cumulative
cts before an individual permit or

cation Is issued?

v should information regarding cumulative
o pacts be used? (May be more than one.)

- ;l\s a trigger for review?

:- - Determining level of review?

-~ - To create a margin of safety?

' - To create a reserve or set-aside?

- To identify downward trending waters?

1 . :_}1! ‘\- 'I1 :-

17



u P%- J"‘-'

avV¥a ava Y a

0 wWny? SOme con3|erat|ons

milative capacity,
dilution,
= - Changes in ambient conditions,
o .thanges in concentration and/or mass

‘-__-..-__

- - parameters of concern
- surrogate measures
- others?

4. At what spatial scale should cumulative impacts
be considered?

1

-—
—

18



2quately gauge cumulative impacts,

d additional information be required of
ated entities with discrete discharges to
\7|de additional assessment information on
e | == “recelving water as part of their permit

--rr'_

== ,.requwements’?

6 Should the MPCA develop and implement a
tracking system to monitor cumulative
Impacts?

g._

19



Daper 10 — How shou

Vs be protected?

al regulation and EPA guidance
t Rule

sible revisions/clarifications
= Temporary changes to water quality

= -’Relatlonshlp between high quality waters and
— Restricted ORVWs

~ — Protection from upstream activities
— ORVW designation process
— NPDES-permitted stormwater activities

P

—
o
--'-Il

20



egulation-and guid

-""’
2 131 12 (a)(3) - Where hlgh quallty

" a NOIINO NATIONA
ce, such as waters of National and State —
and wildlife refuges and waters of
ptional recreational or ecological

lificance, that water quality shall be
ntainec and protected.

: f‘ Guidance:

E: = malntameo! and protected” means “no new or
- Increased discharges”

— No new or increased discharges to tributaries
that would result in lower water quality
outstanding resource

— exception for “temporary and short-term
changes in the water quality” 21



Presenter
Presentation Notes
The third Tier or level of antidegradation protection specified in federal regulations1 requires that, “(w)here high quality waters constitute an outstanding National resource, such as waters of National and State parks and wildlife refuges and waters of exceptional recreational or ecological significance, that water quality shall be maintained and protected.” The EPA’s Water Quality Standards Handbook interprets “maintained and protected” to mean “no new or increased discharges” to Outstanding National Resource Waters (ONRWs) and no new or increased discharges to tributaries to ONRWs that would result in lower water quality in the ONRWs. The only exception to this prohibition as discussed in the preamble to the water quality standards regulation (48 F.R. 51402)3 is for some limited activities that result in “temporary and short-term changes in the water quality.”
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Presenter
Presentation Notes
ORVWs are classified for their special characteristics such as high water quality, or as having exceptional recreational, cultural, aesthetic or scientific value. 



Minnesota has three categories of ORVWs; Prohibited, Restricted and Unlisted. Waters in the Prohibited category are the most pristine or sensitive ORVWs and are analogous to the federal ONRWs. By current state rule new or expanded discharges are prohibited to these waters. Examples of Prohibited ORVWs include waters in wilderness areas (such as the Boundary Waters Canoe Area Wilderness and Voyageur’s National Park), portions of Lake Superior, DNR designated scientific and natural areas, and federal and state wild river segments. Prohibited ORVWs are listed in Subparts 3, 4 and 5.

New or expanded discharges to Restricted ORVWs are not allowed unless an applicant can demonstrate there is not a prudent or feasible alternative to the discharge. Examples of these Restricted ORVWs include portions of Lake Superior and the Mississippi River, certain lake trout lakes and calcareous fens, and federal or state designated scenic or recreational river segments. Restricted discharges are listed in Subparts 6, 6a and 6b.

In addition to waters specially listed as either Prohibited or Restricted, Minn. R. 7050.0180 also includes Unlisted ORVWs (Subp. 7). New or expanded discharges to Unlisted ORVWs are prohibited or stringently controlled to preserve the existing high quality or the special characteristics that make the water an ORVW. The intent of this section is to allow for flexibility to include waters “that are at a later time determined to possess the characteristics of an outstanding resource value water”. Examples of Unlisted waters are those that the DNR designates as scientific or natural areas, but where the DNR designation chronologically falls between MPCA rulemakings in which ORVWs are formally listed.

For Minn. R. 7050.0180, a new discharge is one that was not in existence on the date on which the ORVW was designated. An expanded discharge is one where the discharge “changes in volume, quality, location, or any other manner after the date on which the Outstanding Resource Value Waters was designated, such that an increased loading of one or more pollutants results” (Subp. 2). 

The Agency requires that new or expanded discharges to waters that flow into ORVWs be controlled so as to assure no deterioration in the quality of the downstream ORVW (Subp. 9). 
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Presenter
Presentation Notes
Waters in the Prohibited category are the most pristine or sensitive ORVWs and are analogous to the federal ONRWs.



By current state rule new or expanded discharges are prohibited to these waters. Examples of Prohibited ORVWs include waters in wilderness areas (such as the Boundary Waters Canoe Area Wilderness and Voyageur’s National Park), portions of Lake Superior, DNR designated scientific and natural areas, and federal and state wild river segments. Prohibited ORVWs are listed in Subparts 3, 4 and 5.
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Presentation Notes
New or expanded discharges to Restricted ORVWs are not allowed unless an applicant can demonstrate there is not a prudent or feasible alternative to the discharge. Examples of these Restricted ORVWs include portions of Lake Superior and the Mississippi River, certain lake trout lakes and calcareous fens, and federal or state designated scenic or recreational river segments.
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Presenter
Presentation Notes
In addition to waters specially listed as either Prohibited or Restricted, Minn. R. 7050.0180 also includes Unlisted ORVWs (Subp. 7). New or expanded discharges to Unlisted ORVWs are prohibited or stringently controlled to preserve the existing high quality or the special characteristics that make the water an ORVW. The intent of this section is to allow for flexibility to include waters “that are at a later time determined to possess the characteristics of an outstanding resource value water”. Examples of Unlisted waters are those that the DNR designates as scientific or natural areas, but where the DNR designation chronologically falls between MPCA rulemakings in which ORVWs are formally listed.
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Presenter
Presentation Notes
Minnesota Rule 7050.0180 currently does not have provisions for temporary lowering of water quality in ORVWs. Should such provisions be included in the revised rule? If so, what criteria should be used to determine the allowance for temporary lowering of water quality in ORVWs?



Most, if not all, states’ antidegradation provisions I looked at have some type of allowance for temporary changes in outstanding resource waters.



Missouri’s definition may be a good starting point

“Degradation that is non-permanent and the effects can be regarded as insignificant following a review of the 

 length of time during which water quality will be lowered,

 percent change in ambient conditions, 

 parameters affected, 

 likelihood for long term water quality benefits to the segment (e.g., as may result from dredging of contaminated sediments), 

 degree to which achieving the applicable Water Quality Standards (WQS) during the proposed activity may be at risk, and 

potential for any residual long-term influences on existing uses.”



Any applications for allowances of temporary degradation would need to be considered on a case-by-case basis, be protective of existing uses, limit water quality changes to the shortest possible time, consider non- and minimally-degrading alternatives, and require public participation. Examples of temporary activities may include construction, installation, maintenance, replacement and/or repair of roads, bridges, boat ramps or docks, sea walls, and outfall or intake structures. Temporary degradation may also be allowed for activities that protect the public interest, such as emergency response activities and remediation activities used to improve water quality.
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Presentation Notes
The primary focus of the prudent and feasible standard is to identify any non-degrading alternative. An analysis of non-degrading alternatives will also likely be part of Tier 2 review procedures in the revised rule. How then should the protection of Restricted ORVWs be different than from other waters where lowering of water quality is permitted? Some options for considerations are shown below:

a. Create and clearly define two levels of non-degrading alternative analyses. 

A more protective level would be employed for Restricted ORVWs than for high quality waters. 

b. Allow for two water quality-based levels of protection.  

Under this approach the water quality of a Restricted ORVW may be lowered but only to some predetermined cumulative level. This level would be more protective than for high quality waters. A number of other states do this by designating some waters as Tier 2.5 waters where a predetermined percentage of assimilative capacity may be used.

c. Protect the characteristics that make the water body an ORVW.     

The special characteristics of the ORVW would be protected by either not allowing any degradation of those characteristics or by allowing some predetermined limit to the lowering water quality for those characteristics. 

It is important to note that a Restricted ORVW may also be a high quality water where for a given parameter (under a parameter-by-parameter approach) the water quality is better than the applicable standard. A Tier 2 review, including social and economic justification, would still be required for any proposed activity for those parameters not directly associated with the special characteristics of the ORVW. For example, where a waterbody is designed as a Restricted ORVW for outstanding recreational attributes parameters associated with the maintenance of the recreational value may include bacteria and phosphorus. A proposed activity would not be allowed to increase levels of those parameters above the baseline conditions. Increases in parameters not associated the characteristics of the ORVW (e.g. copper) may be allowed, but would still be required to undergo Tier 2 review. 
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Presentation Notes
Minnesota’s current rules addressing upstream activities needs clarification. Subpart 9 (Impacts from upstream discharges) states that “(t)he agency shall require new or expanded discharges to waters that flow into outstanding resource value waters be controlled so as to assure no deterioration in the quality of the downstream outstanding resource value water.” Assurance of “no deterioration” of downstream Prohibited ORVWs is reasonable and rational, but does not work well for Restricted ORVWs where permitted lowering of water quality may be allowed. It seems more reasonable to simply require that activities that have the potential to impact downstream ORVWs must not degrade the exceptional high quality, or the other characteristics, that make the downstream water an ORVW. 
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Presenter
Presentation Notes
Federal regulations require ONRW protection in their antidegradation policies, but there are no specific requirements that any water body be so designated or how the designation process may be conducted. EPA has suggested that the federal regulation be amended to require a “nomination process with criteria guidelines in which the public could petition the State or Tribe for designation of certain waters as ONRWs. It would then be up to the State or Tribe to set criteria for the ONRW selection process with the final decision made by the State or Tribe after consideration of the public comment.”



In Minnesota designating a waterbody as an ORVW requires a rulemaking change to Minn. R. ch. 7050. Historically waters that have been assigned an ORVW designation have some prior state or federal designation or recognition as to their exceptional recreational, cultural, aesthetic, or scientific value. Before identifying and establishing additional outstanding resource value waters the agency provides an opportunity for public hearings.



Region 8 guidance suggests the public be allowed to directly nominate any state water for ONRW protection based on criteria including:

Location (e.g., on federal lands such as national parks, national wilderness areas, or national wildlife refuges)

Previous special designation (e.g., wild and scenic river)

Existing water quality (pristine or naturally-occurring)

Ecological value (presence of threatened or endangered species, or as ecoregion reference sites)

Recreation or aesthetic value (e.g., presence of an outstanding recreational fishery)

Other factors that indicate outstanding ecological or recreational resource value (e.g., rare of valuable wildlife habitat)
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Presenter
Presentation Notes
How should stormwater activities be regulated to ensure that lowering of water quality does not occur (for Prohibited waters) or is stringently controlled (for Restricted waters)? Some options to consider:

Require individual review of permit application including an analysis of the impact to the ORVW. 

Require more stringent permit conditions than for other waters. This assumes that, without knowing the impact to an individual receiving water, the ORVW will be protected. 

Through an adaptive management process, require monitoring of receiving waters to ensure the ORVW is being protected. 

Through an adaptive management process, require monitoring of control measures to ensure their effectiveness. 

Other, or combination of above.



Another challenge to protecting ORVWs where activities are covered under general permits is determining what constitutes “upstream” impacts. Assessing downstream effects for each application under a general permit may not be reasonable. Some criteria would need to be used as an administrative tool to determine which activities would likely affect downstream ORVWs. Some options include any activity occurring in the ORVW watershed or some physical distance of the activity to the ORVW.


-permitted stormwater -
l1es - continued v -

d we revise or clari e definition o
nded discharge”?

= panded discharge” is one that changes

hvolume quality, location, or other

5_ ‘manner after the effective date the ORVW
was designated, such that an increased

loading of one or more pollutants result.
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Requiring no “new or expanded” stormwater discharges to Prohibited ORVWs is also challenging considering that stormwater runoff (i.e., watershed runoff following precipitation) is a naturally-occurring event and that the elimination of stormwater flow may not be realistic or desirable. The current rule defines a “new discharge” as one that was not is existence on the effective date the ORVW was designated. An “expanded discharge” is one that changes in volume, quality, location, or other manner after the effective date the ORVW was designated, such that an increased loading of one or more pollutants result. In its determination the agency compares the proposed loading to the loading allowed on the effective designation date. 

A number of questions related to NPDES-permitted stormwater activities arise from this definition: 

Is it possible to have increases in volume without increases in pollutant loading?

Can increases in volume, by itself, be considered degradation? This would depend, in part, on runoff volume in relation to the size of the receiving water.

Is it reasonable for the agency to require that applicants maintain stormwater runoff conditions (volume and pollutant loading) at baseline conditions? In other words is it reasonable to require no net increase in stormwater impacts as development and redevelopment occurs?


jon p@? ——

sota Rule 7050.0180 currently does not
ovisions for temporary lowering of water
‘in ORVWSs. Should such provisions be
cluc ed In the revised rule? If so, what criteria
e _; Id be used to determine the allowance for

= ..--

| __;_:-_f_témporary lowering of water quality in ORVWSs?
- Missouri’s definition of temporary degradation
(page 3) may be a good starting point.
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hould the protection of Restricted ORVWSs
rent than from other waters where

Ig of water quality is permitted? Some
gtions for considerations are shown below:

sate and clearly define two levels of non-degrading
=== al_ternatlve analyses.

~ = Allow for two water quality-based levels of protection.

— Protect the characteristics that make the water body
an ORVW.

_'_--._:" ~
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‘a public petition or nomination
be used in the designation of
N/s? If so, what criteria should be
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uire individual review of permit application
luding an analysis of the impact to the receiving
ater.

‘Require more stringent permit conditions than for

= other waters. This assumes that, without knowing the
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*= — impact to an individual receiving water, the ORVW
= :r_; will be protected.
— Through an adaptive management process, require

monitoring of receiving waters to ensure the ORVW is
being protected.

— Through an adaptive management process, require
monitoring of control measures to ensure their
effectiveness.

— Other, or combination of above. 38
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Icreases in pollutant loading?

= - Can increases in volume, by itself, be considered
=~ degradation? This would depend, in part, on runoff

;,_.,,z—: - volume in relation to the size of the receiving water.

- = Is it reasonable for the agency to require that
applicants maintain stormwater runoff conditions
(volume and pollutant loading) at baseline conditions?
In other words Is it reasonable to require no net
Increase Iin stormwater impacts as development and
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