










BARNES & THORNBURG 2600 Chase Plaza

10 South LaSalle Street

Chicago, Illinois 60603

(312) 357-1313

Fredric P. Andes Fax (312) 759-5646

Of Counsel

August 17, 2001

Mr. John Wachtler
Minnesota Pollution Control Agency
520 Lafayette Road
St. Paul, Minnesota 55155

Re: Comments of the Federal Water Quality Coalition
on Draft Interim Minnesota Pollution Control Agency Mercury Policy

Dear Mr. Wachtler:

On behalf of the Federal Water Quality Coalition (the “Coalition”), we are filing the
following comments on the draft Interim Mercury Policy that was issued in July 2001, by the
Minnesota Pollution Control Agency (the “Agency”).

The Coalition is a group of industrial companies, municipal entities, agricultural parties,
and trade associations that are directly affected, or have members that are directly affected, by
regulatory requirements imposed under the Federal Clean Water Act.  The Coalition’s members,
for purposes of these comments, are as follows:  Alcoa Inc., Alliance of Automobile
Manufacturers, American Chemistry Council, American Forest & Paper Association, American
Iron and Steel Institute, American Petroleum Institute, Black Beauty Coal Company, City of
Indianapolis (IN), City of Lafayette (IN), City of Lima (OH), City of Superior (WI), Edison
Electric Institute, Gary (IN) Sanitary District, General Electric Company, Mid America Crop
Protection Association, Minnesota Power, National Association of Home Builders, National
Mining Association, Olin Corporation, Pharmaceutical Research and Manufacturers of America,
Rubber Manufacturers Association, Utility Water Act Group, Western Association of Arid
States, and Western States Petroleum Association.  The conditions imposed by the proposed
Interim Mercury Policy will have significant impacts on Coalition members that operate facilities
in the State of Minnesota, and also could pose significant precedential issues with respect to
requirements that may be imposed on Coalition members with facilities in other States, and it is
for those reasons that we are filing comments.

We commend the Agency for recognizing that mercury regulation poses difficult policy,
technical and legal issues, particularly during the time period before total maximum daily loads
(TMDLs) are completed.  We also support the Agency’s recognition that point source discharges
to waterbodies are very small contributors to any mercury-related impacts to water quality.
However, we believe that the way in which point sources are addressed in the draft Policy will
involve tremendous cost with little environmental benefit.  We believe that the policy could be
improved to address those concerns, and we have provided our suggested changes below.1

                                                          
1In addition to providing these comments, the Coalition wishes to note its interest in

participating in the ongoing dialogue concerning the Agency’s mercury efforts.  For example,

Appendix G of the draft Policy discusses possible development of a statewide mercury TMDL.
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This is an issue in which the Coalition is very interested, and we will glad to provide our

thoughts concerning development of mercury TMDLs as the Agency proceeds with its efforts.

I. BASIC CONCEPTS IN DRAFT POLICY

Before discussing our concerns with the draft Policy, we thought that it would be helpful
to review the key concepts that are included in that draft.  Those concepts are outlined below.

A. Permit Limits For Existing Dischargers

During the time period before mercury TMDLs are completed, the Agency proposes to
require mercury monitoring using the low-level detection method (Method 1631) for the initial
round of permits issued to existing dischargers, where those dischargers have not collected data
using the new method. These existing dischargers will retain their current limits in this first
permit reissuance.  Those dischargers that do have current low-level mercury data will be
evaluated for reasonable potential as their permits come up for reissuance.

After dischargers that do not currently have low-level data have collected representative
data using the new low-level techniques, the Agency proposes to conduct a “reasonable
potential” analysis to determine whether effluent limits should be placed in subsequent permits.
The chronic water quality standard for mercury will be applied to the discharge point for the
reasonable potential analysis.  Where reasonable potential is demonstrated, a limit and
compliance schedule, including a pollutant minimization plan, will be placed in the permit.
Where dischargers are unable to meet the water quality-based effluent limit, variances may be
pursued. In the permitting process, other procedures and requirements will also be utilized,
including specific facility-wide mercury reduction programs, which may contain mass balance
requirements.

B. Permit Limits For New or Increased Dischargers

During the pre-TMDL phase, new or increased dischargers will be expected to monitor
effluents using the low-level mercury method. The permits for these dischargers will contain
effluent limits based on a wasteload allocation using the chronic water quality standard applied at
the end of pipe. These limitations will be effective when the new or expanded discharge is
initiated

If the new or increased discharger can demonstrate through monitoring that no reasonable
potential exists, then the discharger may request the removal of the limit.  In this case, the
discharger will still be required to participate in the voluntary reduction program.  If monitoring
instead demonstrates reasonable potential, then the permit limit is retained, and participation in
the mercury reduction program through a pollutant minimization program would be required.  In
all cases, continued monitoring would be required.  In the Lake Superior basin, the permit limits
will not be removed during the first permit issuance.

C. Variances
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Variances will be needed in those cases where dischargers are unable to meet the Water
Quality Based Effluent Limit (WQBEL).  This is most likely to occur in the Lake Superior basin,
where the water quality standard is 1.3 ng/l.  Each discharger needing a variance would need to
submit its own individual application and show that it meets one of the tests for granting a
variance, such as that failure to issue a variance would result in “substantial and widespread
social or economic impact.”

Variances for new or expanded discharges in the Lake Superior basin are allowed only
when it can be demonstrated that there would be “imminent and substantial danger to public
health and welfare” if a variance is not granted.  Outside of the Lake Superior basin, new or
expanded dischargers unable to meet a WQBEL for mercury would be eligible for variances.

II. COALITION CONCERNS AND RECOMMENDATIONS

In the draft Policy, the Agency states that point sources are only minor contributors to the
mercury levels in Minnesota waters.  Requiring point sources to meet water quality standards at
the end of pipe will require the installation of costly control equipment with very little
environmental benefit.  Moreover, it is anticipated that many sources will apply for individual
variances.  This will require a tremendous commitment of resources from the agency to process,
review, and approve or disapprove the variance requests.  We believe that there are other, better
ways to address the mercury problem.

A. Reasonable Requirements for Existing Discharges

In a situation where it is apparent, before a TMDL is conducted, that point sources are
minor contributors to the overall loadings to the waterbody, the State should be able to reissue a
permit without imposing new limits on mercury levels.  (Existing limits should be retained.)
Point sources should not be penalized with stringent permit limits when waterbodies are
primarily contaminated from other sources.  Placing limits on the point sources would have no
significant impact on attainment of water quality standards.  Therefore, any such new limits
would not be authorized by Section 301(b)(1)(C) of the Clean Water Act, which requires “any
more stringent limitation necessary to meet water quality standards.”  (emphasis added)

While new permit limits for mercury are not appropriate during the pre-TMDL period,
we recognize the need for progress toward attainment of standards in waterbodies that are
currently impaired.  We believe that the role of point sources in this process can best be
implemented through the use of minimization plans, where those are already required, in
combination with voluntary mercury reduction programs.  Then, when TMDLs are developed,
agencies will be able to reassess the need, if any, for reductions in point source loadings.

In the Lake Superior basin, minimization plans must be included in permits.  These
provisions will require dischargers to develop plans, monitor their effluents, assess possible
sources and control methods, and implement feasible reduction measures.  However, even where
those plans are not required, the Agency can achieve much the same results through an active
voluntary reduction program.  Many point sources of mercury, including Coalition members, are
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already taking significant steps, without a regulatory requirement, to reduce mercury levels in
their discharges. In many cases, this is being done in active cooperation with the relevant State
and local agencies.  In Minnesota, we are aware, the State has a Mercury Reduction Initiative.
Fourteen companies have already entered into voluntary agreements as part of that Initiative.

B. New and Expanded Sources

The Agency is proposing to apply the chronic water quality criteria to the discharge at the
end of pipe.  The Coalition strongly believes that when point sources - including new and
expanded point sources - are minor contributors to a water quality problem, they should be
allowed to discharge at levels above the criteria applied at end-of-pipe. This concept recognizes
that the reductions needed to attain standards (if the standard is attainable at all) can only be
achieved from other sources.  Reductions in those loadings to attain standards must be
recognized in the TMDL process - by a phased TMDL, if necessary.  Once those reductions are
factored in, there is no basis, factual or legal, to require reductions in point source loadings.
Water quality-based limits can only be imposed, under Section 303(b)(1)(C), if they are
necessary to attain standards.  Obviously, if the reductions needed to attain standards are coming
from other sources, then new or expanded point sources should not be subject to TMDL-based
permit limits.

There are at least two mechanisms that we are aware of that could be employed to allow
new and increased discharges at levels above the criterion applied at end of pipe: offsets and
programmatic reduction plans.  As an initial matter, we want to emphasize that whatever
approach is followed, it is very important that dischargers get appropriate credit for past
reductions.

As for offsets, this State has already used the concept, in the Rahr Malting situation.  If an
applicant can show that an increase in loading will be offset by an equivalent reduction by itself
or other sources in the same watershed, the increase should be allowed to occur during the pre-
TMDL period, since it will not result in any further impairment to the waterbody.

Similarly, an increase should be allowed to occur if it happens within the context of a
reduction plan.  Such a plan could be developed for a specific watershed by the Agency and the
stakeholders in that area.  It would consist of a set of measures, including programs undertaken
without a regulatory requirement, that will lead to reductions in loadings to the waterbody during
the years in which a TMDL is being developed.  (Of course, the measures could also continue
after the TMDL is done, and be part of the set of programs that will lead to eventual attainment
of standards.)  Since the State of Minnesota already has an active Mercury Reduction Initiative,
in which companies can and have entered into voluntary reduction agreements, those agreements
could form part of the basis for programmatic reduction plans.  If a reduction plan is expected to
lead to, say, a 25% reduction in overall loadings over the next five years, then there is no reason
why one discharger should not be allowed to make an increase in its discharge, which may lead
to an insignificant increase in overall loadings.  Since the overall trend in loadings to the
waterbody would still be downward by a substantial amount, the small increase would not be
inconsistent with the goal of making progress toward attainment of the mercury standard.
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C. Statewide Variances 

We believe that the Agency can take all of the above-described actions based on the

existing regulations.  However, if the Agency believes that its authority to provide relief to

point source dischargers needs to be embodied in a more specific provision, the Coalition would

encourage adoption of a statewide variance mechanism, as has been adopted in Ohio and

approved by U.S. EPA.  Using such a mechanism, each discharger would not have to make its

own individual demonstration of “social or economic impact,” with the enormous expenditure of

public and private resources that would result.  Rather, as long as the discharger can show

that there is no readily apparent means for them to meet the mercury limits other than

expensive end-of-pipe controls, it would be allowed to be covered by the statewide variance.

Administered properly, the State-wide variance mechanism could be an effective way for

dischargers to move forward with mercury reduction measures while avoiding the enormous

costs (with little environmental benefit) that would result from having to meet part-per-

trillion permit limits for mercury.

D. Mercury in Stormwater

In the draft Policy, the Agency states that it is interested in coordinating with EPA

and other states in evaluating and monitoring mercury in stormwater.  As the Agency moves

forward in this area, the Coalition wants to note that drawing conclusions about pollutant

loadings and likely effects on water quality based on stormwater monitoring is very

problematic.  As EPA has stated:

Storm water discharges are highly variable both in terms of flow and pollutant

concentrations, and the relationships between discharges and water quality can

be complex.  The water quality impacts of storm water discharges are related

to the uses designated by States and Tribes in their WQS, the quality of the

storm water discharge . . . and quantity of the storm water.

61 Fed. Reg. 57,425, 57,426 (Nov. 6, 1996).  The problem of analyzing stormwater data is

exacerbated in the case of mercury, because of the presence of mercury in rainwater.  The

Coalition believes that any initiatives related to monitoring mercury in stormwater need to

recognize these analytical difficulties and proceed within the limits of sound science.

III. CONCLUSION
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We appreciate the opportunity to provide these comments.  Please feel free to call if you
have any questions, or if you would like any additional information regarding any of the issues
raised in these comments.

Sincerely,

Fredric P. Andes

cc: Members of Federal Water Quality Coalition



















From:  Lea Foushee [SMTP:lfoushee@mtn.org]
Sent:  Wednesday, October 03, 2001 10:27 AM
To:  Wachtler, John
Subject:  RE: Draft study mrtcury

I found the draft study to be extremely troubling on at least three points:
1) no mention yet of the need for an environmental justice analysis of the entire

program in spite of the blatant racism of the process 2) the disgusting concept
that the agency would even consider a variance to allow an accommodation
of more mercury and 3) the complete failure to include even a preliminary
analysis for coal plant reduction to meet the goals.


